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PREFACE. 


THE  Production,    at  this  day,  of  a  new 
elementary  work  on  the  Law  of  Real  Property, 
may  be  thought  to  require  some  apology.    And 
this,  if  it  were  the  Author's  design  or  wish  to 
supersede  any  of  the  Books  now  in  use,  it  would 
not  be  easy  for  him  to  make :  but  in  aspiring 
to  add  one  to  the  number,  he  has  only  to  show 
that  a  vacant  space  was  left  for  his  exertions. 
And  that  such  a  space  existed,  he  conceives 
every  person  must  be  sensible,  who  happens  to 
have  passed  at  once  from  the  perusal  of  Black- 
stone's  Commentaries  to  the  business  of  a  Con- 
veyancer's Office,  and  to  the  necessity  of  seeking 
for  practical  information,  not  indeed  in  the  Year 
Books,  or  immediately  in  any  Book  of  Reports, 
or  in  any  thing  that  bears  the  character  of  Black 
Letter,  (except  perhaps  Coke  upon  Littleton,  or 
the  Touchstone ;)  but  in  some  ample  Digest  or 
Treatise  of  modern  date ;  which,  however  ex- 
cellent in  itself,  must  encumber  his  unpractised 
search  by  that  very  copiousness  and  minute 
accuracy  to  which  it  owes  much  of  its  value. 
It  has  therefore  been  the  Aulhor's  endeavour 
to  adapt  his  work,  (though  intended  to  be  as 
complete  as  possible  in  itself,)  principally  to 
such  readers  as,  being  already  acquainted  with 
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Blackstone,  were  desiroii^  of  further  progress, 
and  of  an  introduction  to  more  scientific  or  tech- 
nical preceptors.  In  pursuing  this  plan  he  has 
had  to  attend  to  four  paramount  objects,  namely, 
selection,  method, condetisation,  and  perspicuity. 
In  the  first  of  these  he  has  always  chiefly  re- 
garded utility ;  in  the  second,  progressive  illus- 
tration ;  and  has  done  his  utmost  to  reconcile 
the  third  and  fourth ;  while^  in  ordjM*  to  promote 
them  all,  or  at  least  the  three  last,  he  has  sub- 
divided the  whole  book  into  numbered  placita^ 
to  which  the  corresponding  numbers  in  the 
margin  refer.  The  other  references,  it  is  hoped, 
will  in  general  conduct  the  reader  to  the  best 
sources  of  information,  and,  directly  or  indi- 
rectly, to  satisfactory  authorities;  by  help  of 
which  he  may  exercise  his  own  judgment  on 
every  part  of  the  text. 

To  several  of  his  friends  the  AuAor  is  in- 
debted for  criticisms  and  suggestions,  of  which 
he  has  availed  himself*  Had  these  been  as  nnme- 
rous  as  he  wished,  they  might  have  enabled  him 
to  present  his  work  to  the  public  with  some  degree 
of  confidence.  At  present  he  can  only  venture 
to  hope  that,  if  it  be  found  in  any  degree  useful, 
its  inevitable  defects  will  be  pardoned. 
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AN 


ELEMENTARY  COMPENDIUM, 


^c. 


INTRODUCTION. 


(i.)  jLHE  subjects  of  Real^  as  distinguished 

from  Personal,  Property  in  England,  are  com-  co.  Liu.  4.  a. 

moaly  included  under  the  general  denomina-  ^^  ^'  ^^'  *' 

tioD  c^  Lands  and  Tenements ;  and  they  are 

indeed  all  comprehended  in  the  latter  of  those 

two  words.      (2.)  Land,  in  its  most  confined 

legal   sense,  denotes  arable  ground ;  but  it  is 

also  used  to  signify  the  surface  and  substance  xouchtt.  90. 

of  the  earth  under  all  circumstances,    though 

covered  with  water  or  buildings ;   and  every 

thing  which  is  permanently  fixed  to  the  land 

forms  a  part  of  it.     (3.)  The  word  Tenement  Co,utt.nb. 

has  also  a  *  confined  sense,  in  which  it  is  ap-  Toipaddie 


4  T.  R.  671. 


*  (3.  n.)  It  has  also,  in  popular  acceptation,  a  sense  stDl 
more  confined,  as  signifying  a  habitable  building  with  its 
j^purtenances.    This  usage  of  the  word  seems  to  have 
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propriated  to  the  subjects  of  feudal  tenure ;  but 
in  general  it  includes  not  only  land,  but 
every  modification  of  right  concerning  it,  to 
which  the  law  has  attributed  a  substantive 
though  invisible  being.  (4)  These  incorporeal 
Tenements  consist  of  a  right,  not  to  the  posses- 
sion of  the  land  itself,  but  to  some  benefit  to 
arise  out  of  it.  An  absolute  right  to  the  land, 
existing  separate  both  from  the  actual  occu- 
pation, and  from  the  established  succession, 
must,  like  the  claims  of  a  monarch  unjustly 
dethroned,  be  the  result  of  some  act  of  wrong ; 
but  partial  and  subordinate  rights  are  the  crea- 
tures of  contract,  and  these  have  their  specific 
characters  and  appropriate  denominations  in 
Law,  by  means  of  which  they  are  vindicated 
and  transferred.  Such  are  Rents,  Commons, 
Seignories,  Tithes,  Advowsons,  Local  Offices, 
and  the  like.  (5.)  The  word  Hereditament 
is  still  more  comprehensive ;  for  it  is  appli- 
cable, not  only  to  Lands  and  Tenements,  but  to 
some  of  the  subjects  of  personal  property,  and 
to  'mere  Rights,  which  imply  a  privation  of 
property. 

(6.)  The  Laws  by  which  Real  Property  in 
England  is  regulated  are  of  four  kinds,  va. ; 
the  Common  Law,  Local  Customs,  the  Rules 
and  Usages  of  Courts  of  Equity,  and  the 
Statute  Law.     (7.)  The  Common  Law,  as  it 

been  occasionally  adopted  by  the  Legislature ;  see  R*  v. 
Manchester  and  SalfQrd  IVatervoorh  Cwnpanyf  1  B«  &  C. 
630 ;  but  it  is  not  strictly  legal. 
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regards  Real  Property,  has  the  old  Feudal 
System  for  its  foundation ;  and  *  the  Judges 
of  the  Courts  of  Common  Pleas  and  King's 
B^ch  have  been  its  principal  architects.  Re- 
garded in  a  mere  historical  Tiew,  the  whole 
Common  Law  is  aptly  denominated  the  General  Co.  uvu  115.  b. 
Custom  of  the  Realm ;  while  in  respect  of  the 
scientific  principles  which  pervade  it,  it  is 
said  to  be  Reason  itself,  and  the  perfection  of  Co.  utt.  97.  b. 
Reason.  Many,  however,  of  its  rules  were 
more  reasonable  when  first  established  than 
they  are  now.  It  has  been  the  constant  labour 
of  the  Judges,  through  all  the  changes  of 
society,  to  keep  the  Common  Law  consistent 
with  reason,  and  with  itself.  These  two  objects 
have  not  always  been  found  compatible ;  and 
sometimes  one  has  been  sacrificed,  and  some- 
times the  other.  Yet  no  candid  learner  can 
fail  to  appreciate,  either  the  wisdom  of  the  old 
maxims,   or  "the  variety,  i^lmost  infinite,  of  Co. LUt. 393. •. 

*  (?•  n.)  See  an  excellent  account  of  the  origin  of  the 
Common  Law  in  Hallam's  Middle  Ages,  sd  vol.  p.  465. 
(sd  edit)  The  expression  above  used  may  seem  to  attribute 
too  much  of  a  direct  legislative  authority  to  the  Judges, 
>bich,  however  in  fact  exercised  by  them  in  former  times, 
has  never  been  formally  asserted.    The  true  idea  of  the 
Common  Law  seems  to  be  that  of  an  organized  system, 
having  its  principle  of  growth  within  itself,  and  of  which 
these  officers  are  themselves  a  part.    No  new  Law  can 
ever  proceed  from  them ;  but  the  old  is  by  their  means  in 
a  continual  process  of  further  development.    Their  busi- 
ness, in  the  most  doubtful  and  unforeseen  cases,  is  still  to 
conuder  the  Law  as  already  fixed,  to  discover,  and  to 
assert  it. 

B  2 
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^  authorities,  ancient,  constant  and  modem, 
'^  and.  withal  their  amiable  and  admirable  coa- 
^^  sent  in  so  many  successions  of  ages." 

(8.)  Local  Customs  are  such  exceptions  to 
the  rules  of  the  Common  Law  as  .arise  .from 
the  usage  of  particular  places  or  difitrictfi,  and 
are  allowed  or  tolerated  by  thiat  law. 

(9.)  The  Rules  and  Usage  of  Courts  of  Equity 
form  a  system  which  may  be  regarded  as  a 
kind  of  secondary  Common  Law,  applicable 
generally  to  matters  in  which  the  Courts  of 
Law  have  no  jurisdiction,  but  sometimes  inter- 
fering with  those  Courts,  and  correcting  the 
law  which  they  observe.  The  system  has 
been  framed,  or  promulgated,  almost  entirely 
by  the  Chancellors  of  England,  and  the  greater 
part  of  it  within  the  two  last  centuries. 

(10.)  The  Statute  Law  is  the  work  of  Par- 
liament. This,  as  far  as  its'  operation  extends, 
controls  and  supersedes  all  other  laws;  but 
this  operation  itself  is,  in  some  measure,  circum- 
scribed and  directed  by  the  interpretations  of 
the  Courts  of  Law  and  Equity. 

(11.)  There  may  also  be  said  to  be  three 
kinds  of  Property  in  Lands  and  Tenements, 
namely.  Legal  Property,  Customary  Property, 
and  Equitable  Property. 

(12.)  The  degree  of  Property  which  a  person 
has  in  Lands  or  Tenements,  if  sufficiently  per- 
fect, is  called  his  Estate.  I  shall  therefore 
treat  first  of  Legal  Estates,  according  to  the 
following  division  : 
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(13.)  All  Estates  are  either  Estates  of  Free- 
bold  or  Chattels.  Some  Estates  of  Freehold 
fire  also  of  Inheritance^  others  not ;  and  Estates 
of  iDheritance  are  either  in  Fee  Simple  or  Fee 
Tail 

(14.)  An  unqualified  Estate  in  Fee,  or  Fee 
Simple,  is  that  which  gives  its  owner  the  fullest 
power  of  disposing  of  the  Tenement  which  the 
Law  allows,  and  not  being  disposed  of  by  him, 
it  descends  to  such  of  his  kindred,  however 
remote,  as  the  law  marks  out  for  his  heir. 
(15*)  But  such  an  Estate  may  be  qualified  Co.Litti.b. 
by  a  Condition  or  Limitation  capable  of  abridg- 
ing  or  defeating  it ;  and  then  indeed  it  cannot,  \. 

with  strict  propriety,  be  called  a  Fee  Simple.      Co.  litt  19. «. 

(16.)  An  Estate  in  Fee  Tail,  (or  in  Taily  or 
an  Estate  Tail,)  confers  less  ample  powers  of 
alienation ;  and  in  its  descent  is  confined  to 
the  posterity  of  some  individual,  so  as  to  cease 
upon  failure  of  such  posterity. 

(17.)  An  Estate  of  Freehold  only,  as  dis- 
tmguished  from  an  Estate  of  Inheritance,  (for 
in  the  Inheritance  the  Freehold  is  included,)  is 
limited  to  the  duration  of  some  person's  life, 
or  to  some  uncertain  period  included  in  such 
life,  and  not  referred  to  the  mere  will  of  the 
next  person  in  succession. 

(18.)  An  Estate  which  is  limited  to  a  certain 
number  of  years,  or  other  determinate  time,  is 
a  Chattel ;  and,  like  other  Chattels  and  Goods, 
or  Personal  Property  in  general,  upon  the 
death  of  the  owner,  instead  of  descending  to 
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hts  heir,  it  devolves  to  the  Executors  naitied  in 
his  willy  or  in  default  of  such  nomination,  or' 
upon  their  refusal  to  act,  to  the  Administrator 
appointed  by  an  Ecclesiastical  Court,  which* 
has  jurisdiction  for  such  purposes. 

Co.Litt.57.b.        (iQi)  An' Estate  m  Tenancy  for  an  uncertain 

period,  referred  to  the  mere  will  of  the  Tenatit 
and  of  the  next  p^^on  in  succession,  and  never 
exteitidiiig  beyond  the  life  of  the  Tenant,  may 
also  be  Considered  as  a  Chattel,  and  is  called, 
according  to  circumstances,  either  an  Estate 

3  EMt,  45K  Or  Tenimcy  at  Will,  or  a  Tenancy  at  Sufferance. 
See  Touchst.  325,  It  confers  no  power  of 
alienation^ 


\ 
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CHAP.  I. 

OF   ESTATES    IN    FEE   SIMPLE. 

Sect.  i  • — Of  Alienation  at  Common  Law. 

(20.)  For  some  centuries  before  the  reign  of 
Henry  8,  (when  new  modes  of  conveyance  were 
introduced,)  an  Estate  in  Fee  Simple  in  Land 
might  be  transferred  from  one  person  to  another 
by  the  delivery  of  some  symbol  of  possession, 
(as  a  turf,  a  wand,  &c.)upon  the  Land,  attended  Co.LUt.  48. 
with  apt  words.    This  species  of  conveyance, 
which  is  still  occasionally  in  use,  is  called  a 
Feoffinent     It  now  always  consists  of  two  dis- 
tinct acts,  namely,  the  ceremony  above  men- 
tioned, which  is  called  the  Livery  of  Seisin ; 
and  the  written  explanation  of  it,  signed  by  the 
FeoflFor,( which  is  required  by  stat.  29  Car.  2,  c.  3, 
called  the  Statute  of  Frauds.)   This  last  is  com- 
monly in  the  form  of  a  deed,  (i.  e.  an  instrument 
authenticated  by  the  Feoffor's  seal,  and  solemnly 
delivered  to  the  Feoffee  or  to  another  person 
for  his  benefit,)  and  was  not  unusual  in  former 
times.  (2 1 .)  The  words  necessary  for  effecting  a 
transfer  of  the  Fee  Simple  may  be  reduced  to  Litt.  1. 
this  short  form  :  ^'  I  give  this  land  to  you  and  to 
"  your  heirs."    The  word  heirs  is  so  absolutely 
necessary  for  the  purpose,  that  no  other  expres- 

B4 
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sion  would  serve ;  thus,  if  it  were,  "  I  give  this 
"  land  to  you,"  or  "  to  you  for  ever,"  or  even 
"  to  you  in  fee  simple,''  the  Feoffee  would  take 
only  an  estate  for  his  life. 

(22.)  The  effect.of  the  Feoffment  was  always 
to  confer  some  Estate  of  Freehold,  either  in 
actual  possession,  or  only  kept  out  of  posses- 
sion by  a  Chattel  Interest  preceding  it.  Its 
operation  could  not  be  suspended  or  deferred. 
For  the  law  was  anxious  that  it  should  always 
be  matter  of  notoriety  who  was  the  present 
ostensible  owner  of  the  Land :  that,  if  the  right- 
ful claimant  were  excluded,  he  might  know 
against  whom  to  bring  his  action,  which  could 
only  be  against  the  Tenant  of  the  Freehold  for 
the  time  being.  (23.)  And  the  better  to  ensure 
Litt.  350,  S51.  the  same  object,  it  was  also  provided  that,  (un- 
less in  some  few  anomalous  cases  to  which  the 
rule  was  necessarily  inapplicable,)  the  Estate 
given  by  the  Feofiment  should  not  afterwards 
(15.)  be  defeated  without  some  kind  of  solemnity. 
Accordingly,  if  the  Feoffment  had  run  thus, 
"  I  give  this  land  to  you  and  your  heirs,  on 
"  condition  that  you  pay  me  10/.  next  Michael- 
**  mas,"  or  "  on  condition  that*  if  I  pay  you 

*  (24f.)  A  Condition  of  this  kind  constitutes  what  is 
called  a  Mortgage,  by  which  Real  Property  is  pledged  fi»r 
securing  the  repayment  of  money.  By  the  strict  rules  of 
the  Common  Law,  all  benefit  of  the  Condition  is  lost  by 
a  failure  to  make  the  payment  by  the  stipulated  day :  but 
Courts  of  Equity  will  compel  the  Feoffee  long  afl^wards 
to  submit  to  a  redemption,  and  to  re*convey  the  mortgaged 
property. 
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'^  10/.  next  Michaelmas  the  g^ft  shall  be  void  ;*' 
then,  though  upon  breach  of  the  condition  in 
tbe  first  instance,  and  upon  performance  in  the 
second,  the  Feoffor*  would  be  entitled  to  re- 
enter upon  the  Lands  and  hold  them  as  if  ho 
Fioffinent  had  been  made,  yet  without  such 
re-entry  the  Feoffment  would  still  continue  in 
force. 

(28.)  If  the  g^ft  were  simply  "  to  you  for  utt.«i5; 
"  your  life,"  the  Reversion  in  fee  simple  would  14s.  a. ' 
remain  in  the  Feoffor.     But  this  consequence 
would  be  varied,    if  the   gift  were  "  to  you 
"  for  your  life,  and  after  your  decease  to  A. 
"  and  his  heirs ;"  or,  "  to  you  for  twqity-one 
"  years,  and,  subject  to  that  estate,  to  A.  and 
^*  his  heirs ;"  or,  "  to  you  and  the  heirs  of  your 
"  body,"  (which  would  constitute  an  estate  tail,)        (16.^ 
"  and  upon  your  decease,  and  failure  of  your 


*  (25.)  Proper  words  for  creating  a  Condition  are, 
"  on  condition  that,"  "  provided  always  that,"  "  so  that," 
or  *<  but  if  it  happen,  &c.  then  it  shall  be  lawful  for 
"the  feoffor   to  re-enter."     Litt..  328,  329,  330,  331. 
(20.)  But  Conditions  must  be  lawful,  and  not  absolutely 
unreasonable.    A  Condition  annexed  to  an  estate  in  fee 
prohibiting  all  alienation,  is  void.    Co.  Litt.  333.  a.    But 
it  seems  that  the  estate  may  thus  be  made  inalienable  for 
a  certain  time,  or  to  a  particular  person,  (1  Bac  Abr. 
^7 ;)  or  even,  under  some  circumstances,  to  all  the  world 
except  one  person.    Doe  v.  Pearson^  6  East,  173.    So  a 
Condition  not  to  marry  a  Scotchman,  &c.  has  been  allowed. 
Perrin  v.  Zyon,  9  East,  1 70.     (27 .)  No  person  can  take 
advantage  of  the  Condition  but  the  Feoffor  or  his  heirs. 
Litt.  347. 
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"issue,  to  A.  and  his  heirs."  In  any  of  Aese 
three  cases,  J.  would  take  an  Estate  in  Vee 
Simple,  giving  him  a  right  to  the  possession  of 
the  land  upon  the  death  of  the  Feoflfee/  or  the 
expiration  of  twenty-one  years,  or  the  extinction 
of  the  Feoffee  and  his  issue.  But  this  Estate 
is  not  called  a  Reversion^  as  the  land  does  not 
revert  or  return  to  the  Feoffor,  but  a  Remainder^ 
being  the  residue  or  remnant  of  the  whole  estate 
conveyed,  after  subtracting  the  Feoffee's  estate ; 
(29.)  which  last,  in  relation  to  the  Remainder, 
aa  in  this,  or  to  the  Reversion,  as  in  the  former 
case,  is  called  the  Particular  Estate  *. 

(31.)  The  RemaindiBr,  in  the  instances  just 
given,  is  called  a  Vested  Remainder,  because 
the  right  to  the  future  possession  of  the  Land  is 

*  (30.)  The  distinction  between  a  Reversion  and  a  Re- 
mainder is  not  merely  nominal.  All  Land,  by  the  Feudal 
SjTBtem,  is  subject  to  some  Lord,  to  whom  services  (whe- 
ther valuable  or  not)  are  due  from  the  owner;  and  no 
alienation  by  him  can  deprive  the  Lord  of  this  inherent 
right,  which  is  called  his  Sdgnory:  but  if  the  owner 
create  a  Particular  Estate,  and  retain  the  Reversion  in 
himself,  he  becomes  himself  also  a  Lord  to  his  own  donee; 
for  the  donee  is  said  to  hold  the  land  of  him ;  and  this 
secondary  sort  of  Seignory  is  inseparable  from  the  Rever- 
sion. On  the  other  hand,  if  the  owner  make  an  alienation 
at  once  of  the  whole  fee  simple,  he  divests  himself  entirely 
<of  every  feudal  relation ;  and  the  fboffee,  though  he  have 
only  a  Particular  Estate,  holds  immediately  of  the  Lord, 
4Uidj[iot  of  him  to  whom  the  Remainder  is  given.  See 
chap.  6,  sect.  1.  Tlie  word  Retersiony  it  maybe  observed, 
is  sometimes  used,  though  less  properly,  to  signify  such 
a  right  of  future  possession  as  does  not  in  the  meanwhile 
Co.  Litt«54**«    amount  to  an  EskUe.    See  Plowd.  196.  b. 
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alieady  fixed  in  A.  But  there  are  other' Re^ 
mainders,  which  are  called  Contingent  Thus^ 
if  it  were  expressed  that  J.  should  have  the 
Estate  only  in  case  JB.  returned  from  Rome; 
or  if^  instead  of  A.  himself,  the  Remainder  were 
given  to  his  next  bom  son,  or  to  any  other 
person  not  yet  ascertained,  dus  would  be  a  Gm^ 
thtgatt  Remainder. 

(32.)  That    these    Contingent    Remainders        (22.) 
might  not  too  much  interfere  with  the  object 
before  mentioned,  (the  certainty  and  notoriety 
of  present  ownership),  they  were  subjected  to 
tiro  rules,  which  may  both  be  resolved  into  this ; 
''  that  whenever  an  ulterior  Estate  comes  into  Parefoy  «.Ro- 
^'  possession  before  the  happening  of  the  con-  §^.' 
*'  tingent  event,   the   Contingent  Remainder* 
"  fails."    (33.)  Hence  it  is  necessary  "  that  a 
''  Contingent  Remainder   of  Freehold  should 
'^  have  a  particular  Estate  likewise  of  Freehold 
"  to  support  it."   For  if  it  have  not,  it  must  be     (29. 1 3.) 
supported  by  a  Particular  Estate  which  is  not 
of  Freehold,  ie.  by  a'Chattel  Interest;  and  then, 
while  the  contingency  is  in  suspense,  there  must 
be  an  ulterior  Estate  of  Freehold  vested  in  some 
person,  as  otherwise  there  would  be  no  vested 
Freehold  at  all,  which  the  Law  will  not  allow. 
But  to  many  purposes,  and  particularly  to  thisr,        (22.) 
a  vested  Estate  of  Freehold  expectant  only  on 
the  determination  of  a  Chattel  Interest,  is  con* 
sidered  as  an  Estate  in  possession ;  so  that  here 
the  ulterior  Estate   is  in  possession  from  the 
beginning.    Thus  if  Lands  be  given  to  J.  for 
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twenty-one  years,  with  Remainder  to  a  person 
unborn  for  life,  and  a  further  Remainder  to  C 
in  fee ;  here  C.  may  be  considered  as  in  posses- 
sion from  the  first,  and  therefore  the  prior  Con- 
tingent Remainder  is  void  :  and  in  like  manner, 
if  the  Remainder  to  the  person  unborn  had  been 
in  fee,  though  no  ulterior  Remainder  could  then 

Carter  ».^rn-  havc  been  givcu  to  C,  yet,  that  the  Freehold 

Wnu.  505.        may  always  be  vested  in  somebody,  a  Reversion 

would  have  continued  in  the  Feoffor ;  and  this 
we  may  call  the  ulterior  Estate  which  is  already 
in  possession,  and  so  causes  the  Contingent 
Remainder  to  fail.  (34.)  Hence  also  it  is  neces- 
sary ^'  that  every  Contingent  Remainder  should 
become  vested  during  the  continuance  of  the 
Particular  Estate,  or  immediately  upon  its 
^'  determination ;"  for  if  not,  the  ulterior  Estate 
then  comes  into  possession. 

Co.  Litt.  laa  ».       (35.)  If  the  Feofiment  first  mentioned  were 

made  to  two  or  more  persons,  and  their  heirs, 
ibe  Feoffees  would  be  Joint-Tenants  in  Fee  Sim- 
ple ;  (36.)  that  is,  they  would  hold  the  estate 
as  companions,    in  a   sort   of  partnership,  of 

Co.  Litt  185.  a.  which  the  law  is,  that  the  survivors  succeed, 

and  the  last  survivor  takes  the  whole,  as  if  it 
had  originally  been  given  to  him  only,  and  his 
heirs ;  unless  any  of  his  companions  may  have 
conveyed  away  *  his  own  share  in  his  lifetime, 

*  (36.  n.)  Each  Joint-tenant  is  said  to  be  seised  of  the 
whole ;  hut  he  cannot  -alien  or  forfeit  more  than  his  own 
share :  and  if  all  join  m  a  Conveyance,  each  gives  but  his 
own  part.    Litt.  ^B8  ;  Co.  Litt.  186.  a. 
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which  each  is  at  liberty  to  do.     (37.)  But  in  Lktwi.  «94. 

this  last  case  *,  the  person  to  whom  that  share 

was  so  conveyed  will  hold  it  as  a  Tenant  in 

Command  with  the  remaining  original  Feoffee  or 

Feoffees ;  (38.)  that  is,  he  will  have  the  same 

right  to  occupy  the  land  as  the  rest,  (who,  if 

more   than    one,  will    still    be   Joint-tenants 

among  themselves,  though  Tenants  in  Common 

relatively  to  him,)  and  he  will  be  entitled  to 

the  same  share  in  its  produce  as  the  person  was 

who  conveyed  to  him ;  but  upon  his  own  death 

his  share  will  descend  to  his  heirs,  and  he  will 

himself  derive  no  benefit  from  the  death  of  any 

of  the  original  Feoffees.     Such  a  conveyance, 

therefore,  is  called  a  Severance  of  the  Jointure  ; 

and  the  Tenant  in  Common  is  not  said,  like 

the  JoinMenant,  to  be  seised  of,  or  to  have  a  Co.Litti89.a. 

tide  to,  the  whole  land,  though  the  whole  is  in 

his  occupation. 

(39.)  From  what  has  been  said  it  may  be  in- 
ferred, that  a  Reversion,  or  Remainder,  though 
it  may  be  created  by  Feoffment,  cannot  after- 
wards be  transferred  by  the  same  mode  of 
conveyance ;  for  no  one  can  have  a  Reversion, 
or  Remainder,  without  a  Particular  Estate  being 

*  (57.  It.)  And  80  if  the  original  Feofiment  had  con- 
tained the  words  **  to  hold  as  tenants  in  common,  and  not 
"  as  joint-tenants,"  or  <<  the  one  moiety  to  the  one,  and 
"  the  other  moiety  to  the  other,"  the  Feoffees  would  have 
been  Tenants  in  Common  instead  of  Joint-tenants.  And 
if  the  Feoffor  had  conveyed  but  a  moiety^  or  other  undi- 
vided diare,  of  his  land,  he  would  have  become  Tenant  in 
Common  with  his  Feoffee.    Litt,  398,  agg. 
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vested  in  some  other  person.  The  Particular 
Estate  is  accompanied  with  the  present  right 
of  possession ;  and  therefore  the  Reversioner, 
or  Remainderman,  cannot  in  general  lawfully 
make  a  Feoffinent,  which  implies  delivery  of 
Litt.6i5;  Co.  the  posgession  to  another.  The  old  law  there- 
ss«.  ai  '  ^  fore  provided  that  such  estates  should  be  trans- 
ferred by  Deed  of*  Grant,  a  mode  of  conveyance 
which  is  also  generally  applicable  to  Incorporeal 
Tenements.  (41.)  An  additional  ceremony  was 
indeed  required  for  the  transfer  of  Remain- 
ders and  Reversions,  and  in  some  other  cases ; 

*  (40.)  Hence  a  distinction,  of  much  practical  import- 
ance, between  things  h/ing  in  Livery f  and  things  l;jfing  in 
Grant ;  the  former  class  comprehends  land  in  possession, 
and  also  certain  legal  aggregates,  of  which  lands  in  pos- 
session forms  the  principal  part,  such  as  a  Manor,  con- 
sisting of  Land  and  Seignories,  or  a  Rectory,  consisting 
of  Land  and  Tithes ;  and  of  these  it  seems  that .  the  incor- 
poreal part,  though  separately  grantable  by  deed,  will  not 
be  severed  from  the  corporeal  without  an  apparent  inten- 
tion ;  and  therefore  a  Feoffment  of  the  whole,  if  not 
completed  by  Livery  of  Seisin,  will  not  have  a  partial 
operation  as  a  Grant.  Mo.  496.  To  the  latter  class,  of 
things  lying  in  Grant,  belong  all  the  subjects  of  real 
property  which  are  alienable,  except  land  in  possession. 
(42.)  The  reversion  expectant  upon  a  lease  for  years  lies 
in  Grant,  but  it  lies  also  in  Livery ;  for  a  Feoffment  may  be 
made  of  it  with  the  consent  of  the  Tenant,  (Co.  Litt.  48.  b. 
53.  a. ;)  and  as  this  consent  was  equally  necessary,  by  the 
old  law,  to  the  validity  of  a  Grant,  it  is  difficult  to  say 
which  was  the  more  appropriate  mode  of  conveyance. 
Such  a  Reversion  however  appears  in  general  to  possess 
the  properties  of  a  thing  lyii^  in  Livery  rather  than  in 
Grant.    Co.  Litt.  332.  b. 


OF  ESTATES  IN  FEE  SIMPLE.  15 

namely,  an  expression  of  assent  by  the  Tenant 

of  the  land,  which  was  called  his  Attornment : 

but  this  has  been  rendered  unnecessary  by  the 

Stat  4  Ann.  c.  16.  s.  9.     (43.)  Nothing  more  Cowp.6oo; 

seems  requisite,  in  point  of  yerbal  accuracy,  to 

the  va  idity  of  such  a  Grant,  than    that  the 

Deed  clearly   express    the   intention    of   the 

Grantor  to  convey ; .  though  the  word  Grant  is 

certainly  the  most  reguLi  indication  of  such 

intention. 

(44.)  Another  mode  of  conveying  Reversions 
and  vested  Remainders  was  by  Deed  of  Re- 
lease ;  but  this  could  only  be  made  to  tlie 
Tenant  or  owner  of  the  Particular  Estate. 
(45.)  For  a  Release  is  always  the  relinquish- 
ment of  some  right  or  benefit  to  a  person  who 
has  already  some  interest  in  the  Tenement,  and 
such  interest  as  qualifies  him .  for  receiving  or 
availing  himself  of  the  right  or  benefit  so 
relinquished.  (46.)  Where  nothing  but  a  mere  Co.Litt.367.b. 
right,  or  perhaps  a  *  Contingent  Estate,  is  relin-  Joco,^48. 51 ; 
quished,  the  Release  may  be  made  to  any  per-  1  Sand.  Us.  196. 

*  (47  •)  He  who  releases  must  have  **  a  right,  or  a  foun- 
*^  dation  or  original  inception  of  a  right ;"  and  therefore 
an  eldest  son  or  heir  apparent  cannot,  in  the  lifetime  of  his 
father,  deprive  himself,  by  Release,  of  his  possibility  of 
fiduie  right  to  his  fiuher's  Fee.  (48.)  Also,  "  where  there 
«  is  uncertainty  in  the  person,  no  release  can  be  made  ;* 
and  therefore  the  same  person  cannot  release  a  contingent 
remainder  given  to  '^  the  heirs"  of  his  Bither ;  for  it  is  yet 
UBcertain  whether  he  will  be  heir.  Nor  can  a  contingent 
remainder  <<  to  the  survivor  of  A.,  and  B."  be  released  by 
either  of  them  in  the  lifetime  of  the  other.     10  Co.  51. 
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son  who  has  a  vested  Estate  in  the  Tenement, 
whether  in  possession,  reversion  or  remainder, 
with  this  qualification  only,  that  the  right  to 
an  Estate  of  Freehold  can  only  be  released  to  a 
person  whose  estate  is  of  that  degree.  (49.)  And 
Lilt  453.472.    such  a  Rcleasc,  (unless  indeed  it  be  made  to 
one  of  several  joint-tenants,  having  no  pretence 
of  title  but  their  own   act   of  violence,)  will 
operate  for  the  benefit  of  all  persons  who  are  en- 
titled to  the  Tenement  by  the  same  means  as  the 
Releasee.     (50.)  But  where  a  vested  Estate  is 
relinquished,  it  must  be  either  by  one  companion 
in  estate  to  another,  for  which  piirpose  they  must 
be  more   closely   connected    than   tenants  in 
common  ;  (51.)  or  by  a  person  having  a  Re- 
mainder or  Reversion,  to  a  person  having  an 
antecedent  vested  Estate  created  by  the  same 
conveyance  as  that  Remainder  or  Reversion. 
(52.)  In  this  last  case  it  is  not  necessary  that  the 
person  to  whom  the  Release  is  made  should  be 
in  the  actual  possession  of  the  Tenement,  nor 
always  that  he  should  have  the  estate  mmc- 
Co.  utt  trs.  0.  diatelif  antecedent  to  that  of  the  Releasor.    Thus, 
Abr.R^i.7i!     if  Land  be  given  by  C.  (tenant  in  feie  simple,) 
«^re8tCon».    ^^  ^  f^^  tweuty-ouc  ycars,  with  remainder  to 

jB.  for  his  life ;  C.  may  afterwards  by  Release 
transfer  his  Reversion  either  to  A.  or  B.  In 
the  former  case  it  would  still  continue  a  Re- 
version expectant  upon  the  death  of  B. ;  in  the 
latter,  the  Remainder  of  B.  would  merge  in 
the  Reversion,  which  would  then  be  imme- 
diately expectant  on  the  determination  of  /#.'s 
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Estate  for  years.  (53.)  But  if  C.  had  origi- 
nally  given  the  land  t<^  B.  for  his  life,  and  B. 
had  afterwards  made  a  lease  to  A.  for  twenty* 
one  years,  then  the  Release  of  C.to  A.  would  ^ 

have  been  void  for  want  of  what  is  called  Pri  -  1 

vity  of  Estate  between  the  parties,  which  exists  \ 

only  where  both  Estates  were  acquired  by  the 
same  conveyance,   or  the  one  derived  imme- 
diately out  of  the  other.     (54.)  It  would  seem, 
however,  that  in  this  case  the  Deed,  though 
purporting  to  be  a  Release,  might  be  supported 
as  a  Grant ;  and. if  so,  it  appears  nugatory  to        (43.) 
say  that  it  is  void  as  a  Release,  unlesa  there  be 
some  difference  of  operation  between  a  Release 
and  a  Grant.     The  distinction  commonly  made 
is,  that  a  Grant  conveys  the  Reversion  or  Re- 
mainder ;  but  a  Release  enlarges  the  particular 
Estate.     It  is  clear,  however,  that  in  the  case 
stated  above,  where  the  estate  of  a  third  person 
IB  interposed  between  the  Estates  of  the  Re- 
leasor and  Releasee,  no  enlargement  can  take 
place;  and  in  other  cases  the  practical  effects  of  «  Sand.Us.  64. 
such  enlai^ement  are  not  much  attended  to, 
or  generally  acknowledged.     So  that  upon  the 
whole,  perhaps,  there  would  be  no  more  than 
a  verbal  inaccuracy  in  saying  that  a  Release  of 
the  kind  last  described  is  a  species  of  Grant^. 

*  {55.)  It  may  be  obsenred,  howerer,  that  where  a  per- 
aoD  has  an  estate  which  is  removed  from  actual  possession 
only  by  tbe  occupation  of  another  whom  he  has  made 
Tenant  at  Will,  and  whom  he  may  therefore  remove 
when  he  pleases,  he  may  make  an  effectual  release  of  his 

C 
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co.Litt.9.b.       {57.)  A  Release  from  one  Jowt-Tenant  in 

fee  to  EDOtber  passes  the  whdle  estate  without 
the  word  "  heirs."  But  ia  ^\  Graats,  properly 
so  called,  and  in  those  Releases  of  Reversicms 

Liu.  468.         add  Remainders  which  resemble  iheiny  this  word 

is  as  needful  as  in  a  Feoffment. 

(58.)  Besides  the  above  enumerated  modes 
of  conv^ing  the  Freeh<rtd  Interest  and  Inherit- 
ance, the  law  has  always  giveDi  the  proprietor 
the  power  of  demising  or  teasing  his  Tenement 

Co.  Liu.  85.  ft;  for  any  term  or  number  of  years.     (59-)  This> 

if  the  Tenement  were  incorporeal,  or  held  in 
reversion  or  remainder,  could  only  be  doofe  by 
deed  ;  but  with  respect  to  Land  in  possessions 
neither  a  Deed  nor  Livery  of  Seisin  was  neoes- 

Liu.  3(4.  sary.  (60.)  Seisin  indeed  signifies  the  posses- 
sion of  the  Freehold ;  and  therefore  where  no 
Freehold   was  conveyed,   no  Seisin  couU  in 

Co.utL46.b.   effect  be  delivered.     (61.)  But  the  lease  had 

not  its  complete  operation  until  the  lessee  had 
entered  upon  the  Land  in  pursuance  of  it.  Be- 
fore his  entry,  the  land  was  indeed  charged 
with  the  lease,  and  the  lessee  had  such  an  in- 
terest (Jnterasc  Termini)  as  he  might  transfer 

€•.  Liu.  J70.  ft.  to  another  person ;  but  until  entiy ,  this  interest 


estate  to  such  tenant  (litt.  460),  though  he  cannot  grant 
the  estate  as  a  Reversion  to  a  third  person,  a  Sand.  Us. 
34.  n.  {56.)  If  the  occupier  be  Tenant  at  Sufl^anoe^ 
u  e,  if  after  the  expiration  of  a  lawful  estate  he  contkiue 
in  possession  without  any  new  contract,  no  Release  can 
be  made  to  him,  for  want  of  Ptivity  of  Estate.  Co.  Litt. 
370,  b. 
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did  not  amount  to  an  Estate^  nor,  oomeqaentlj^ 
was  the  lessor's  estate  conirerted  into  a  Rerer* 
sioD. 

(6s.)  It  appears  that  a  Lease  £br  two  or  three  t  San<Lu«.  6u 
years  was  sometimes  made,  and  perfected  by 
entry  of  the  lessee,  for  the  single  purpose  of  his 
afterwards  receiving  a  Release  of  the  reversion. 
Thus  arose  a  sort  of  compound  conveyance, 
caOe^a  Lease  and  Kelease,  which,  if  the  Grantor 
were  seised  in  fee  simple,  had  the  same  effect 
as  a  feofiment. 

(63.)  An  Exchange  of  Lands  might  always  be  Co.Litt.  50,51. 
made  without  livery  of  Seisin.  But  here  it  is 
necessary,  1st,  that  the  estaites  exchanged  be 
equal,  L  e.  both  Fees  Simple,  both  Fees  Tail,  or 
both  Estates  for  Life  ;  2d,  that  the  word 
Exchange  be  used,  in  which  the  whole  force  of 
the  ^  Assurance  is  contained ;    3d,  that  each 


*  (64.)  To  such  Exchanges  the  Law  has  annexed  the 
iocidento  of  an  implied  Warranty^  and  an  implied  Condi' 
iion:  a  Warranty,  by  which,  if  an  action  be  brought  (by  (22.) 

a  third  person)  against  either  party  to  the  Exchange,  or 
bis  hat,  £>r  the  land  received  by  that  party  in  Exchange* 
he  ig  enabled  to  touchy  or  call  upon  the  present  owner  of 
^  land  given  in  Exchange,  to  defend  his  right  for  him, 
and,  if  he  shall  be  evicted,  to  restore  that  land  in  lieu  of 
^lukt  he  has  lost;  and  a  Condition,  by  virtue  of  which 
cither  party  to  the  Exchange,  or  his  heir,  if  lawfully  de- 
prived by  a  third  person,  (theu^  without  action,)  oi  the 
had  received  by  that  party  in  Exchange,  may  enter  upon 
aadreaunfee  the  land  given  in  Exchange,  and  enjoy  it  as  (15.) 
if  no  Exchange  had  been  aoade.  Bwiards  Ctuey  4  Co.  isi. 
(65')  But  a  mutual  Conveyance  of  Lands,  not  having  aU 

C  2 
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party  make  an  entry  on  his  new  property ;  for, 

if  either  die  before  entry,  the  exchange  is  void. 

(66.)  But  all  these  Assurances  yielded  in 

solemnity  and  strength  of  evidence  to  Fines  and 

Recoveries,  in  which  the  transfer  of  property 

was  effected  by  the  intervention,  procured  by 

the  parties,  of  the  Court  of  Common  Pleas. 

See  Harg.        And  accordingly  by  Fine  or  Recovery  a  Feme 

n.**!.  *"'      *   Covert  J  (or  married  woman,)   may,   with  the 

concurrence  of  her  husband,  or,  as  the  law 
calls  him,  her  Baron,  convey  her  estate  or 
relinquish  her  right;  which  she  cannot  do  by 
Deed,  from  the  supposed  want  of  that  free  will, 
which  the  Court,  on  these  occasions,  by  examin- 
ing her  separately,  may  ascertain  to  exist 

(67.)  The  substance  of  a  Fine  is  an  agree- 
ment between  the  parties,  enrolled  amongst  the 
Records  of  the  Court,  as  the  termination  of  a 
CiB.  Fi.  65.       fictitious  suit  commenced  for  the  purpose.   This 

agreement  is  in  form,  either  of  an  acknowledg- 
ment of  a  prior  right  (and  that  either  with  or 
without  the  suggestion  of  a  former  gift),  or  it  is 
in  the  form  of  a  present  grant  (68.)  Hence 
the  [distinction  between,  i  st.  Fines  "  Sur  conu- 
"  sance  de  droit  come  ceo  qn'  il  ad  de  son  don  ;'* 
2d,  Fines  "  Sur  conusance  de  droit  lantum ;" 
and  3d,  Fines  "  Sur  Concessit"  The  first  of 
these  is  peculiarly  adapted  to  the  transfer  of  a 
fee  simple  in  possession  ;  the  second  to  that  of 

(63«)  the  requisites  of  an  Exchange,  is  not,  without  express 
stipulation,  attended  by  these  consequences.  Co.  Litt. 
904.  a. 
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z  remainder  or  reversion ;  and  the  third  to  the 
creation  of  smaller  estates,  as  for  life,  or  yearsy 
though  it  may  also  be  used  to  convey  the  fee 
simple.    (69.)  But  the  first  is  the  most  usual  of 
all,   and   is   often  applied  to  remainders  and 
reversions,    as    well    as  estates  in  possession. 
The  "  don,''  or  gift,  which  it  supposes,  is  un- 
derstood to  be  (where  the  subject  of  transfer 
is  land  in  possession),  a  Feoffment  in  fee  simple, 
made  at  some  former  time  by  the  Conusor  (as 
he  is  caUed)  to  the  Conusee,  of  which  the  Fine 
is  to  be  conclusive  evidence.  No  date,  however, 
being  assigned  for  this  Feoffment,  it  can  only 
be  considered  as  operating  from  the  recorded 
date  of  the  Fine ;  and  the  Fine  itself  is  there- 
fore said  to  be  a  Feofiment  of  Record.  (70.)  But 
it  does  not  follow  that  such  a  Fine  has  always 
the  same  effect  as  an  actual  Feoffment  would 
have ;  for  the  Livery  of  Seisin,  when  made  in     (20. 42.) 
due  form,  is  a  virtual  delivery  of  the  land  itself; 
and  therefore  (unless  vitiated  by  fraud,  or  inva- 
lidated by  the  presence,  in  person,  or  by  his 
family  or  servants,  of  the  party  entitled  to  the 
immediate  possession,  who  nevertheless,  if  he 
have  only  a  chattel  interest,  may  by  his  consent       (42.) 
make  it  effectual,)  this  Livery  always  operates 
to  pass  an  estate,  either  by  right  or  by  wrong  un.  698, 699. 
or  both.    1st,  By  right,  as  if  the  Feoffor  be  law-  Buii.  Co.  Litu 
folly  seised  of  the  land  for  the  estate  which  he  ^-  ^  "•*• 
conveys;  (71.)  2d,  By  wrong,  if  he  have  only 
a  Chattel  Interest,  or  if  he  turn  out  the  pro- 
prietor, or  find  the  possession  vacant,  having 

c  3 
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kimself  no  right  to  enter ;  or  (72.)  $di  Partly 
by  right  and  partly  by  wrong  ;  if  he  be  seised 
of  a  particular  estate  of  Freehold,  and  convey 
the  whole  fee  simple,  to  the  prejudice  of  him 
who  has  the  reversion  or  remainder,  which  is 
thereby  displaced,  or  divested,  and  converted 
Goodrightv.  iDto  a  simple  right.  (73.)  In  the  first  and 
8  &i8t/55s{.      third  of  these  cases  a  Tine  of  the  first  kind 

would  have  the  same  operation  as  the  Feoff- 
1  Sfiik.  340.       ment ;  (74.)  but  not  in  the  second.     For  though 

there  may  be,  in  such  a  Fine,  a  fiction  or  sup* 
position  of  a  Feoffment,  there  can  be  none  of 
a  totally  unlawful  Feof&aent;  nor  even,  of  an 
entry  into  die  land  by  a  person  out  of  posses- 
sion, for  ^e  purpose  of  making  a  lawM  one. 
(75.)  And  therefore  if  A.,  being  tenant  for  life, 
or  in  fee  sim{^,  should  be  violently  dispossessed 
of  the  land  by  J3.,  who,  by  such  manifest  usur- 
Haf|«Co.Litt.  patioQ  or   disseisin,   acquires   the  fee   simple 
.^  J  X        himseit :  though  A.  has  an  unquestionable  right 
to  re-enter  upon  ihe  land,  and,  if  he  pleases, 
to  make  a  Feoffment  to  a  third  person,  as  C ;  yet, 
«  Co.  56.  a.      without  such  re-entry,  a  Fine  ^^  sur  conusaoce 
PoHcxf'k'sle  "  de  droit  come  ceo,**  &c.  from  A.  to  C,  so  far 
I^Tb^^'    ^^^^  conveying  the  land   to  C,    would  only 
"ir^:^*^'     strengthen  the  title  of  B.,  by  extinguishing  A.'a 
c©.Litt.49.«.    right.    (76.)  For  the  same  reason,  when  a  Fine 
&  Hale,  m.  4.     ^f  ^^^  g^^^j  j^j^ ^  ^  ^^^  £^^  ^^^  couveyauce  of  a 

reversion  or  remainder  expectant  upon  a  parti- 
Co.Utt.i5i.b;  cular  estate  of  freehold,  it  will  not  operate  like  a 

1  Co.  76.  a ;  ti       /r  t      t  i  • 

Rowev.  Power,  rcoiiment,  so  as  to  displace  or  divest  the  ulte- 

rior  estate  (if  any)  in  reversion  or  remainder ; 
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but  wiU  have  the  same  effect,  in  tbat  respect,  as 
1  Fine  of  tile  second  or  third  kind,  which  would 
operate  only  as  a  Grant  of  the  Conusor's  interest, 
withoat  invading  or  affecting  the  estate  of  any 
other  person. 

(77.)  Most  Fines  at  this  day  are  transacted 
or  kviedy  as  it  is  called,  according  to  the  pro- 
visions of  the  Stat  4  Hen.  7,  c.  24,  and  their 
effect  will  best  appear  from  the  words  of  that 
Enactment,  which  (omitting  some  few  passages 
which  do  not  now  concern  us)  are  as  follows  : 

^'  That  after  the  ingrossing  of  every  Fine  to 
**  he  levied  in  the  King's  *  Court  afbre  his  Jus* 
"  tices  of  the  Common  Place,  of  any  Lands, 
**  Tenement^,  or  any  other  Hereditaments,  the 

*  (78.)  The  jurisdiction  of  the  Court  of  Common  Pleas 
does  not  extend  to  Lands  situated  in  the  Counties  Palatine 
of  Diirhamy  Lancaster,  and  Chester,  in  Wales,  or  in  the 
fele  of  Ely,  nor  to  those  which  are  held  of  any  Manor 
whidi  appears  by  the  Domesday  Book  of  William  the 
Conqueror  to  have  formed  part  of  the  Ancient  Demesnes 
^  the  Crown*  All  these  districts  have  Courts  of  their 
own,  in  which  Fines  may  be  levied  of  such  Lands ;  and 
the  properties  of  a  Fine  levied  in  die  Court  of  Common 
Pless,  according  tO'  St.  4  H.  7,  have  been  communicated, 
by  St  37  H.  8,  c.  19,  to  those  levied  before  the  Justices 
of  Assise  at  Lancaster ;  by  St.  3  and  3  Edw.  6,  c.  a8, 
to  dioee  levied  before  the  High  Justice  of  the  County 
Palatine  of  Chester,  or  his  Deputy;  by  St.  43  Eliz.  c.  15, 
(for  lands  within  the  County  of  the  City  of  Chester,)  to 
fines  levied  in  the  Portmoot  Court  of  that  City ;  by  St. 
5  B.  c.  37,  to  those  levied  before  die  Justices  of  the 
County  Palatine  of  Durham ;  and  by  St.  34  and  35  H.  8, 
€.  26,  s.  40,  amended  by  St.  5  G.  4,  c*  106,  s.  26,  to  those 
before  Ae  Justices  of  Wales. 

C4 
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<<  same  Fine  be  openly  and  solemnly  read 


It 
it 
a 
<c 
<c 
it 


and  proclaimed  in  the  same  Court  the  same 
Term,  and  in  three  Terms  then  next  following 
the  same  ingrossing,  in  the  same  Court  *,  at 
four  several  days  in  every  Term ;  and  in  the 
same  time  that  it  is  so  read  and  proclaimed, 
all  Pleas  to  cease,  (79.)  And  the  said  Pro- 
clamations  so  had  and  made,  the  said  Fine  f 


*  (77.  n.)  By  St.  31  EL  c.  a,  these  Proclamations  are  to 
be  made  only  once  in  each  term. 

t  (79.  n.)  The  effect  of  a  Fine  between  the  Parties 
themselves,  and  their  respective  representatives,  (as 
Grantees  by  conveyance  subsequent  to  the  Fine,  or  Heirs 
claiming  an  estate  in  fee  simple  by  descent,  all  of  whom 
are  included  under  the  denomination  of  privieSf  (SO.)  is 
so  strong,  both  by  this  Statute  and  by  the  old  Common 
Law,  that  though  neither  of  the  parties  have  any  estate 
in  the  Tenement  at  the  time,  yet  the  Fine  will  for  ever 
bind  any  estate  in  it  which  the  Conusor  may  afterwards 
acquire,  and  so  give  the  Conusee  or  his  heirs  a  title  to  it. 
Hdps  V.  Hereford^  2  B.  &  A.  242.    But  it  is  to  be  ob- 

(75.)  served,  (as  was  hinted  before,)  that  if  the  Conusor,  at  the 
time  of  the  Fine,  have  a  right  to,  or  contingoit  interest  in» 
the  Tenement,  not  amounting  to  an  actual  vested  estate, 
the  Fine,  if  it  purport  to  convey  the  fee  simple,  will  extin- 
guish this  right  or  contingent  interest,  (for  it  is  incapable 
of  being  transferred  to  a  stranger;)  and  this  extinction 
will  be  for  the  advantage  of  any  person  who  has  an  actual 
estate  in  the  Tenement.  (81 .)  But  a  fine  <'  Sur  Concessit^** 
purporting  to  create  a  particular  estate,  as  a  term  of  years, 
instead  of  extinguishing^  would  hind  the  n^t  or  interest 
for  the  benefit  of  the  Conusee.     Weale  v.  Laner^  Pollexf. 

(47.)  54.  (82.)  The  mere  possibility  of  succession  whidi  an 
heir  i^parent  has,  in  the  lifetime  of  the  person  on  whose 
death  the  estate  may  descend  to  him,  is  not  such  an  interest 
as  can  be  so  exHnguished;  for  the  descent,  if  not  prevented 


OF   ESTATES   IN   FEE   SIMPLE.  25 

^'  to  be  a  final  end,  and  conclude  as  well  Privies 

bj  other  drctimstances,  will  take  place,  notwithstanding 
i  Fine  ^  nir  conusance/'  &c.  previously  levied  by  the 
heor;  and  the  estate,  passing  as  it  were  through  hiniy  will 
settle  in  the  Conusee ;  and  the  same  rule  has  been  thought  (48.) 
^)plicable  to  a  contingent  Remainder,  when  the  person  in 
whom  it  may  vest  is  not  yet  ascertained.  Vicke  v.  Edxvards^ 
3  P.  Wms.  373.  (83.)  This  forestalling  operation  is  com« 
mon  in  some  degree  to  certain  other  instruments,  which 
are  said  in  simflar  drcumstances  to  work  by  Candimon  or 
EOoppeL  Thus  a  Feofiment  will  also  bmd  the  future 
estate  of  the  Feoffor ;  but,  it  seems,  during  his  own  life 
only,  (litt  667;  Co.  Litt.  365;  3  T.  R.  371,)  while  a 
Fine  would  be  equally  binding  on  his  heir.  And  indeed 
such  an  operation  appears  to  be  most  peculiarly  the  attri- 
bute of  a  Fine,  of  which  the  whole  effect  is  originally 
doived  from  the  condusiveneu  of  the  evidence  which  it 
affords,  and  the  very  name  seems  to  be  taken  from  its 
being,  as  the  Statute  expresses  it,  <<  a  final  end "  to  all 
questions  concerning  the  property  between  the  parties  and 
their  representatives.  (84.)  It  is  to  be  regretted,  however, 
that  the  Form  of  this  Assurance  is  so  ill  adapted  to  its 
puipose,  and  so  mcapable  of  variation,  that  in  most  cases 
i  lecondary  Instrument  is  necessary  for  its  exphmadon. 
Thus,  if  a  man  have  two  closes  in  one  "S^  or  Township^ 
and  he  wish  to  levy  a  Fine  of  one  of  them,  the  description 
in  the  Fine  will  merely  represent  the  land  as  so  many  acres 
of  Und,  (meaning  arable  land,)  Meadow,  Pasture  or  Wood 
io  diat  Vill ;  but  to  ascertain  which  of  the  closes  is  to 
psss,  if  both  be  of  the  same  quality,  a  Deed  will  be  neces- 
•aiy.  Cm.  Fi.  153,  154 ;  2  Ventr.  33.  (85.)  So  if  it  be 
intended  that  the  estate  should  be  subject  to  a  Condition, 
this  cannot  be  inserted  in  the  Fine,  but  must  be  contained 
in  a  precedent  Deed.  Lord  CromwdTs  Case,  s  Co.  69b 
So  that  in  fiict  the  Assurance  to  which  the  law  attributes 
the  most  absolutely  conclusive  operation  is  controlled  by 
a  less  solenm  and  authentic  instrument ;  a  remarkable 
instance  of  the  inconvenience  of  adhering  too  scrupulously 
to  ancient  forms. 
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^'  as  *  StraogentQ  the  same,  (S6.)  except  Wo- 
^  meu  Covert  (other  than  have  bee^  parties  ta  t^ 
^^  s%id  Fine),  and  every  pera(«  tb»:beiag  witUa 
^^  age  of  twenty*0iie  years,  in  Frison,  or  eift  ef 
^  this  Realm,  or  not  of  whole  mind  at  Ae  time 
**  of  the  said  Fine  levied,  pot  parties  to  such 
^^  Fine;;  (87.)  and  saving  to  every  person  01 
^^  peraoMy  and  to  their  heins,  o^er  than  the 
^  f  Parties  in  the  said  Fine,  sneh  Rights  Title, 
"  Ctaim  and  Interest,  as  they  have  to  or  in  the 
^*  said  Land3,  Tenements  or  other  Heveditar 
<^  ments,  [at]  the  time  of  such  Fine  ingrossed ; 
<^  to  that  diey  pursiie  their  Title,  Claka  or  late- 
^  rest  by  way  of  Action,  or  lawful  entry,  within 
"  five  years  next  after  the  said  Proclamation^ 
^'  had  and  made :  (Sg.)  And  also  saving  to  all 
^'  j:  other  persons  siich  Action,  Rights  Title, 

*  (7d.ak  a.)  ue.  audi  pumnm  as  are  ndtksr  partica  ao» 
prima  to  the  Fina. 

I  (8S.)  From  iim  Saving,  aad  dial  which  foliowB,  not 

(79.  n.)       enfy  die  Parties  and  their  heicabiit  all  Mviea  are  in  efect 

(69.)         excluded.    For  not  having  ai^  right  at  die  time  when  the 

F!b#  i^  ingrosMd  (bj  which  mu«t  be  understood  the  time 

appearing  on  the  Ifceeoid),  they  cannot  derive  any  benefit 

irom  die  first  Saving;  and  their  claim  being  founded  on 

a  matter  not  prior  but  subsequent  to  die  Fine,  they  cannot 

be  brought  within   the  conditions  of  the  second.    The 

(79*  11.  2O    exoeptionsy  therefore,  ai^y  to  strangers  only. 

%  (Oa)  it  would  seem,  from  die  word  <<  pd^Uy**  here 
nuedf  that  a  person  included  in  the  fost  Saving  could  not 
take  advantage  of  the  second.  But  this  is  not  iiniversalfy 
true ;  for  there  are  sonoe  rights  which  the  Law  allows  the 
party  to  mavr  or  neglect,  without  prejudice  to  his  ulteriov 
right.  Thus,  when-  a  Tenant  for  Ufo  kvies  a  Fine»  it 
operates  as  an  immediate  forfeiture  of  fats  estate^  if  the 
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*^  Claim  and  Interest  in  or  to  the  said  Lands^ 
<<  Teoeioeiits  or  other  HereditameutSi  as  first 
'^  shall  grow,  remain,  or  desoend  ox  oome  to 
'^  them  after  the  said  Fine  ingrossed  aqd  Pro^ 
"  elamation  made,  by  Force  of  any  Gift  in  the 
"  Tail,  or  by  any  other  cause  or  matter  had  and 
*'  made  before  the  said  Fine  levied ;  so  that  they 
<<  take  their  Action,  or  pursue  their  said  Kight 
^^  and  Title,  according  to  the  Law,  within  five 
'*  years  next  after  such  Action,  Right,  Title, 
^  Claim  or  Interest  to  them  accrued,  descended, 
<<  remained,  fallen  or  come :  (91.)  And  if  the 
'^  same  persons,  at  the  time  of  such  Action, 
'*  Right  and  Title  accruedidesccaoided,  remained 
^  or  come  unto  them,  be  Covert  de  Baron,  or 
*^  within  Age,  in  Prison,  or  out  of  this  Land,  or 
"  not  of  whole  mind,  then  it  is  ordained,  That 
'*  their  Action,  Right  and  Title  be  reserved  and 
^'  saved  to  them  and  their  Heirs  *  unto  the  time 


•mm^r^-^w 


penon  in  remainder  or  reversion  choose  to  take  advan- 
tage of  it ;  but  does  not  predude  him,  if  he  suffer  five  years 
to  elapse,  from  making  his  claim  within  a  new  period  of 
fire  years,  to  be  computed  from  the  death  of  the  Conusor. 
Lotmd  V.  Tuckery  Cro.  El.  1254 ;  3  Co.  78.  b. ;  1  Ves.  078. 
^  (92.)  It  is  observable  that  no  provision  is  here  made 
fiv  the  case  of  a  person  dying  under  any  of  these  disabi- 
lities ;  in  consequence  of  which  some  have  supposed  that 
his  heir  may  make  his  claim  at  any  distance  of  time ;  but 
it  has  been  decided  that  he  also  is  confined  to  five  years. 
Dillon  V.  Lemtoif  2  H.  Bl.  584.  (93.)  If  a  person,  having 
light,  recovers  from  all  disabilities,  and  in  less  than  five 
years  dies,  his  heir,  though  an  infant,  or  otherwise  disabled, 
will  not  be  allowed  a  new  period  of  five  years*  Doe  v. 
Jones,  4  T.  K.  300.  **  When  once  the  statute  begins  to 
nui,  nothing  stops  it."    4  Tau.  830. 
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"  they  come  and  be  at  their  foil  Age  of  twenty- 
y  one  years,  out  of  Prison,  within  this  Land, 
"  uncovert,  and  of  whole  mind,  so  that  they  or 
**  their  Heirs  take  their  said  Actions,  or  their 
«  lawful  entry,  according  to  their  Right  and 
«  Title,  within  five  years  next  after  that  they 
"  come  and  be  at  their  foil  Age,  out  of  Prison, 
"  within  this  Land,  uncovert,  and  of  whole 
^*  mind,  and  the  same  Actions  pursue,  or  other 
"  lawfol  entry  take,  according  to  the  Law. 
"  (94.)  And  sJso  it  is  ordained,  That  all  sucb 
^*  persons  as  be  Covert  de  Baron,  not  party  to 
«*  the  Fines,  and  every  person  being  within  age 
<*  of  twenty-one  years,  in  Prison,  or  out  of  this 
*•  Land,  or  not  of  whole  mind,  at  the  time  of  the 
<^  said  Fines  levied  and  ingrossed,  and  by  this  said 
^*  Act  afore  except,  having  any  Right  or  Title, 
**  or  cause  of  Action,  to  any  of  the  said  Lands 
*^  and  other  Hereditaments,  that  they,  or  their 
*^  Heirs,  inheritable  to  the  same,  take  their  said 
"  Actions  or  lawful  Entry  according  to  their 
**  Right  and  Title,  within  five  years  next  after 
"  they  come  and  be  of  Age  of  twenty-one  years, 
^^  out  of  Prison,  uncovert,  within  this  Land, 
<<  and  of  whole  mind,  and  the  same  Actions 
"  sue,  or  their  lawfol  Entry  take  and  pursue, 
*'  according  to  the  Law.  And  if  they  do  not 
^^  take  their  Actions  and  Entry  as  is  aforesaid. 
That  they  and  every  of  them,  and  their  Heirs 
and  the  Heirs  of  every  of  them,  be  concluded 
"  by  the  said  Fines  for  ever,  in  like  form  as 
'^  they  be  that  be  parties  or  privies  to  the  said 
^*  Fines.     (95.)  Saving  to  every  person  or  per- 
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"  8(xis,  not  party  nor  privy  to  the  said  Fine, 
"  tlieir  ♦  Exception  to  avoid  the  same  Fine,  by 


*  (96.)  If  none  of  the  parties  have  any  estate  of  Ree- 
hold  (in  possessioiiy  reversion  or  remainder)  in  the  Tene- 
ment at  the  time  of  levying  the  Fine»  such  Fine  is  abso- 
lutely Toid  as  fiir  as  strangers  are  concemed,  (though  it  is 
valid  between  the  parties  and  their  representatives  by  way         (80.) 
of  Estoppel.)    (97.)  It  has,  however,  been  held  that  where 
there  were  two  conusors,  one  of  whom  had  the  actual  pos- 
session, but  only  as  Tenant  at  Will  to  a  Disseisor,  while 
the  other  had  a  right  to  the  Freehold  which  he  might  have 
enfoiced  by  entry,  this  combination  of  wrongfiil  possession 
with  the  dght  of  immediate  seisin  was  sufficient  to  give 
effect  to  tbe  Fine.     Carter  y.  Bamaduton^  1  P.  Wms.  505. 
520.    (98.)  There  is  also  another  exception,  by  wfaicht 
though  not  expressed  in  the  statute,  a  stranger  may  be 
exempted  from  the  operation  of  the  Fine.    Thus,  if  A, 
be  Tenant  for  life,  with  remainder  to  B,  for  life,  with  re- 
mainder over  to  C.  in  fee,  and  B  levy  a  Fine  to  Z.,  or  Z. 
to  B.9  this  cannot  disturb  the  possession  of  A,  or  the  re-         (76.) 
mainder  of  C ;  and  therefore,  as  A.  may  continue  to  enjoy 
his  land  in  total  unconcern,  so  neither  is  C.  obliged  to 
take  possession  or  make  his  claim  within  five  years  after 
the  death  of  the  survivor  oi  A,  and  B.    Smith  v.  Pack' 
hurstf  3  Atk.  135;  Botoe  v.  Potoer,  a  N.  R.  1.    (99.)  For 
it  is  a  certain  rule,  and  founded  on  manifest  reason,  that 
no  Fine  will  bar  any  estate  which  is  not  either  before  or  by  . 
the  Fine  divested  out  of  the  owner,  and  converted  into 
a  right.    9  Co.  106.  a.    (100.)  And  on  the  same  principle, 
if  one  of  two  Joint-Tenants  levies  a  Fine  of  the  whole  land 
to  a  third  person,  this  will  not,  either  immediately,  or  con- 
sequently upon  five  years  non-claim,  deprive  the  other    ~ 
Joint-Tenant  of  his  share;  for  the  possession  of  one  such 
Tenant  is,  by  inqilication  of  law,  the  possession  of  his 
companion  too ;  which  implied  possession,  though  it  may 
be  put  an  end  to  by  visible  acts  of  violence,  is  proof  against 
the  mere  pretence  and  fiction  of  a  Feoffment.    The  Fine, 


' 


so  oT  £8Tat3e:s  in  fee  simple. 

^>  that,  that  those  which  were  parties  to  the 
^  Fine^  *  nor  any  of  them,  f  nor  no  person  or 

therefore,  though  it  yiupurta  to  convey  iht  whole  land, 
wiUl  pass  only  the  Co— ior^«  diare.  Fard  ▼.  Lord  Grtiff 
6  Med*  44;  i  Salk.  8^5;  see,  howerer,  fl  Atk. 631..  AaA 
Ae  same  rule  is  apf^calile  to  TeBants  in  Comiiioii* 
Meading  ▼.  Roystom^  s  Salk.  433 ;  Cro.  £1.  640. 

*  (101.)  It  16  ttierefore  tMficieBt  for  estaUiding  the 
TiMity  of  the  Fiae,  if  the  Conaeee  had  an  EsUte  of  Fiee* 
hoM,  though  the  Comieer  had  neddng,  Cow  K.  as.;  1  Bob; 
95;  Bro.  Abr.  Fine,  la. 

t  (102.)  By  Slat.  1  Rich.  3,  c*  1,  penMoe  edtULoi  in 
equity  to  the  produce  of  lands  of  which  the  le^al  «atate  is 
vested  in  their  Trustees,  (of  which  more  hereafter^  an 
enabled  to  convey  the  lands  thenaekies  without  the  oan- 
Gurreace  ef  those  IVvstees.  AccoidiDgly  it  was  fno* 
▼ided  in  the  present  statute  that  the  Fines  af  audi  petaans 
should  not  be  raid  for  want  of  a  legal  estate  vested  iathenL 
And  in  consequence  of  this  proinmon  itbeeanse  uaual  for 
strangers  who  would  ti&e  advao(tage  of  the  £xception 
saved  to  them  by  the  statute,  to  plead  that  *<  the  parties  to 
<<  the  Fme  had  noduag  m  founman  nor  u$eJ*  Lmd 
Sanies* 9  Casey  Dyer,  315.  The  Statute  df  Rich.  3.  has 
been  virtually  repealed  by  the  Statute  c£  Uses  hereafter 
mentioned,  and  therefore  this  ft>na  of  pleading  is  now  im« 
proper.  See  Bac.  TrMOis,  304.  (lOS.)  But  it  has  been 
made  use  of  hi  argument  to  support  an  opinion,  thatunleaa 
one  ef  the  parties  has  an  estate  of  fiaehold  m  poasesskaa, 
the  fiae  is  void  as  to  strangers*  8  N.  R.  04.  And  this 
notion  has  been  carried  so  far  that  in  one  case  the  Fine 
come  eeoy  &c.  of  a  person  having  a  remainder  in  tail  was 
said  to  operate  ovdy  by  way  cf  estoppel.  Doe  v,  Hmrri^ 
5  M.  Se  S.  3s6.  But  it  seems  dear  that  such  a  Fine 
operates  by  way  of  grant;  («  N.  R.  3«;  3  Co.  90.  a*)and 
the  'weid  *^  possession,"  in  die  form  of  pleading  is  used  in 
contradistinction  to  <<  use'*  and  not  to  remainder  or  rever- 
non.  That  the  Fine  ofoae  who  has  a  reversion  in  fee  e:Bpec«' 
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'^  persons  to  th%ir  use,  ne  to  Ihe  sne  of  any  of 
''  then,  had  nothing  in  the  Lands  and  Tene« 
"  ments  comprised  in  die  said  Fine  at  die  timd 
**  of  the  said  Fine  levied,  (i  04.)  And  it  is  or- 
'<  dained.  That  every  Fine  which  hereafter  shall 
"  be  levied  in  any  of  the  King's  Courts,  of  any 
"  Manors,  Lands,  Tenements,  and  other  posses* 
''  sions,  after  the  manner,  nse  and  form  that 
**  Fines  have  been  levied  afore  the  making  of 
*^  this  Act,  be  of  like  force,  effect,  and  autho* 
*^  rity  as  Fines  so  levied  be  or  were  afore  the 
"  making  of  this  Act,  this  Act  or  any  other  Act 
^  in  this  present  Parliament  made  or  to  be  made 
^  notwidisianding.  And  every  person  shall  be 
**  at  liberty  to  levy  any  Fine  hereafter  at  his 
^  pleasure,  whether  he  will  after  the  form  con- 
"  tained  and  ordained  in  and  by  this  Act,  or 
^'  lifter  the  manner  and  form  aforetime  used." 

(1 05.)  A  Recovery  is  a  conveyance  or  assu* 
ranoe  by  means  of  an  Action  brought  by  the 
inteiided  Grantee  either  originally  against  the 
Grantor^  or  against  another  person  in  such 
manner  as  to  implicate  the  'Grantor  in  the  pro- 
ceedo^s,  and  so  conducted  that,  for  want  of 
a  sufficient  defence,  Judgment  is  given  against 
the  Grantor.  (106.)  This  Action  ought  pro-  (22. 
perly  to  be  brought  in  the  first  instance  against 
the  person  who  has  the  first  estate  of  Freehold 

tant  upon  on  estate  for  life  will  bar  straDgers  ^ho  do  not 
make  their  daim  within  five  years,  is  dear  from  Co.  Litt« 
sgB.  a.;  and  Sahin  ▼.  Cler-k,  Cio.  Car.  156.  And  ate 
Shep.  Touch.  13. 
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in  the  Tenement,  whether  this'  estate  be  inmie- 
diate  or  subject  to  a  preceding  chattel  interest 
For  such  a  person  is  required  by  Law  to  be  the 
defendant  in  all  Actions  where  an  estate  of  Free- 
hold is  the  thing  directly  in  demand ;  and  it  is 
principally  for  this  reason  that  the  Freehold  is 
never  allowed  to  be  in  suspense  or  abeyance, 
lest  the  assertion  of  Right  by  Action  should  be 
suspended  too.  (107.)  However,  a  Recovery 
which  is  defective  in  this  respect  will  be  a  good 
conveyance  of  the  Fee,  by  way  of  Estoppel,  if 
Doc  V.  Bp.  of    other  requisite  forms  are  observed :  for  the  de- 

Llandafiv  . 

sN.  K.491.      feet  cannot  be  alleged  by  or  in  favour  of  the 

Recoveree*,  or  those  who  claim  merely  as  his 
representatives.  (109.)  More  will  be  said  of 
this  species  of  Assurance  in  the  Chapter  on 
£states  Tail,  to  which  it  is  peculiarly  appro- 
priated ;  but  it  may  here  be  observed  that  as  it 
differs  in  many  respects,  in  point  of  effect,  from 
a  Fine,  so  also  its  formalities  are  such  that  it  can 
only  be  transacted  in  Term,  while  the  Court  is 
sitting;  (110 J  whereas  the  essential  part  of  a 
Fine  being  the  acknowledgment  of  the  parties, 
which  can  be  taken  at  any  time  by  Commis- 
sioners, it  may  be  completed  in  Vacation,  and 

*  (10s.)  The  tenDination  ee  id  other  words  marka  the 
dative  or  accusative  case ;  here  it  denotes  the  ablative : 
which  is  a  consequence  of  the  name  and  nature  of  the 
Assurance,  in  which  the  person  to  whom  it  is  made  ap- 
pears to  be  the  active  party,  and  is  styled  the  Recoveror ; 
while  the  Recovery  is  said  to  he  sujffered  by  him  from  whom 
the  estate  passes. 
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recorded  as  of  the  preceding  Term,     (m.)  A  Cni.Rec.io8. 
Fine  cannot  be  levied  by  Attorney  or  deputy ; 
but  a  Recovery  may  be  suffered  by  Attorney, 
whose  warrant  appears  upon  the  Roll ;  and  if 
the  Recoveree  be   an   Infant,  or  insane,  this 
warrant  (though  made  with  the  same  solemnity 
as  the  acknowledgment  of  a  Fine  out  of  Court) 
will  be  void,  and  will  vitiate  the  Recovery ;  as 
would  also  the  death  of  the  Recoveree  before 
the  Attorney  had   executed  his   authority. — 
(112.)  Both  Fines  and  Recoveries  are  consi-        (69.) 
dered  as  commencing  their  operation  (unless 
in  some  special  cai^es)  on  the  first  day  (called 
the  Essoign  Day)  of  the  Term  in  or  of  which  Cm.  Fi.  59 ; 
they  are  recorded ;  for  the  compromise  is  sup-      *    ' "     ' 
posed  to  be  made,  or  the  Judgment  given,  on 
the  same  day  that  the  Sheriff  is  represented  to 
have  returned  into  Court  the  Writ  on  which  the 
fictitious  Action,  or  the  last  proceeding  in  it,  is 
grounded.     (113.)  Lands  lying  in  two  Coun- 
ties cannot  be  included  in  one  Writ,  and  there- 
fore not  in  the  same  Fine  or  Recovery.  Cro.  fi.  59. 

Sect.  2. — Of  Alienation  under  the  Statute  of 

Uses. 

(114.)  It  was  said  that  in  the  Reign  of  Hen.  8,       (20.) 

new  modes  of  conveyance  were  introduced. 

Some    time   before  that   reign   the  Court  of 

Chancery  had  begun  to  exercise  a  Jurisdiction 

over  Land,  by  virtue  of  its  own  power,  as  a 

Court  of  Equity,  and  through  the  inability  of 
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the  Courts  of  Law,  to  compel  the  coDscientious 
performance  of  Agreements,  and  the  execation 
of  Trusts ;  insomuch  that  the  rules  of  that  Courti 
through  that  sort  of  subordinate  and  almost 
unperceived  legislative  authority,  which  ^  much- 
respected  Court  of  Justice  always  obtains,  had 
formed  themselves  into  a  regular  system  relating 

Bacon  on  Uses,  to  Equitable  Estates.  (i  1 50  Thus,  if  a  Feoff- 
ment were  made  "  to  A.  and  his  heirs,  to  the  u^ 
^'  of  B.  and  his  heirs,"  it  was  understood  that 
though  A>  was  to  be  the  ostensible  proprietor 
of  the  land  for  its  defence  in  a  Court  of  Law, 
and  for  conveying  a  Legal  Estate  to  any  person 
to  whom  B.  might  wish  to  make  over  the  pro- 
perty, yet  J3.  was  to  be  the  owner  in  all  other 
respecta,  and  to  have  the  whole  benefit  of  the 
land.  (116.)  In  the  same  manner,  if  J..,  being 
the  actual  proprietor  of  land,  had  made  an 
Agreement  with  £.,  that  the  land  should  be  his, 
then,  provided  there  appeared  a  sufficient 
motive  or  coi^sideration  for  such  an  Agreement, 

Bac.Tf.sio.     the  Court  of  Chancery  would  consider  Ap  as 

holding  the  land  to  the  use  of  B.,  exactly  as  in 
the  former  instance,  (i  1 7.)  The  considerations 
which  were  thought  sufficient  for  giving  ob- 
ligatory validity  to  such  Agreejnents  were  of 

«siuid.ui,46.  two  kinds;  they  consisted  either  of  money  (or 

money's  worth,)  or  of  the  affection  which  the 

s  Sand.  Us. 81.   party  had  for  his  wife,  or  any  of  his  relatioiis» 

or  (which  was  considered  of  the  same  kind) 
the  inducement  of  his  own  or  his  relation's 
intended  marriage.     Hence,  besides  the   de- 
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clarations   of    Uses    inserted    in    Feofiments, 
Grants,  and  Releases  of  Estates,  and  made  to 
accompany  Fines  and  Recoveries,  in  which  they 
conld  not  be  inserted,  there  arose  two  new  modes 
of  couTeyance,  which,  though  disregarded  by 
the  Courts  of  Law,  were  operative  in  Equity ; 
viz.  (i  1 8.)  a  Bargain  and  Sale  for  a  valuable 
consideration,  which  it  seems  mig^ht  be  made  Bbc.tmso. 
witiiout  writing ;  ( 1 1 9.)  and  a  Covenant  to  stand 
seised  to  the  use  of  a  relation,  or  of  a  wife  actual 
or  intended,  which  required  the  solemnity  of  a 
Deed.    (120.)  The  rules  relating  to  Uses  or  iSand.Uf.64. 
Equitable  Estates  were  in  many  respects  con- 
formable to  those  of  Estates  at  law;  but  in    ^ 
some  points  they  differed.     In  particular  the 
Use  might  be  disposed  of  by  Will,  though  the  Bac.  Tr.  328. 
laws  then  in  existence  did  not  allow  of  a  tes- 
tamentary disposition    of   land;    (121.)    and 
whether  the  use  were  so  disposed  of,  or  by  an 
agreement  inter  vwosj  there  seems  to  have  been 
DO  regular  form  prescribed  according  to  which 
the  interest  should  be  modelled.    The  forms 
which  modem  Settlements,  grounded  on  the 
same  principles,   have  assumed,  are   at  least 
sufficient  to  prove  that  it  might  lawfully  be 
stipulaied  diat  the  Transfer  should  not  take  effect  Bac.  Tr.  $15, 
until  the  happening  of  some  event,  or  the 
expiration  of  some  period ;  so  that  in  the  mean 
while  the  Use  might  remain  in  the  present  pro- 
prietor, or  belong  to  a  third  person.     Thus  A. 
miglit  make  a  Feoffment  to  B.  and  his  heirs,  to 
the  use  of  A.  himself  (or,  it  may  be  supposed,  of 
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B.  or  any  other  person)  and  his  heirs,  provided, 
that  if  a  certain  intended  marriage  should  take 
effect   the   land   should    then  be  held  to  the 
use  of  C.  and  his  heirs.     So  A.  might  covenant 
to  stand  seised  to  the  use  of  himself  and  his 
heirs  until  his  brother  should  marry,  and  then 
to  the  use  of  him  and  his  heirs.     (122.)  The 
interest  thus  given  to  C,  or  to  A.'s  brother,  dif- 
fered from  a  Contingent  Remainder,  not  only 
Bac.  Tr.  337.     as  an  Equitable  necessarily  differs  from  a  Legal 
1  Sand.  Ua.  136.  Estate,  but  also  in  this,  that  instead  of  depend- 
ing on  a  preceding  particular  Estate,  and  co- 
existing with  it  as  an  ulterior  part  of  the  same 
Fee  Simple,  it  sprang  up  independently  at  a 
distance  of  time,  in  defiance  rather  than  evasion 
of  the  rule,  that  the  operation  of  every  Con- 
veyance must  be  immediate ;  or  at  least,  if  it 
did  depend  upon  a  particular  Estate,   it  was 
upon  one  of  a  new  kind,  unknown,  as  such,  to 
(15.)        the  Law ;  namely,  a  Fee   Simple  of  limited 
duration,  which  the  Common  Law  might  allow 
to  subsist  by  itself,  but  would   by  no  means 
admit  of  a  Remainder  afier  it,  because  a  Fee 
Simple  was  the  greatest  possible  Estate ;  and 
whatever  qualifications  might  be  annexed  to  it, 
it  was  a  Fee  Simple  still.     But  without  regard 
to  such  technical  scruples,  it  was  settled,  that 
in  Equity  a  deferred  or  future  interest  might  be 
created  in  the  first  instance ;  the  Gnmtor  re- 
taining, or  a  third  person  taking,  not  a  parti- 
cular Estate,  as  for  a  certain  number  of  Years, 
for  Life,  or  in  Tail,  but  the  entire  Inheritance^ 
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determinable  only  on  the  happening  of  that 
event  (if  it  happened  at  all,)  upon  which  the 
future  interest  (called .  a  Springing  or  Shift- 
ing Use,)  was  to  arise.     (123.)  By   a  farther  Sugd.  Pow.  4, 
departure  from  the  rules  of  the  Common  Law 
the  Grantor  was  allowed,  in  the  instrument  or 
act  of  transfer,  to  reserve  to  himself,  or  give  to 
any  other  person,  a  power  of  revoking  or  annul- 
ling  at  his  pleasure  all  or  any  of  the  Uses  or 
Equitable  Estates  originally  created,  and  also 
of  new  modelling  the  Equitable  Property  in 
any  manner,  and  bestowing  it  upon  any  per- 
son to  whom  it  might,  under  the  circumstances 
of  the  Transfer,  have  been  given  in  the  first 
instance.     (124.)  I  say  to  whom  it  might  have 
been  given  in  the  first  instance ;  because,  unless 
a  conveyance  of  the  Legal  Estate  to  a  Trustee 
formed  part  of  the  original  transaction,   the 
Use  could  not,  either  immediately,  or  by  vir- 
tue of  a  power  then  reserved,  be  given  to  any 
person  from  whom  the  Consideration  of  the 
Agreement  did  not  proceed.     But  where  there 
was  such  Conveyance  no  Consideration  was 
necessary,  the  Use  being  so  severed  from  the 
Leg^l  Estate  as  to  be  at  the  Grantor's  absolute 
disposal.     (135O  By  means  of  a  Candition^  as     (23.27.) 
we  have  seen,  the  Grantor  or  his  heirs  might, 
at  Common  Law,  defeat  the  Conveyance ;  but 
by  means  of  these  equitable  powers,  according 
to  the  extent  ^and  objects  for  which  they  were 
expressly  given,  the  person  designated  for  that 
purpose  might  either  defeat  or  modify,  transfer. 
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and  vary,  in  every  imaginable  way,  all  or  any 
of  the  Eqnitable  Interests  which  the  Convey- 
ance originally  described  and  limited. 

(126.)  Besides  these  deviations  from   legal 

analogy,  and  compliances  with  convenience,  the 

Court  of  Chancery  proceeded  a  step  fartb^, 

Bac.  Tr.  817.     and  decided,  that  wherever  a  Conveyance  was 

1  Sand.  U8. 103,  _  .  .      '  .    i-i         .j        .• 

104.  made  without  an  apparent  Consideration,  or 

with  a  Consideration  apparently  not  extending 
to  the  whole  Fee,  and  witbont  any,  or  with  an 
imperfect,  declaration  or  intimation  of  Uses,  it 
must  be  presumed  to  be  made  entirely,  or  so 
fajt  as  neither  the  declaration  or  intimation,  ii<^ 
the  Consideration  extended,  to  the  use  of  the 
Grantor  himself ;  and  the  Interest  thus  return- 
ing by  presumption  of  Equity  to  the  Grantor 
was  called  a  Resulting  Use. 

(127.)  Thus  matters  stood,  when  the  Stet 
27  Hen.  8,  c.  lo,  (commonly  called  the  Statute 
of  Uses),  was  passed,  which,  by  a  sudden  and 
strong  effort  of  legislative  power,  converted 
Equitable  into  Legal  Estates.  This  Statute,  after 
a  long  preamble,  in  which  the  inconveniences 
of  separating  the  true  from  the  ostensible 
ownership  are  enumerated,  enacts  in  its  three 
first  sections  as  follows : 

(128.)  1*  '^That  where  any  person  or  pei^ 
**  sons  stand  or  be  seised,  or  at  any  time  here** 
"  after  shall  happen  to  be  *  seised,  of  and  in 

(00.)  *  Smof.]  (129.)  This  Word  is  very  nfHterial ;  for  being 

appropriated  to  Estates  of  Freehold  it  excludes  all  chattel 
mteretts,  of  which  a  man  is  properly  said  to  be  possessed, 


OF  ESTATES  IN  FEE  SIMPLE.  39 

*^  any  honours,  castles,  manors,  lands,  tene- 
**  ments,  rents,  services,  reversions,  remain- 
"  ders,  or  other  hereditaments,  to  the  use, 
'^  confidence  or  trust  of  any  other  person  or 
"  paeons,  or  of  any  •  body  politic,  by  reason 
**  of  any  bargain,  sale,  feoffment,  recovery, 
"  covenant,  contract,  agreement,  will  or  other- 
"  wise,  by  any  manner  or  means,  whatsoever  it 
"  be,  that  in  every  such  case  all  and  every  such 
"  person  and  persons,  and  bodies  politic,  that 
**  have  or  hereafter  shall  have  any  such  use, 
^  confidence  or  trust,  in  fee  simple,  fee  tail, 
"  for  term  of  life  or  for  years,  or  otherwise,  or 


but  Qot  seised;  and  therelbre  if  lanci  be  given  to  any 
penon  for  a  term  of  yean,  in  trust  for  another,  this 
Statute  does  not  apply.    Bac.  Tr.  23S* 

*  Bodif  PoliiicS\  (130.)  Or  Corporation,  which  is  an 
artificial  person,  the  creature  of  Policy  and  Law.  Cor- 
poratioBs  are  either  aggregate^  as  the  Mayor  and  Burgesses 
of  a  Town,  Master  and  Fellows  of  a  CoU^ge^  &c. ;  or  sohy 
as  a  Bishop  or  Parson,  and  his  successors.  If  land  be 
given  to  a  Bishop,  &c.  and  it  be  int^ided  that  it  should 
▼est  in  him  in  fee  simple  in  his  corporate  capacity,  it  must 
be  expressed  to  be  given,  not  to  him  and  his  heirs,  but  to 
him  and  his  suoeessonk  The  word  successors^  however,  is 
not  necessary  on  a  conveyance  in  fee  simple  to  a  Cor- 
poration Aggregate.    Co.  Litt.  8.  b. 

It  is  observable,  that  though  mention  is  made  in  the 
Statute  of  Uses  of  persons  being  seised  to  the  use,  &c.  of 
Bodies  Politic,  nothing  is  said  of  Bodies  Politic  being 
sehed  to  the  use  of  others ;  and  it  seems,  that  before  the 
Statute  such  Bodies  were  not  thought  capable  of  being 
Trustees.  It  follows,  that  if  lands  are  given  at  this  day 
to  a  Corporation  upon  any  trust,  this  Statute  does  not 
ioterfiere.    Bac.  Tr.  334 ;  1  Sand.  Us.  89. 

D4 
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"  any  use,  confidence  or  trust,  in  remainder  or 
**  reverter,  shall  from  henceforth  stand  and  be 
**  seised,  deemed  and  adjudged  *  in  lawful 
'^  seisin,  estate  and  possession  of  and  in  the 
'^  same  honours,  castles,  manors,  lands,  tene- 
"  ments,  rents,  services,  reversions,  remain- 
"  ders  and  hereditaments,  with  their  appurte- 
"  nances,  to  all  intents,  constructions,  and  pur- 
'^  poses  in  the  law,  of  and  in  such  like  estates 
^^  as  they  had  or  shall  have  in  use,  trust  or 
**  confidence  of  or  in  the  same ;  (132.)  And 
''  that  the  estate,  title,  right  and  possession 
'^  that  was  in  such  person  or  persons  that  were 
'^  or  hereafter  shall  be  seised  of  any  lands, 
''  tenements  or  hereditaments,  to  the  use,  con- 
*'  fidence  or  trust  of  any  such  person  or  per- 
"  sons,  or  of  any  body  politic,  be  from  hence- 
"  forth  clearly  deemed  and  adjudged  to  be  in 
**  him  or  them  that  have  or  hereafter  shall  have 
''  such  use,  confidence  or  trust,  after  such 
'^  quality,  manner,  form,  and  condition,  as  they 
^*  had  before,  in  or  to  the  use,  confidence  or 
*'  trust  that  was  in  them. 
(133.)  2.  '^  And  be  it  further  enacted,  by  the 


*  In  lawful  Seidn^  Estate  attd  Possessian,]  (131.)  By 
(61.)  force  of  these  words,  and  those  which  follow  to  the  same 
effect  in  this  section,  the  difference  between  an  immediate 
Interesse  Termini  and  an  Estate  for  years  is  abolished, 
wherever  such  an  estate  is  created  by  way  of  Use;  for 
the  interest  is  made  an  estate  by  the  Statute,  without  the 
pre-requisite  of  an  actual  entry.  Lutxmch  v.  Mittmh  Cro. 
Jac.  604. 
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"  authority  aforesaid,*  That  where  divers  and 
<<  many  persons  be  or  hereafter  shall  happen  to  be 
^'  jointly  seised  of  and  in  any  lands,  tenements, 
^'  rents,  reversions,  remainders,  or  other  here* 
"  ditaments,  to  the  use,  confidence  or  trust  of  any 
"  of  them  that  be  so  jointly  seised,  that  in  every 
'^  such  case  that  those  person  or  persons  which 
''  have  or  hereafter  shall  have  any  such  use,  con- 
'*  fidence  or  trust  in  any  such  lands,  tenements, 
'^  rents,  reversions,  remainders  or  hereditaments, 
*^  shall  from  henceforth  have  and  be  deemed 
'^  and  adjudged  to  have  only  to  him  or  them  that 
"  have  or  hereafter  shall  have  any  such  use,  con- 
'^  fidence  or  trust,  such  estate,  possession  and 
''  seisin  of  and  in  the  same  lands,  tenements, 
'^  rents,  reversions,  remainders,  and  other  here- 
^^  ditaments,  in  like  nature,  manner,  form,  con- 
^'  dition  and  course,  as  he  or  they  had  before  in 
^^  the  use,  confidence  or  trust  of  the  same  lands, 
'^  tenementsor hereditaments;  (134.) t  Saving 

*  That  where  divers^  S^c.^  (133.  n.)  It  may  be  doubted 
idiether  the  case  here  stated  was  not  fully  proTided  for  by 
the  words  of  the  first  section.  The  doctrine  that  each 
joint-tenant  is  seised  of  the  whole  land  must  have  sug-  (36. ».) 
gested  the  caution  of  this  separate  clause^  in  which  it  is 
enacted,  not  only  that  the  joint-tenant  who  enjoys  the  use 
shall  have  the  estate,  (which  it  might  be  said  he  had 
already,)  but  that  he  shall  have  it  wdy  to  him.  Lord 
Bacon  says  the  clause  is  rather  an  explanation  than  an 
addition.     Tracts,  340. 

f  Saving  and  reserving.']  ( 1 34.  n.)  It  seems  to  have  been 
by  some  mistake  of  titmscribers  that  the  third  section  was 
not  made  to  commence  here.  Both  savings  certainly  apply 
equaUy  to  all  that  has  gone  before. 
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**  and  reserving  to  all  and  singular  persons  and 
'^  bodies  politic,  their  heirs  and  successors,  other 
<<  than  those  person  or  persons  which  be  seised, 
'^  or  hereafter  shall  be  seised,  of  any  lands,  tene- 
"  ments  or  hereditaments,  to  any  nse,  confideace 
"  or  trust,  all  such  right,  title,  entry,  interest, 
^*  possession^  rents  and  action,  as  they  or  any 
^  of  them  had  or  might  have  had  before  the 
^  making  of  this  Act. 

(i  35.)  3*  "  And  also  saving  to  all  and  singa. 
**  hir  those  persons,  and  to  their  heirs,  which  be 
'*  or  hereafter  shall  be  seised  to  any  use,  aH  such 
**  former  right,  title,  entry,  interest,  possession, 
^'  rents,  customs,  services  and  action,  as  diey  or 
^<  any  of  them  might  have  had  to  his  or  their 
**  own  proper  use,  in  or  to  any  manors,  lands, 
"  tenements,   rents  or  hereditaments,  whereof 
<«  they  be  or  hereafter  shall  be  seised  to  any 
^*  other  use,  as  if  this  present  Act  had  never 
^*  been  had  nor  made ;  any  thing  contained  in 
*'  this  Act  to  the  contrary  notwithstanding." 
(116,  117,        (136')  F^tt^  w^hat  has  been  said,  and  firom 
1 18,  1 19.)    the  tenour  of  this  Statute,  it  will  easily  occur  to 
the  reader,  that  a  Bargain  and  Sale  for  pecu- 
niary Consideration,  and  a  Covenant  to  stand 
s^ed  to  the  use  of  a  wife  or  relation,  are  afc 
this  day  perfect  Conveyances  of  Lands  or  Tene* 
ments ;  for  the  Deed  or  Agreement  gives  tiie 
Use,    and   the    Statute  immediately  adds  the 
Legal    Estate.    (137O  In   the  same  manner^ 
when  any  of  the  old  Comnnm  Law  Assurances, 
by  which  the  seisin  is  transferred,  as  a  Feoff* 
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menti  Grant,  Lease  and  Rdease,  Fine  or 
Recovery,  is  accompanied  with  a  declaration 
of  Uses,  the  Legal  Estate  follows  that  declara- 
tion ;  (138.)  And  if  there  be  no  such  dechura-  (126.) 
tion,  and  no  Consideration  for  the  Conveyance, 
as  the  Use  would  before  the  Statute  have 
resulted  to  the  conveying  party,  so  now  will 
the  Legal  Estate  immediately  return  to  him* 

(139.)  It  was  a  favourite  object  of  the  Com-  (22.) 
mon  Law,  as  before  observed,  that  property  in 
Land,  and  therefore  that  every  transfer  of  it, 
should  be  open  and  notorious ;  and  the  secret 
nature  of  Uses  occurs  in  the  Preamble  to  die 
Statute,  as  one  of  the  principal  inducements  to 
their  abolition.  Yet  the  effect  of  that  Statute 
was,  that  such  property  might  be  legally  and 
entirely  transferred  by  a  secret  transaction, 
without  any  formality  of  giving  or  taking  pos« 
session,  and  even  without  the  evidence  of  any 
lasting  document.  To  remedy  this  oversight 
it  was  enacted  in  the  same  session,  by  Statute 
27  H.  8,  c.  16, 

''  That  no  manors,  lands,  tenements,  or  other 
<<  hereditaments,  shall  pass,  alter  or  change 
*'  from  one  to  another,  whereby  any  Estate  of 
"  Inheritance  or  Freehold  shall  be  made  or  take 
"^  effect  in  any  person  or  persons,  or  any  Use 
^*  diereof  to  be  made,  by  reason  only  of  any  Bar- 
^  gain  and  Sale  thereof,  except  the  same  Bargain 
'^  and  Sale  be  made  by  writing  indented,  sealed, 
^^  and  enrolled  in  one  of  the  King's  Courts  of 
"  Reooard:  at  Westminster,  or  else  within  the 


44  OF  ESTATES  IN  FEE  SIMPLE. 

^^  same  county  or  counties  where  the  same 
'^  manors,  lands  or  tenements  so  bargained 
*'  and  sold,  lie  or  be,  before  the  Custos  Rotulo- 
^^  rum,  and  two  Justices  of  the  peace^  and  the 
^'  clerk  of  the  peace  of  the  same  county  or 
^^  counties^  or  two  of  them  at  the  least,  whereof 
**  die  clerk  of  the  peace  to  be  one ;  and  the 
^^  same  enrolment  to  be  had  and  made  within 
**  six  months  next  after  the  date  of  the  same 
"  writings  indented." 

The  Act  contains  an  exception  of  Lands,  && 
lying  within  cities,  boroughs,  or  towns-corpo- 
rate, where  any  officers  have  authority,  or  have 
lawfully  used  to  enrol  any  evidences,  deeds,  &c. 
(140.)  It  seems  to  have  been  always  taken 
for  granted  that  the  Writing  required  by  this 
Statute  must  be  a  Deed ;  that  is,  that  it  must  be 
solemnly  delivered,   as  well  as  sealed.     And 

Co.Litt229.a.  this  is,  pcrhaps,  implied  in  the  requisition  that 
the  Writing  be  indented ;  the  indented  edge  of 
the  paper  or  parchment  being  the  symbol  of  a 
duplicate  in  the  custody  of  another  contracting 
party*. 

sSttid.Ui.54.       (M^O  T^^^  Enrolment  is  a  copy  of  the  Deed 

*  (140.  91.)  Where,  (as  is  most  frequently  the  case,) 
there  are  mutual  stipulations  in  a  Deed,  and  it  is  intended 
that  all  parties  should  be  equally  bound  by  the  Instrument, 
as  &r  as  its  terms  extend  to  them,  the  Deed  is  always 
indented;  and  it  is  most  properly  expressed  in  the  begin- 
ning to  be  made  between  those  parties,  who  afterwards  de- 
clare their  intention  by  verbs  in  the  third  person.  Such  a 
Deed  is  called  an  Indenture.    Co.  Litt  47.  b. ;  litt.  371. 


OF    ESTATES    IN    FEE    SIMPLE.  45 

upon  parchment  preserved  among  the  records 
of  the  Court ;  and  as  this  is  required  to  be  made 
within  six  months,  without  saying  Calendar 
Months,  the  Law  is  understood  to  mean  what 
are  called  Lunar  Months,  consisting  each  of 
twenty-eight  days.  (142.)  There  have  been 
some  conflicting  Decisions  upon  the  question 
in  whom  the  estate  is  vested  in  the  interval 
between  the  execution  of  the  Deed  and  its 
enrolment :  but  it  seems  now  to  be'  agreed,  that  1  Piett  Codt* 
an  enrolment  made  at  any  time  within  the  six 
months  has. the  same  effect  as  if  it  were  imme- 
diate. (143.)  The  Deed  may  be  enrolled,  upon  Taylor  v.  jooet, 
proof  of  its  due  execution,  without  the  concur- 
rence of  the  Bargainor. 

(144.)  The  efficacy  of  a  Bargain  and  Sale  Bac.Tr.  150. 
appears  never  to    have  depended    upon  the 
amount  of  the  valuable  Consideration;  and  it  is  Sbep.Toocb. 
now  unnecessary  to  prove  an  actual  payment, 
if  the  Consideration  be  expressed  in  the  Deed. 

(145.)  The  only  essential  difference  between 
a  Covenant  to  stand  seised  to  Uses,  and  a  Bargain 
and  Sale,  setting  aside  the  external  formalities 
required  to  the  validity  of  the  latter,  consists  in 
the  nature  of  the  Consideration ;  and  hence  the  (1 17.) 
same  deed  may  operate  for  the  benefit  of  dif- 
ferent parties,  both  as  one  and  the  other ;  as, 
if  ^^  w^.  covenants  that,  in  consideration  that  B.  ^  Co.  154.  b. 
'*  is  his  son,  he  shall  have  the  land  for  life, 
"  and  after  his  death,  in  consideration  that  C 
**  hath  given  him  100/.,  that  he  shall  have 
"  it    in  fee."      (146.)  The    enrolment   gives 
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such  solemnitj  to  a  Bargain  and  Sale  that  it  is 
iLeon.184.      said  to  be  an  Estoppel;  but  this  is  not  to  be 

understood  in  the   same  sense  in  wbidi  an 

(83.)       operation  by  Estoppel  is  attributed  to  a  Fine  at 

'  FeoflBodent,  so  as  to  affect  property  afterwards 

acquired,  but  merely  that  the  validity  of  the 

Deed  cannot  be  denied*. 

(148.)  Some  time  after  the  passing  of  the 
Statute  of  Enrolments,  a  loop-hole  was  dis- 
covered through  which  its  object  might  be 
entirely  evaded.  For,  as  it  seems  to  be  confined 
in  its  terms,  (though,  it  must  be  confessed, 
rather  ambiguously,)  to  cases  where  an  Estate 
s  Co.  36.  a.      of  Inheritance  or  Freehold,  or  the  \J%t  thereof^ 

Barker  0.  Keat,   ^  ,  ^        .  ,       i 

s  Mod.  249.      was  to  be  made  or  take  effect  by  reason  omy  of 

a  Bargain  and  Sale,  it  was  concluded,  that  if 
a  Bargain  and  Sale  were  first  made  for  an  estate 
less  than  Freehold  (as  for  one  year,)  and  then 

(44.  51,  52.  the  Inheritance  or  Freehold  were  superadded 
62.)  by  a  separate  Deed  of  Release,  Ae  transaction 
could  not  be  affected  by  the  Statute  ;  and  that 
such  Release  to  the  Bargainee  would  be  valid 
without  his  entry  upon  the  lands,  was  a  con- 
(131.)  sequence  of  the  strong  words  in  the  Statute  of 
Uses,  which  convert  all  vested  Uses  at  once 


*  (147.)  In  another  sense  still,  a  Deed  of  Acquittance 
(or  Release)  k  said  to  be  an  Estoppel,  Co.  Litt  352.  a; 
which  can  only  mean  that  the  Deed,  if  valid,  is  a  final  bar 
to  all  existing  daims,  and  all  possibilitiea  arising  boat 
previous  contract,  of  which  it  imports  a  rehnquishment ; 
(47.)  for  it  certainly  cannot  affect  rights  of  which  the  foundation 
is  laid  afterwards.    Litt.  s.  446. 
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into  estates.  (149.)  This  is  the  origin  of  the 
Assurance  by  Lease  and  Release,  in  the  &nn 
in  which  it  is  now  conunonly  used  for  the  Con- 
veyance of  Land ;  an  Assurance  which  unites 
in  itself  many  advantages.  It  is  preferable  to 
a  Bargain  and  Sale,  and  to  a  covenant  to  stand 
seised  to  Uses,  because  it  affects  a  transfer  of 
the  Legal  Estate  under  the  rules  of  the  Ccmimon 
Law,  and  therefore  the  declaration  of  Uses  upon 
it  needs  not  to  be  confined  to  persons  fixxn  (124.) 
whom  a  consideration  moves.  It  is  also  pre- 
ferable to  a  Bargain  and  Sale,  and  still  more  to  (143. 20.) 
a  Feoffment,  because  no  additional  ceremony  is 
necessary  to  its  operation,  but  the  transfer  of 
property  in  land  may  be  effected  by  it  in  any 
part  of  the  world,  as  instantaneously  as  the  pay- 
ment of  money.  And  where  the  subject  of  Con- 
veyance is  Land  in  Reversion  or  Remainder,  it  (4o.) 
is  also  preferable  to  a  mere  Deed  of  Grant,  as 
it  makes  it  unnecessary  for  the  Grantee,  if  his 
Title  be  called  in  question,  to  prove  that  there 
was  a  Particular  Estate  in  existence  at  the  time 
of  the  Grant 

(150.)  It  is  not  to  be  supposed  that  so  ex- 
tensive ail  alteration  of  the  Law,  as  was  effected 
by  the  Statute  of  Uses,  could  pass  off  without 
raising  much  doubt  and  litigation.  Lord  Bacon,  Tncti,  t99. 
writing  late  in  the  reign  of  Queen  Elizabeth, 
calls  it  '^  a  Law  whereupon  the  Inheritances  of 
^'  this  realm  are  tossed  at  this  day  like  a  ship 
'^  upon  the  sea,  in  such  sort  that  it  is  hard  to  say 
^^  which  bark  will  sink,  and  which  will  get  to 
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'^  the  haven ;  that  is  to  say,  what  Assurances 

"  will  stand  good,  and  what  will  not" 

Tyners  Case,        ( i  5 1  •)  It  was  early  decided,  that  a  Bargain 

^^'     '  *'     and  Sale  to  B.,  to  the  use  of  C,  carried  the 

(116.  lis.)    Legal  Estate  to  B. ;  for  it  was  the  nature  of  the 

Assurance  to  give  the  Use  in  the  first  instance 

to  B. ;  and  "  a  Use  could  not  be  engendered  of 

See  Bfoore,  ss.  «  a  Usc ;"  meaning,  as  it  seems,  that  any  fur- 

1  Sand.'us.t28.  ther  cxpressiou,  purporting  to  give  the  Use  im- 

CoD/.io%nd    mediately  to  another,  was  a  mere  contradiction, 

^wne,aR.     ^°^  therefore  to  be  rejected.      In  the  same 

327. «.  manner,  upon  a  Feoffment,  &c.  to  A.y  to  the 

use  of  £.,  in  trust  for  C,  or  to  and  to  the  use 

D^^'pLi^!  ^^^-^  ^°  ^™®*  ^^^  ^-^  ^^  ^^*  ^sizX^  was  held 
ham,6B.&c.  to  bc  vcstcd  in  B.    (152.)  It  is  most  probable 

that  if  a  similar  case  had  arisen  before  the 

Statute,  the  Court  of  Chancery  would  also  have 

adjudged  the  Use  to  B. ;  but  now  the  intention 

was  plain  that  C.  should  have  the  beneficial 

interest ;  that  Court  therefore  determined  that 

B.  was  a  trustee  for  C,  and  thus  recovered  its 

old  jurisdiction ;  for  the  Courts  of  Law  could 

not  pursue  the  matter  farther  without  contxa* 

dieting  their  former  decisions. 

(153.)  From  these  decisions  has  arisen    a 

maxim,  that  there  cannot  be  a  Use  upon  a  Use ; 

but  this  is  not  to  be  understood  as  if  the  Use 

might  not  be  made  to  shift  from  one  person  to 

(122.)      another,  as  well  since  the  Statute  as  before. 

(154.)   Doubts  however  have  arisen  on  other 

grounds,  as  to  the  validity  of  a  Shifting  Use  in 

1  Sand.  Utji55.  a  particular  case,  where  it  is  contended  that  the 
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Statute  cannot  apply.     Thus,  if  land  be  given 
by  one  of  the  old  modes  of  conveyance  to  A. 
and  his  heirs,  to  the  use  of  /i.  and  his  heirs,  it 
is  said  that  ji.  is  in  by  the  Common  Law ;  he 
takes  the  Estate  in  the  same   manner   as  he 
would  have  done  before  Uses  M^ere  invented. 
If  then  in  the  same  conveyance  there  be  a  pro- 
vko,  that  on  the  marriage  of  B.  the  land  shall 
go  over  to  the  use  of  him  and  his  heirs,  it  is 
denied  that  B.  can   thence    derive  any  legal 
advantage;  for  by  the  Common  Law,  such  a  Co.Liu.«3r.a. 
proviso  to  shift  the  estate  from  one  person  to 
another  would  be  void.     (155.)  On  the  other 
side,  allowing,  in  their  fullest  extent,  the  propo- 
sitions, that  /4.  is  in  by  the  Common  Law,  and 
that  by  the  Common  Law  such  a  Proviso  would 
he  void,  it  may  yet  be  said,  in  the  first  place, 
that  after  the  invention  of  Uses,  and  before  the 
Statute  27  H.  8,  such  an  arrangement  would 
have  been  effectual  in  Equity.     It  would  have 
been  unimportant  whether  A.  and  his  heirs,  or 
any  other  person,  were  allowed   to  enjoy  the 
profits  of  the  land  until  the  marriage ;  the  trust 
for  B.  would   clearly  arise  upon  that  event. 
Then  it  is  to  be  considered,  that  the  Statute 
gives  every  person  such  estate  in  the  land  as 
he  has  by  other  means  in  the  Use ;  and  that  it 
IS  not  necessary  that  the  operation  of  the  Statute 
&ouId  immediately  follow  the  execution  of  the 
instrument  by  which  the  use  is  created  ;  as  ap-  isand.u«.i38 
pears  clearly  from  the  allowed  effect  of  a  Cove-  "' 
nant  to  stand  seised  to  uses  upon  the  happening 
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of  a  future  event,  where,  in  the  mean  time,  the 
Covenantor's  estate  remains  unaltered.  And 
this  view  of  the  question  is  supported  by  many 
authorities*. 

*  (155.11.)  In  Co.  Litt.  348.  a.,  a  Case  is  mentioned^ 
where  a  Feofiment  in  fee  is  made  to  the  use  of  thejeofie 
and  his  heirSy  until  the  Feofibr  pay  100^  to  him  or  hi8 
heirs ;  and  it  appears  that  if  the  Feofibr  pay  the  100/.  the 
estate  is  divested,  and  returns  to  him  without  any  further 
ceremony.    The  same  Case  is  in  Dyer,  398.  b.,  with  this 
addition  in  stating  the  uses  declared  by  the  Deed  of 
Feoffinent,  **  that  upon  payment  the  feoffee  and  his  hein 
'*  should  stand  seised  to  the  use  of  the  feoffor  and  o£  his 
**  heirs,  and  that  then  it  should  be  lawful  for  the  feoffor  to 
"  re-enter,"  &c.    (Here  indeed  the  last  expression  may 
be  thought  to  indicate  rather  a  Condition  at  Common 
Law  than  a  Shifting  Use ;  but  in  both  Books  the  case 
seems  to  be  distinguished  from  that  of  a  Condition.    And 
whether  there  is  any  third  description  of  Limitations  to 
which  it  may  by  any  possibility  be  referred  is  a^  leait 
exceedingly  doubtful;  on  which  point  see  1   Sand.  USi 
^99-)    1^6  Case  o£  Benicombe  t.  Parher,  (1  Leon.  25,  or 
Feame,  C.  R.  374,)  is  to  the  same  effect.    The  Case  of 
Boyddl  V.  WaUhaU^  (Moore,  723,)  arose  upon  a  Feoffment 
made  before  the  Statute,  from  A.  to  B,  and  C.  in  fee,  with 
an  agreement,  <<  that  immediately  after  they,  their  hein 
**  and  assigns,  had  occupied  and  taken  the  profits  of  the 
'^  land  during  the  term  of  one  hundred  and  one  yearsf 
''  without  interruption  by  A,  his  heirs  or  assigns,  or  any 
**  other  in  their  name  or  title,  then  it  should  be  lawfiil 
**  for  A.  his  heirs  and  assigns,  into  all  the  lands  to  re-enter, 
<<  &c.  notwithstanding  the  feoffinent.*'    And  the  feoffees 
and  their  assigns  having  enjoyed  the  land  during  the  teUDi 
the  question  was  whether  the  feoffors  heir  might  re-enter: 
and  the    two  Chief  Justices,  Wray  and   Anderson,  (to 
whom  the  Case  was  referred  by  the  Court  of  Wards,) 
^  upon  argument,  agreed  that  the  heir  might  enter.    And 
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(156.)  The  conclusion  then,  it  is  conceived, 

*^^*"^^^"^'^^^^^-^~  ■  -     ■  II  — n  ■  ■         Ml ^  ■ , 

''they  deUrered  their  reasons;   viz*  Becaase  it  appeera 

"ita^ihe  intent  of  the  liverj  was  that  the  Feoffor  afaould 

"Inve  the  land  again  aft^  the  ene  hundred  years  quiet 

"poMBssion  of  the  feoffees ;  which  intent  is  the  Use  of 

^  the  Feofiment,  and  that  use  arises  out  of  the  posseasion 

''of  the  feoffees  immediately  that  the  land  has  heen  en- 

''joyed  one  hundred  years ;  (see  Feamey  C  R.  367 ;)  and 

"for  this,  and  by  the  Statute  of  37  H.  8^  the  heir  of  the 

'^Feoftr  may  enter;"  and  it  was  decreed  accordingly* 

Xbe  Csse  of  SmUk  y*  Warren^  (Cro.  £1. 688,)  was  thus:  A. 

being  Tenant  for  life,  conveyed  his  estate  to  and  to  the 

use  of  jB.  (the  reversionei)  and  his  heirs,  upon  condition 

tiutt  he  shouM  pay  to  A.  during  hit  life  4^  per  annumt 

aid  in  de&ult  of  payment  that  the  land  should  be  to  the 

m  of  i(.  finr  his  life*    The  Court  appears  to  have  const* 

dered  the  last  limitation  as  a  Springing  Use;   though 

*^  Glanville  conceivedy  that  being  limited  to  the  Conusor 

^  himself,  it  was  a  Condition  unto  him ;  but  if  it  had  been 

<^  to  a  ttrsnger  to  have  arisen  upon  such  a  conditioB«  the 

**  aefrperfiMtnaaoe  thereof  bad  been  a  Springing  Use 

**  mto  him."    For  this  he  cited  BraoAridgei  Cwe,  where 

a  Feofiment  was  made  to  the  use  of  the  Feoffi&es  and  their 

heirsy  on  condition  that  they  paid  a  large  sum  to  the 

Feoffor  within  fifteen  days,  and  in  default  oi  payment  to 

the  use  Off  the  Feoffor  for  life,  with  remamder  to  Thomas 

Bncdmdge,  iuB  second  son,  in  tail;  and  the  money  waa 

Qot  paid:  this  Case  came  before  the  Court  more  than 

once.     In  Bracebridge  v.  Cookcy  (Plowd.  490,)  the  title  of 

Thomas  Bracebridge  seems  to  have  been  allowed,  though 

h  did  not  come  directly  in  question ;  but  in  HarwM  v, 

Imcat^  (Moore^  ^g,)  a  descision  was  given  in  Ua  favour.  An 

afBaliy  satisfactory  resolution  upon  the  point  is  to  be  found 

in  1  Ventr.  194,  where  it  is  reported  that ''  Hale  said,  my 

^  Lord  Co.  made  a  Feoffment  (provided  that  he  might  dis^ 

" poae  by  his  Will)  to  theusec^tbeFeoQoe.andhis  beirs; 

*^  and  rasolved  in  that  Case  he  mi^t  declare  Ihe  Use  by 

''  his  Will,  whioh  should  arise  out  of  the  Feo9i]iient  i-  w^ 
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must  be,  that  the  objection  cannot  be  sup- 
ported ;  and  therefore,  with  regard  to  the  va- 
lidity of  a  Springing  Use,  it  seems  unnecessary 
to  ascertain  whether  a  conveyance  operates  in 
the  first  instance  entirely  by  the  Common  Law, 
or  derives  part  of  its  effect  from  the  Statute. 
But  this  question  may  occasionally  be  of  im- 
portance for  other  purposes,  and  therefore  it 
shall  here  be  briefly  considered.  (157O  ^^  ^^ 
first  place  then  .it  seems  clear  that  (the  Statute 
(128.)  expressly  requiring,  as  the  condition  of  its 
operation,  that  one  person  should  be  seised  to 
the  use  of  another)  wherever  the  use  is  g^ven 
in  fee  simple  to  the  feoffee  with  a  future  or 
shifting  use  to  some  other  person,  there,  as 
until  the  event  upon  which  the  use  is  to  shid 
the  feoffee  is  not  seised  to  any  use  but  his  own, 
he  is  in  by  the  Common  Law.  And  this  agrees 
with  the  rule  laid  down  by  Lord  Bacon,  **  That 
Tracts,  35«»      "  whcrc  the  party  seised  to  the  use  and  the 

'^  cestui  que  use  is  one  person,  he  never  taketh 
*'  by  the  Statute,  except  there  be  a  direct  im* 
**  possibility  or  impertinency  for  the  use  to  take 
"  effect  by  the  Common  Law."  (158.)  But 
I  conceive  that,  notwithstanding  some  asser- 
tions of  the  same  Author  relative  to  particular 
cases,  it  may  safely  be  laid  down  as  a  further 
general  rule,  that  wherever  any  use,  however 
partial,  is  given  to  another  person,  immediately 

thiB  b  confirmed  by  the  recent  decision  of  two  Judge 
In  the  umilar  Case  of  Moreton  v.  Lee$^  mentioned  bj 
Mr.  Sugden  in  his  TreatisjB  on  Powera,  p.  133. 
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or  in  remainder,  and  the  manifest  intention  of 
the  parties  at  the  same  time  requires  that  all  the 
uses  declared  should  be  made  to  take  effect  as 
estates  by  one  and  the  same  act,  there  the  im- 
possibility, or  at  least  the  impertinency  men- 
tioned by  Lord  Bacon,  exists ;  and  therefore 
all  the  parties  are  in  alike  by  the  Statute. 
(159.)  There  are  two  general  cases  in  which 
this  manifest  intention  of  the  parties  appears. 
First,  where  the  words  of  the  Instrument  are  (35.) 
proper  to  create  a  Joint-tenancy  ;  as,  if  A.  be  Samroes's  Cue, 
enfeoffed  to  the  use  of  himself  and  J5.,  here,  by 
a  literal  construction  of  the  Statute,  B.  would 
take  his  share  of  the  estate  by  Act  of  Parlia- 
ment, leaving  A.  to  take  his  immediately  by  the 
Feoffment ;  but  then  they  would,  contrary  to 
the  intention,  be  Tenants  in  Common  instead 
of  Joint-tenants,  because  identity  of  Title  is 
essential  to  Joint-tenancy  ;  and  therefore  it  has 
been  decided  that  they  are  both  in  by  the 
Statute.  (160.)  Secondly,  wherever  uses  are  (29.) 
limited  in  *  succession  in  the  usual  manner  in 

*  (160. ».)  There  is  indeed  a  passage  in  Co.  litt.  as.  b. 
which  seems  at  first  sight  to  exempt  such  cases  ftom  the 
rule.  **  If  a  man  (says  Lord  Coke)  make  a  feoffiooent  b 
^  fee,  to  the  use  of  himself  in  tail,  and  after  to  the  use 
^  of  the  feofiee  in  fee,  the  feoffee  hath  no  reversion,  but 
^in  nature  of  a  remainder,  albeit  the  feoffor  have  the 
'^  estate  tail  executed  in  him  by  (he  Statute,  and  the 
**  feoffee  is  in  by  the  Common  Law,  ^^ch  is  worthy  of 
''observation.'*  This  has  been  taken  for  an  assertion 
that  the  Feoffee  is  vUimatdy  in  by  the  Common  Law  (see 
5  Bac.  Ab.  738) ;  but  it  may  bear  a  very  different  meaning. 

E3  i 
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which  Remainders  depending  on  Paiticelaf 
Estates  are  created  at  Common  Law,  (as  if  t 
FeoflPmetit  be  made  to  A.  and  his  heirs,  to  the 
use  of  A.  for  his  life,  and  after  bis  decease  to 
the  use  of  R),  the  same  reason  seems  appli^ 
cable  ;  for  it  is  necessary  to  the  existence  of  a 
Remainder,  that  it  should  be  created  at  the 
saAie  time  and  together  with  the  Particolar 
Co.ijtt.  143.  •  Estate. 

(161.)  In  connexion  with  the  subject  just 

discussed,  it  may  be  worth  while  to  notice  a 

position  of  Lord  Bacon^s,  which  admits  of  much 

tracts,  sst.      doubt     "  If,'*  says  he,  "  I  bargain  and  sell  my 

-■■■       ■   ■-    •<■     ■■     '        ■  ■ ■  ■ '»    ■■ 

The  point  to  which  Lord  Coke  directs  the  reader's  obser* 
nation  i&f  that  though  the  Feoffee  is  in  the  first  instance  in 
by  the  Common  Law,  (as  he  must  be -by  force  of  the 
Livery  made  to  him,)  and  the  Statute  afterwards  comes 
and  takes  out  of  him  a  particular  estate  which  it  gives  to 
die  Fedfor,  yet  the  Feofte  has  not  a  revemon  but  a 
rettiainder.  Now  it  is  certain  that  if  the  same  person  who 
is  here  described  as  Feoffee,  (and  whom  we  may  call  J.) 
had  been  seised  in  fee,  and  had  given  an  estate  tail  to 
J9.  by  Bargwn  and  Sale,  though  diat  estate  tail  would  have 
Ireceived  its  legal  essence  from  a  simflar  qieration  of  the 
Stattttey  yet  A.  wmM  have  had  a  rcffenion  and  not  a 
MttiaiDder.  It  is  thertfbie  necessary  to  account  for  the 
dUbrence:  and  this,  it  is  submitted,  cannot  be  better 
efteted  than  by  the  interpretation,  that  though  A*  is  in 
the  flitt  place  in  of  the  whole  fee  simple  by  the  OomnKm 
Law,  he  Is  imniediateiy  aftenrards  in  of  a  renainder  by 
the  Statute.  And  this  hitcrpretaitidtt  agrees  with  the  hat- 
guagt  of  the  Case  in  Dyer,  36a,  b.  cited  by  Lovd  Coke  is 
the  maigin,  where  the  obfection  suggested  is  not  that  the 
feoffee  <<  is  in  by  the  common  law,"  but  that  <<  Ae  Ae 
*<  simple  first  passed  to  hail*'' 
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land  qfter  seven  years^  the  inheritance  of  the 
Use  only  passeth,  and  there  remains  an  estate 
for  years  by  a  kind  of  substraction  of  the 
*'  inheritance,  &c.  but  merely  at  the  Common 
''  Law."    This  assertion  seems  to  be  pregnant 
with  contradictions.     If  the  Bargainor,  during 
the  seven  years,  is  in  by  the  Common  Law 
(that  is,  by  the  same  means  as  he  was  before 
the  Deed  was  made),  it  is  strange  that  the  nature 
of  his  Estate  should  be  so  entirely  altered ;  that^ 
the  cause  remaining  the  same,  the  effect  should 
be  so  different.      Again,  an  Estate  for  years  (is.  is.ss.) 
being  only  a  chattel  interest,  the  freehold,  which 
cannot  be  in  suspense  or  abeyance,  must  upon 
the  supposition  be  immediately  vested  in  the 
Bargainee ;  and  yet,  by  the  terms  of  the  convey- 
ance, its  operation  is  suspended  for  seven  years. 
Moreover,  if  the  Bargainor  die  during  the  seven 
years,  his  Estate,  being  by  the  supposition  a 
chattel  interest,  will  go  to  his  executor ;  but  if 
the  case  had  happened  before  the  Statute,  it  is 
plain  that  the  old  estate  must  have  descended  to 
his  heir ;  and  there  was  nothing  in  the  transac- 
tion which  could  make  the  heir  a  trustee  for  the 
executor :  so  that,  if  Lord  Bacon's  doctrine  be 
true,  a  legal  estate  is  given,  through  the  ope- 
ration of  the  Statute,  to  a  person  who  before  the 
Statute  would  have  had  no  interest  in  the  Use. 
It  seems  best,  therefore,  to  consider  the  Bar* 
gainor  in  the  same  light  as  if  he  had  deferred 
the  operation  of  his  deed  until  the  happening  of 
an  uncertain  event ;  that  is,  to  consider  him  as 

E  4 
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seised  of  his  old  estate  in  fee  until  the  springiag 

use  shall  arise.     And  this  appears  to  have  been 

the  construetion  adopted  in  the  similar  case  of 

(1 55.  n.)     Boydell  v,  fValihall  before  mentioned,  and  has 

Feame,  390;     scveral  Other  authorities  in  its  favour. 

«^*"w«iU.      (*62.)  The  most  perplexing  question  which 

f"-7*^''  *t  J       has  arisen  on  the  Statute  of  Uses  occurs  iu  al- 

1  Ventr.  379. 

most  every  case  of  a  contingent  or  shifting  use. 
If  land  be  given  to  A.  and  his  heirs,  to  the  use 
of  B.  and  his  heirs,  until  the  marriage  of  C,  and 
then  to  the  use  of  C  and  his  heirs ;  here  B* 
immediately  becomes  tenant  in  fee  by  force  of 
the  Statute ;  and  to  give  him  this  estate  the 
whole  seisin  of  A.  is  exhausted  :  now  the  mar* 
riage  takes  effect,  and  who  is  sebed  to  the  use 
of  C.  ?     Not  A.J  for  all  the  estate  he  had  in  the 
land  was  taken  out  of  him  ;  and  not  J3.,  for  he 
(i5i,&c.)    took  his  estate  by  way  of  use,  and  therefore 
cannot  stand  seised  to  the  use  of  another.     But 
the  Statute  cannot  operate  unless  some  person 
be  seised  to  the  use  of  C;  and  if  it  do  not  ope- 
rate, the  intention  of  the  parties  is  frustrated ; 
and,  as  what  would  have  been  a  good  equitable 
estate  before  the  Statute  is  not  made  a  legal 
estate  by  the  Statute,  the  intention  of  the  Legis- 
lature is  frustrated  also.     The  dilemma  may  be 
avoided  thus :  By  the  conveyance  A.  is  actually 
seised  in  fee  to  the  use  of  B.  in  fee ;  but  be  has 
also  a  possibility  of  being  seised  to  the  use  of  C. 
The  Statute  takes  all  the  present  seisin  of  A.  out 
of  him,  and  gives  it  to  J5.,  but  it  leaves  the  ul- 
terior possibility  where  it  was.    Now  the  nature 
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of  this  possibility  was  such  before  the  Statute^ 
that  immediately  upon  the  solemnization  of  the 
marriage,  A.,  having  till  then  been  seised  to  the 
use  of  iJ,,  would,  without  any  further  act,  be- 
come seised  to  the  use  of  C.  And  accordingly, 
since  the  Statute,  the  seisin  is  supposed  to  return 
to  A.  upon  the  happening  of  the  event,  in  order 
that  from  him  it  may  be  transferred  to  C.  The 
capacity  of  A.  to  receive  this  future  seisin  is 
commonly  spoken  of  as  his  *  Scintilla  Juris ;  and 
though  called  in  question  by  some  writers,  there  Sep  Sugd.  Pow. 
are  good  authorities  which  testify  to  its  exist-  i  sand/us. 

110. 175.  «3f. 

♦  (162.  n.)  Perhaps,  if  the  matter  depended  on  strict 

consistency  of  reasoning,  it  ought  to  be  held  that  this 
ScintiUa   Juris  is  vested  in  B*  instead  of  A,    For  A's 
possibility  of  seisin  was  the  consequence  of  his  actual 
seisin ;   and  when  this  was  taken  away,  and  given  to  an- 
other, the  accessary  ought  to  attend  the  principal,  or  the 
efiect  to  follow  the  cause.    Nor  is  the  objection  to  jB.'s 
becoming  seised  to  a  use  satisfactory ;  for  although  that 
estate  into  which  his  own  use  was  converted  by  the  Statute        (128.) 
could  not  be  held  by  him  to  the  use  of  another,  yet  there 
appears  no  reason  why  the  estate  of  ^.  which  was  trans-        (132.) 
ferred  to  him  (J?.)  by  the  same  Statute  might  not  be  so 
heJd ;  and  it  cannot  be  said,  in  reasoning  upon  the  sup- 
posed Scintilla  Jurisf  that  these  two  estates  are  the  same, 
when  the  one  exceeds  the  other  by  the  Scintilla  itself. 
This  indeed  seems  to  have  been  adverted  to  by  the  Legis- 
lature ;  for,  as  Lord  Bacon  observes,  (Tr.  339,)  "  Whereas 
"  before,  when  the  Statute  speaks  of  the  Uses,  it  spake 
^  only  of  Uses  in  possession,  remainder  and  reverter,  but 
"  not  in  title  or  right ;  now,  when  the  Statute  speaks  what 
^  shall  be  taken  from  the  Feoffee,  it  speaks  of  title  and 
**  right ;  so  that  the  Statute  takes  more  from  the  Feoffee 
^  than  it  executes  presently,  in  case  where  there  are  Uses 
^  in  contingence,  which  are  but  titles." 
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ence,  and  (which  is  of  more  importance)  to  its 
destructibility. 

(163.)  As  it  is  the  nature  of  Springing  or 
Shifting  Uses  to  hang  like  a  cloud  over  the 
inheritance,  impairing  its  value  by  the  uncer- 
tainty  of  enjoyment,  the  Courts  have  been  care* 
fill  to  confine  them  within  reasonable  limits  of 
Chap.  4.  time,  of  which  more  shall  be  said  hereafter. 
But  it  may  be  stated  generally  tiiat,  for  the 
most  part,  the  extreme  period  within  which 
such  a  Use  must  take  effect  in  possession,  is 
the  life  of  some  person  in  being  at  the  time  of 
the  conveyance,  and  twenty*one  years  more. 

(164.)  It  remains  here  to  say  something  of 
the  manner  in  which  Uses  are  declared. 

As  the   Use  now  carries  with  it  the  legal 
iSaiid.U5.i«.  estate,  the  word  "heirs"  is  necessary  to  con- 
stitute a  fee  simple ;  and  in  general  the  same 
words  must  be  used  to  ascertain  the  quantity 
(i.  e.  the  extent  and  duration)  of  the  estate,  as 
at  Common  Law.   (165.)  But  in  modifying  the 
rights  of  Companions  in  estate,  this  strictness 
is  a  littie  relaxed.    The  Common  Law  prefer- 
red a  Joint-tenancy  to  a  Tenancy  in  Common, 
because  the  former  afforded  room  for  the  re- 
union of  the  property  by  survivorship,  in  a 
single  individual ;  who  might  more  effectually 
perform    the    duties    incident   to  the  Feudal 
Tenure  of  the  land,  than  several  persons  among 
whom  the  same  burden  was  divided.     On  the 
other  band,    the  system  of  Equity,  attending 
rather  to  general  convenience  than  to  the  privi* 
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l^;es  of  the  Lord,  has  always  been  more  favour- 
able to  a  Tenancy  in  Common,  as  ascertaining 
from  the  first  the  rights  of  the  parties,  and  of  all 
who  may  have  claims  upon  them.    Hence,  in 
a  conveyance  to  the  use  of  two  or  more  persons, 
upon  which  the  Statute  may  operate,  the  words, 
*'  equally  fo   be  divided/'   will   constitute  a  RigdencVau 
Tenancy  in  Common;  though^  if  they  were  isi«d.U5.m! 
in  by  the  Common  Law,  some  more  precise 
expression  would  be  requisite    to   counteract      (37.71.) 
the  general  presumption  in  favour    of  Joint- 
tenancy.    (t66.)  By  the  first  three  sections  of 
the  Statute  of  Frauds,    39  Car.  2»  c.  3,  it  is 
enacted — 

1  sty  '^  That  all  Leases,  £states.  Interests  of 
"  Freehold,  or  Terms  of  Years,  or  any  uncer- 
^^  tain  Interest  of,  in,  to  or  out  of  any  Mesr 
suages.  Manors,  Lands,  Tenements,  or  Here- 
ditaments, made  or  created  by  livery  and  seisin 
^^  only,  or  by  parol,  and  not  put  in  writing,  and 
*'  signed  by  the  parties  so  making  or  creating 
<<  the  same,  or  their  agents  thereunto  lawfully 
^  authorized  by  writing,  shall  have  the  force 
*'  and  effect  of  leases  or  estates  at  will  only, 
<«  and  shall  not,  either  in  law  or  equity,  be 
deemed  or  taken  to  have  any  other  or  greater 
force  or  effect,  any  consideration  for  making 
*^  any  such  parol  leases  or  estates,  or  any  for<^ 
mer  law  or  usage  to  the  contrary  notwith- 
standing* 

2d,  "  Excqyt  nevertheless  all  leases  not  ex* 
ceeding  the  term  of  diree  yean  from  the  mak* 
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"  ing  thereof,  whereupon  the  Rent  reserved  to 


the  Landlord,  during  such  term,  shall  amount 
unto  two  third  parts  at  the  least  of  the  full 
'^  improved  value  of  the  thing  demised. 

•  

(167.)  3d,  ^^  And  moreover,  that  no  Leases, 
"  Estates  or  Interests,  either  of  Freehold,  or 
"  Terms  of  Years,  or  any  uncertain  Interest,  not 
"  being  Copyhold  or  Customary  Interest,  of,  in, 
*^  to  or  out  of  any  Messuages,  Manors,  Lands, 
^^  Tenements  or  Hereditaments,  shall  be  assign* 
•*  ed,  granted  or  surrendered,  unless  it  be  by 
"  Deed  or  Note  in  Writing,  signed  by  the  party  so 
"  assigning,  granting  or  surrendering  the  same, 
*^  or  their  Agents  thereunto  lawfully  authorized 
"  by  writing,  or  by  act  and  operation  of  Law." 
i  Siind.  Us.  99.      (168.)  By  force    of  this  Statute,    the  Use, 

which  carries  with  it  the  Legal  Estate,  must  be 

declared   in  writing,   except  that,  as  between 

(120.)       the  Grantor   and    Grantee   in    any  assurance 

Ld.  Anglesey    which  takcs  cffcct  by  the  Common  Law,  whether 

sSaik.67<K  '   the  Use  shall  result  to  the  former  or  vest  in 

the  latter,  seems  to  depend  on  the  same  cir- 
cumstances as  formerly. 

(169.)  Where  the  Conveyance  is  by  Deed, 
it  is  the  universal  practice  in  the  same  Deed  to 
insert  the  declaration  of  Uses,  or  else  to  refer 
circumstantially  to  another  Instrument  in  which 
it  is  contained,  which  comes  to  the  same  thing. 
But  no  such  modern  additions  can  be  admitted 
into  the  Records  of  the  Court  of  Common  Pleas  ; 
and  therefore  the  Uses  of  a  Fine  or  Recovery 
must  be  declared  by   a   separate  Instrument. 


OP   ESTATES   IN    FEE   SIMPLE.  6l 

(170.)  This  may   be  done    either  before    or  Dowman'^Cate, 
•  after  the  moment  when  the  Fine  or  Recovery  I  p%^'cJar. 
takes  effect,  and  it  should  seem  at  any  time  ??*t?:A^^""*'* 

'  ^  ^  •'lis.  JflO,  ^c. 

dnring  the  lives  of  the  parties;  and  though, 
where  it  is  thus  subsequent  to  the  Assurance  to 
which  it  relates,  it  must  be  considered  as  the 
manifestation  of  a  previous  intention,  and  as 
operating  virtually  from  the  same  time  as  that 
Assurance ;  yet  on  the  common  principle  of  (153.) 
Springing  Uses,  it  may  well  be  made  to  give 
a  vested  Estate  from  its  own  date  only ;  and 
being  once  made,  it  cannot  afterwards  be  set 
aside  or  controlled  by  a  new  declaration  or 
agreement,  for  the  transaction  is  then  complete 
in  all  its  parts.  (171O  But  where  the  Decla- 
ration of  Uses  precedes  the  Fine  or  Recovery 
to  which  it  refers,  it  may  be  annulled  or  varied 
in  the  interval  by  another  instrument,  executed 
with  equal  solemnity  by  all  the  parties  concerned 
in  interest. 

(172.)  By  the  united  operation  of  a  Common 
Law  Assurance  and  a  Declaration  of  Uses,  the 
property  is  as  permanently  fixed  and  settled  as  it 
could  have  been  anciently  by  the  Common  Law 
Assurance  only,  unless  some  of  the  Uses  de- 
clared be  of  the  Springing  or  Shifting  kind. 
But  Uses  of  that  kind  may  be  created  in  either 

*  (170.  ft.)  It  having  been  doubted  whether,  since  the 
Statute  of  Frauds,  a  Declaration  made  subsequently  to  the 
Fine  or  Recovery  could  be  valid,  the  St.  4  Ann.  c.  16,  was 
made,  in  s.  15,  to  remove  that  doubt.     See  1  Sand.  Us« 
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of  two  ways :  the  event  on  which  the  Use  is  to 
arise,  the  extent  and  limits  of  that  use,  and  the 
person  in  whom  it  is  to  vest,  may  be  particu- 
larized in  the  original  Declaration  itself;  or 
some  or  all  of  these  particulars  may  be  expresdy 
left  to  the  future  discretion:,^f  an  individual. 
In  the  last  case  a  Power  of  Rdbxation  and  new 
Appointment  is  said  to  be  reserv^.  or  given. 

(173.)  These  Powers  confer  the  -right  of 
alienation  as  distinguished  £rom  that  of  enjoy* 

Sugd. Poir. tor.  meat;  and  both  the  extent  of  this  right,  and 

the  mode  of  exercising  it,  (whether  by  simple 
writing,  deed  or  other  solemnity,)  are  regulated 
absolutely  by  the  terms  of  the  instnundit  by 
which  the  power  is  created. 

(174.)  But  the  continuance  of  the  Power 
unexercised  is  restrained  by  general  rules  of 
(1 63.)  Law.  These,  so  far  as  they  relate  to  the  bounds 
which  must  be  prescribed  to  the  power  in  its 
original  creation,  shall  be  discussed  hereafter  ; 
while  in  this  place  we  confine  ourselves  to  the 

.^  consideration  of  subsequent  acts  which  the  law 

deems  inconsistent  with  its  continuance. 

19  v.j.f67 ;         (175O  And  first,  to  put  the  simplest  case :  if 

4  T.  R.  ^9. '"'  lands  be  conveyed  to  such  uses  as  ^.  shall  by 

any  writing,  signed  with  bis  hand,  appoint, 
and,  in  default  of  such  appointment,  to  the  use 
of  him  imd  his  heirs;  (by  which  he  becomes 
seised  of  the  fee  simple,  subject  to  be  divested 
by  his  own  appointment ;)  here  if  ^.,  without 
exercising  his  Power  of  Appointment,  convey 
the  Lands  to  another  person  in  fee  simple,  the 
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Power  is  extinct.    (176.)  And  in  like  manner,  Sdgd.P0w.5t. 
if  iie  had  convey>ed  a  partial  interest,  as  for 
years,  for  life,  or  in  tail,  be  could  not  afterwards 
have  defeated  it  by  his  Power;  which,  however, 
be  mieht  still  exerciw^ever  the  Reversion. 

(177.)  It  is  liktvrise  clear,  that  wherever  a 
perscHi  has  a  pai^l  interest  in  the  land,  and 
also  a  Powec  which,  though  extending  beyond, 
yet  in  its  exercise  must  necessarily  affect,  that 
interest*,  by  conveying  away  his  whole  interest 
he  destroys  his  Power.  (178.)  But  it  seems  to  Sogd.Pow.ft8, 
be  a  received  Opinion,  that  if  upon  this  Con-  ^.  ^  ^*"*''  ^*' 
veyance  t  (not  being  by  Feoffinent,  Fine  or 
Recovery)  the  use  result  or  be  declared  to  the 
Grantor,  though  without  any  meiUion  of  the 
Power,  and  there  be  nothing  else  in  the  trans- 
action inconsistent  with  the  existence  of  the 
Power,  it  will  continue  as  a  privilege  annexed 
to  the  old  estate. 

(1 79.)  In  the  cases  just  mentioned  the  Power 
is  said  to  be  Appendant  to  the  estate  of  the 

*  (177. n.)  It  is  difficult  to  reconcile  the  decision  in 
Lang  y.  RanJdn^  (Sugd.  Pow.  App.  fourtli  edition,)  with 
the  rule  here  laid  down:  but  that  Case  seems  to  have 
depended  so  much  more  on  the  peculiar  interpretation 
given  to  the  words  creating  the  Power  than  upon  any 
general  principle  of  law,  that  it  cannot,  it  is  conceived^ 
be  considered  as  establishing  an  exception.  Lord  Mans- 
fidd's  decision  in  Rean  v.  Bcdkdey^  (Dougl.  279,)  that  a 
ecnvejance  by  which  a  merely  equitable  interest  is  re« 
served  does  not  de8t]t>y  the  Power,  has  been  much  dis- 
approved of.    See  Sugd.  Pow.  5^. 

t  See  note  in  next  page. 
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party  to  whom  it  is  given.    And  this  denomina- 
tion is  also  commonly  applied  to  such  a  Power 
as  in  its  exercise  may  possibly,  though  it  will 
1  Sand.  Us.  435;  Hot  ncccssarily,  affect  that  estate.     But  it  seems 
ApV^esT       clear  that  such  a  Power  may  be  apportioned,  so 

that  as  to  the  estate  which  is  aliened,  it  will, 
like  other  Powers  Appendant,  be  extinguished; 
but  as  to  any  other  estate  in  the  same  Tenement 
over  which  the  Power  may  extend,  it  will  come 
under  the  same  consideration  with  the  Powers 
in  Gross  next  mentioned. 
Edwards  V.  (i8o.)  If  thc  same  person  have  an  interest 

410.  '        '    and  also  a  Power  which  in  its  Exercise  cannot 

interfere  with  that  interest,  this  is  called  a 
Power  in  Gross;  and  such  a  person's  Con- 
veyance*, unless  it  be  by  Feoffment,  Fine  or 

*  (180.11.)  It  has  sometimes  been  contended  that  the 
destraction  of  Powers  by  a  Feofiment,  Fuie>  or  Recoyeiyi 
is  a  necessary  consequence  of  the  violent  or  condusire 
operation  of  those  Assurances-  **  Fines  and  Feofiments," 
says  Lord  Hale,  (i  Ventr.  328,)  '<  do  ransack  the  whole 
*^  estate,  and  pass  or  extinguish,  &c.  all  rights,  conditions, 
**  powers,  &c.  belonging  to  the  land,  as  well  as  the  land 
<<  itself."  However,  it  appears  from  the  expressions  of  die 
same  Judge,  as  well  as  from  the  decision  of  the  Court,  in 
Edtoards  v.  Slatery  (Hardr.  417,)  that  the  disturbance  or 
divestment  of  Estates  by  Feofiment,  &c.,  if  it  be  not  the 
act  of  the  owner  of  the  Power,  does  not  destroy  it :  and 
therefore  it  is  not  the  mere  violence  of  the  Assurance 
which  has  that  eflect.  And  as  to  its  eonduthenessy  it  may 
be  observed  that  the  operation  of  every  instrument  most 
(on  rational  principles)  be  grounded  on  a  supposition  of 
the  party's  intention ;  and  though  the  form  of  the  inatru'- 
ment  is  in  general  sufficient  evidence  of  that  intention, 
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Recoyery^  or  sufficiently  express  an  intention  so 
to  do,  will  not  destroy  his  power. 

(181.)  Another  kind  of  Power  in  Gross  is  Sugd.P0w.4r. 
that  which  a  person  who  conveys  away  all  his 
estate  at  the  same  time  expressly  reserves  to 
liimself  over  the  Use ;  and  this  he  may  extin* 
guish  by  Release,  or  Fine,  or  any  act  equally 
conclusive.  O82.)  And  a  Power  given  to  a 
Stranger,  to  be  exercised  for  his  own  benefit, 
seems  to  be  of  the  same  nature. 

(1 83.)  Lastly,  if  by  any  Conveyance  a  Power 
be  given  to  a  person  who  neither  granted  nor 
took  any  interest  in  the  Tenement  by  that  Con- 
veyance, and  this  Power  be  not  exerciseable  by 
him  for  his  own  benefit,  he  cannot  by  any  act 
whatever  extinguish  or  release  it.    This  is  called 

yet  if  a  purpose  be  expressed  which  falls  short  of  that 
which  might  otherwise  be  presumed,  the  enforcement  of 
the  presumptive  in  preference  to  the  declared  intent  is  at 
least  a  strong  measure,  and  such  as  requires  to  be  sanc- 
tioned by  a  positive  law.  But  the  existence  of  such  a  law 
in  this  matter  has  never  been  shown;  while  there  is  a 
general  rule  concerning  Estoppels,  of  an  opposite  import ; 
vig.  that  when  the  truth  appears  on  the  face  of  the  instru- 
ment, no  conclusion  shall  be  made  against  it  (Co.  Litt. 
352.  b.) ;  and  here  the  Deed,  and  the  Fine  or  Recovery, 
are  to  many  purposes  one  instrument.  The  point  appears  (84,  B5.) 
U>  have  received  a  final  decision  in  the  case  of  E.  of  Jersey 
V.  Dean€f  (5  B.  h  A.  569,)  where  the  effect  of  a  Fine 
to  destroy  Powers  was  controlled  by  the  accompanying 
deed.  See  also  Tyrrell  y.  Marshy  3  Bing.  31.  A  Fine, 
when  attended  with  a  proper  Declaration  of  Uses,  has  also 
been  held  to  operate  as  an  Appointment  in  pursuance  of 
the  Power.    See  Sugd.  Pow.  68. 
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a  Power  simply  collateral ;  which  means  that  it 
is  extrinsic,  and  tots^lly  unconnected  with  any 
interest  in  the  land.  (184.)  A  Power  of  alter- 
ing the  distribution  of  property  amongst  die 
persons  already  entitled,  has  by  some  authors 
been  considered  as  of  this  nature.  But  though 
no  direct  or  palpable  benefit  ought  to  accrue  to 
the  party  from  his  exercising  such  a  Power, 
(for  that  would  .be  contrary  to  the  design  of  its 
creation,  which  was  to  enable  him,  as  an  impar^ 
tial  Judges  to  reward  or  punish,  and  would 
therefore  in  Equity  vitiate  the  Appointment,) 
yet  the  authority  and  influence  which  must 
i^ttend  upon  such  a  discretion  may  be  thought 
to  constitute  an  interest  capable  of  being  re- 
Smith  V.  Deatii ;  leased :   and  so  it  has  in  one  instance  been 

Sugd.  Pow.  81.      ,       .  ,     , 

decided. 

(185.)  Sometimes  a  Power  of  Revocation  is 

given,  without  any  express  Power  of  appointing 

Sugd. Pow.       new  Uses;  but  it  seems,  that  if  this  be  done 

upon  the  original  conveyance,  the  latter  Power 
is  implied.  On  the  other  hand,  if  a  mere  Power 
of  Revocation  be  inserted  in  an  Instrument  of 
Appointment,  the  exercise  of  it  can  only  restore 
the  Uses  of  the  original  Settlement 
'**™*£^  (186.)  A  Springing  Use  may,  as  well  as  the 
v%.  141 ;  Doe  immediate  Use,  be  divided  into  Particular  Estate 
]>ougi?47a''     &Qd  Remainder ;  but  then  the  Remainder  is  it* 

self  a  mere  Springing  Use  until  the  time  be  come 
for  the  Particular  Estate  to  vest  in  possession ; 
and  if  the  Particular  Estate  have  failed^  the  ulte- 
rior estate  will  take  effect  in  possession,  accord*. 


490. 
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ing  to  tile  terms  of  its  creation,  as  constituting 
tbe  entire  Springing  Use ;  but  if  the  former  have 
once  become  vested,  the  latter  must  then  stand 
or  fall  as  a  Remainder. 

(187.)  It  has  been  much  doubted  whether 
a  Springipg  Use,  previously  to  its  vesting  in 
posseaeicm  or  remainder,  can  be  so  far  affected 
by  a  Fine,  levied  by  the  ownei*  of  the  fee  for 
the  time  b^ng,  as  to  be  absolutely  barred  unless 
reduced  into  possession  within  five  years  after 
the  Tight  of  possession  shall  accrue.    The  better  Pi^^d.  373.  >.; 

xi       •  •  .  11  ,.  n     1        lTau.6C)7,flcc.j 

autbonties  seem  to  extend  the  operation  of  the  6  Thu.  ^0. 
Statute  of  Fines  to  such  a  case.    The  right  cer-        (89.) 
tainly  originates  in  a  ^'  cause  or  matter  had  and 
'^  made  before  the  Fine  levied."    And  the  argu-        (99.) 
ment^  that  the  estate  is  not  barred  because  it  was 
never  divested,  loses  much  of  its  force,  when  it 
is  considered  that  the  Springing  Use  was  from 
the  beginning  little  else  than  a  right,  or  that 
which  a  divested  estate  becomes. 

Sect.  3. — Of  Legal  Incapacity ;  and  of  some 
other  Statutes  relating  fo  Alienation- 

(188.)  The  Alienation  of  Real  Property  may 
be  prevented  or  frustrated  by  the  incapacity 
of  the  Grantor  to  give,  or  of  the.  Grantee  to 
receive  it ;  or  by  the  refusal  of  the  latter ;  or 
by  a  prohibitory  or  remedial  Statute :  and  the 
power  of  alienation  is  sometimes  also  conferred 
or  enlarged  by  Statute.  Some  information,  on 
all  these  heads,  is  intended  to  be  given  in  th^ 
pr^ent  section. 

F  2 
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Co.  ijit.  t.  b.  (i  89.)  Persons  who  have  committed  Treason 
or  Murder,  if  sentence  of  death  ensues,  (by 
which  they  are  said  to  be  attainted,)  lose  ail 
power  over  their  property  from  the  time  of  the 
criminal  act ;  which,  if  it  be  High  Treason,  gives 
a  right  to  the  King  by  Forfeiture;  (190.)  if 
Petit  Treason  or  other  Murder,  to  the  Lord 
by  Escheat  (191.)  Other  Felonies,  since  the 
Statute  54  Geo.  3,  c.  145,  seem  to  leave  to 
the  Offenders  the  power  of  disposing  of  their 
estates  to  be  enjoyed  after  their  deaths. 

Co.LUt «.  b.         (102.)  If  Lands  or  Tenements  be  purchased 

4«.  b. ;  and  see         ^    ^   /  ,       ^  i  .  .    i 

Liu.irs.         by  an  Alien,  the  Crown  also  acquires  a  right  to 

them ;  which  no  act  of  the  Alien  can  defeat. 

^T  tJao^^     (^93-)  ^^^  every  person  born  out  of  the  King's 

Dominions  is  originally  an  Alien,  unless  his 
Father  be,  at  the  *  time  of  the  birth,  a  natural 
born  subject,  and  neither  attainted  of  Treason, 
nor  liable  to  its  penalties  if  he  should  return 
home,  nor  in .  the  actual  service  of  any  hostile 
Prince  or  State,  (St.  4  G.  2,  c.  21  ;)  or  be  him- 
self the  son,  having  the  three  last  qualifica- 
tions, of  such  a  Father,  (St.  13  G.  3,  c.  21.) 

r^cJ^ti^*'    (194.)  But  an  Alien  may  be  naturalized  by 

Act  of  Parliament,  or  made  a  Denizen  by  the 
King's  Letters  Patent ;  in  either  of  which  cases 
he  becomes  capable  of  holding  and  disposing 
of  Real  Property. 


*  (193.  n.)  Persons  bora  in  the  United  States  of  Ame- 
rica, since  their  separation  from  this  country,  whose 
Fathers  by  that  separation  ceased  to  be  subjects  of  the 
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(195.)  All  acts  of  Idiots  and  Lunatics  are       (in.) 
troid,  except  that  if  by  any  accident  one  of  Cru.  7i.  m ; 
them  should  be  allowed  to  levy  a  Fine,  op  (in 
person,  and  not  by  Attorney,)  to  suffer  a  Re- 
covery, no  evidence  of  his  disability  can  after- 
wards be  admitted,  as  that  would  contradict 
the  Record.     (196.)  And  a  Feoffment  made  by 
a  Lunatic  in  person  must  also  be  excepted,  as  Sagd.roir.4oi. 
being  not  absolutely  void,  nor  even  voidable 
by  himself,   though  his   heir   may   avoid   it« 
(197.)  The  fact  of  Lunacy,  including  the  time 
of  its  commencement,  is  often  ascertained  by 
means  of  a  Commission  from  the  Lord  Chan* 
cellor  for  that  purpose,  in  the  lifetime  of  the 
Lunatic. 

(1 98.)  An  Infant  cannot  make  any  conclusive 
alienation,  unless  by  Fine  or  Recovery;  which,  if 
once  admitted,  (except  in  the  case  of  a  Recovery  Cm.  Fi.  isi; 
suffered  by  Attorney,)  cannot  be  reversed,  with-  C"»-^^^^« 
out  a  personal  examination  of  the  party  by  the 
Court  during  the  continuance  of  his  minority. 
(199.)  The  Feoffment*  of  an  Infant  is  voidable,  ZonchcParwns, 
not  void;  sq  of  a  Lease  by  which  rent  is  re-  see  €0.1*51.5. 
served,  and  perhaps  any  conveyance  which  at  ^  »•  ^*    . 
the  time  is  beneficial  to  the  Infant,  (if  indeed  it  white"«  t.  r. 
be  even  voidable,)  or  which,  if  adult,  he  might  ^^^' 

King,  are  Aliens.    Doe  v.  Acklamy  2  B.  &  C.  779 ;  Do« 
▼.  Mulcaster,  5  B.  &  C.  771. 

*  (199.  n.)  By  the  custom  of  Gavelkind  an  Infant  at 
the  age  of  15  may  make  a  valid  Feoffment  of  Lands  which 
he  h^  by  descent ;  but  it  must  be  by  way  of  Sale.  3  Baci 
Ab.  361. 

>  3 
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be  compelled  to  make;  (200.)  tod  he  may 
Co.  Liu.  89.  a.;  make  an  effectual  presentation  to  an  £cclefiia»' 
•n     •'«•»•»•  ^^g^j  Benefice.     (201.)  But  he  cannot,  in  any 

case,  authorize  a&other  person,  by  the  Deed  of 
3  Burr.  1804.    delegation  which  is  called  a  Letter  of  Attorney, 

to   act  in  his  name:  such  a  Deed  would  be 

absolutely  void. 
4B«^Ab.i38;      (202.)  The  Guardians  of  Infants  have  no 

Hoe  tuHodgKUip 

swus.  129.      power  by  law  to  dispose  of  their  Real  Property, 

unless  it  be  to  make  Leases,  which  may  con- 
tinue in  force  during  their  minori^.  (203.)  But 
the  Committees  of  Lunatics,  (i.  e.  the  persons  to 
(107.)  whose  care  they  and  their  estates  may  ha?e 
been  committed  by  the  Lord  Chancellor,)  «re 
empowered  by  St.  43  Geo.  3,  c.  75,  (extended 

s««  Sngd.        to  Customary  Property  by  St  59  G.  3,  c.  80, 

8.  2,)  to  grant  leases  on  behalf  of  the  Lunatic, 
and  to  raise  money  for  the  payment  of  his  debti 
or  performance  of  his  engagements,  by  sale  or 
mortgage,  as  the  Chancellor  may  direct. 

(204.)  It  sometimes  happens  that  Real  Pro* 
perty  may  be  vested  in  an  Idiot,  Lunatic,  or 
Infant,  in  tmst  for  some  other  person,  or  as  a 
pledge  for  the  repayment  of  money  i^  he  may  in 
short  be  a  Trustee  or  Mortgi^ee;  in  which 
cases  the  person  entitled  to  the  beneficial  in- 
terest, or  to  the  Redemption,  may  be  prejudiced 
by  his  disability  to  convey.  And  therefore  by 
several  Statutes,  and  ultimately  by  St.  6  G.  4, 
c.  74,  (which  has  repealed  all  the  rest,)  it  is 
provided  that,  on  Petition  to  the  Court  of 
Chancery  or  Exchequer,  or  (for  Lands  within 


Vend.  185.0. 


OF    ESTATES    IN    FEE   SIMPLE.  ji 

their  particular  jurisdictions,)  the  Court  of  the 
Dachy  Chamber  of  Lancaster,  the   Court  of 
Exchequer  of  the  County  Palatine  of  Chester, 
the  Courts  of  Chancery  of  the  Counties  Palatine 
of  LAncaster  and  Durhaiti,  and  the  Courts  of 
Great  Sessions  in  Wales,  Infant  Trustees  and 
Mortgagees  may  be  enabled,  by  order  of  the 
Court,  to  make  valid  *  conveyances  ;  and  Upon 
the  like  application  to  the  Lord  Chancellor, 
(or  Lord  Keeper  or  Commissioners  of  the  Great 
Seal,)  the  Committees  of  an  Idiot  or  Lunatic,  or 
some  other  person  to  be  appointed  fot  the  pur* 
pose^  may  convey  in  the  Idiot's  Or  Lunatic's 
tiame.     (205.)  And,  to  avoid  the  repetition  of 
this  Statute,  it  may  here  be  added,  that  wheii 
any  Trustee  or  Mortgagee  is  living  out  of  the 
jurisdiction  of  the  Courts  of  Chancery  and 
Exchequer,  or  it  is  unknown  whether  he  be 
living  or  dead,  or  if  he  refuse  to  make  a  proper 
conveyance,  those  Courts   are  empowered  by 
s.  5,   upon  Petition,  to  appoint  a   person  to 
convey  in  his  name.     And  by  s.  4,  the  like 
.  appointment  may  be  made  by  the  Chancellor, 
&c.  on  behalf  of  an  Idiot  or  Lunatic  who  has. 
not  been  found  such  by  Inquisition. 

(206.)  We  have  already  seen  that  a  married        (66.> 
woman  may  with  her  husband  make  an  effectual 
Assurance  by  Fine  or  Recovery,  and  in  order 


♦  (204.  n.)  These  may  be  by  Fine  or  Recovery,  if  ren- 
dered necessary  by  the  circumstances  independently  of 
Infancy.    Cm.  Fi.  135 ;  M,  Rec.  185. 

F4 
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1  Sand.  Us.  215.  to  this,  she  may  join  with  him  in  the  Declam* 
tion  of  Uses ;  but  all  her  other  Deeds  and  Con- 
tracts, by  which  she  might  be  deprived  of  any 
right,  or  charged  with  any  duty,  '^re  void  by 

Sugd.Pow.  155.  the  Common  Law.     (207.)  Yet  she  is  capable 

of  exercising  a  Power  of  Revocation  or  Amoint- 
ment  of  Uses,  a  privilege  which  seems  liftiave 
been  unwarily  besto(wed  on  her,  through  a  sup- 
posed analogy  to  the  power  which  the  Common 

Co.  Litt.  52.  a.  Law  allowed  her  of  actine  as  the  mere  instru- 

187  b 

ment  or  attorney  of  another  person.  And  by 
Stat.  32  H.  8,  c.  28,  as  we  shall  presently  see, 
her  concurrence  is  required  to  the  Leases  which 
her  husband  is  by  that  Statute  empowered  to 
make. 
(130.)  (208.)  Before  the  Reformation,  though  Mo- 

.  lilt.  347.  a.  jjg^g^j^j  Corporations  were  allowed  to  hold  Real 

Property,  every  Monk  by  himself  was  incapable, 
being  mortuus  sceculOf  or  civilly  dead.  But 
there  seems  now  to  be  no  person  absolutely 
disqualified  by  our  Law  from  purchasing  any 
property  which  is  not  of  an .  official  nature. 
See  Bmi.  Co.  (209.)  Papists,  indeed,  by  Stat.  1 1  and  1 2  W.  3, 
lu  «.      '  '      c.  4,  are  disabled ;  but  by  Stat.  1 8  G.  3,  c.  60, 

Stat,  31  G.  3,  c.  32,  and  Stat.  43  G.  3,  c.  30, 
they  are  enabled  to  qualify  themselves  by  taking 
Co.  Liu.  3.  a.  a  special  Oath  of  Allegiance.  (210.)  It  is  said 
that  the  Parishioners,  or  Inhabitants,  or  Church^ 
wardens,  of  any  place  are  not  capable  to  pur- 
chase lands ;  but  this  is  to  be  referred  to  the 
want  of  a  sufficient  description  of  their  persons, 
and  to  the  apparent  intention  that  they  should 
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take  in  a  corporate  capacity ,  with  which  they  are 

not  invested.    And  now  by- Stat.  9  G.  i,  c.  7,  Woodcock*. 

8.  4,  the  Churchwardens  with  the  Overseers  are  c!  468.' 

enabled  to  purchase  a  Workhouse  for  the  Poor ; 

and  further  powers  are  given  by  Stat.  22  G.  3, 

c-  83,  ^j^sg  G.  3,  c.  12.     (211.)  A  Wife,  by  Co,  litt.  112.  a. 

the  C4Rmon  Law,  cannot  purchase  from  her 

husband ;  but  this  is  only  because  they  do  not 

constitute  two  contracting  parties,  and  under 

the  Statute  of  Uses,  by  the  intervention  of  a 

third  person,  the  objection  is  removed. 

(212.)  But  no  person  can  be  made  to  take  tVenu.ioe, 
an  estate  without  his  consent,  express  or  im- 
plied;  and  therefore  the  purchases  of  Idiots,  Co.LitL2.h. 
Lunatics,   Infants  and  Femes  Covert,  if  dis- 
advantageous, may  be  set  aside.     (213.)  And  NicIowuw. 

•*-  r        rr        ^  k-*J    Wordsworth, 

It  is  common  tor  Irustees,  when  nominated  3Swaiif.s65w 
without  their  consent,  to  renounce  the  estate 
conveyed  to  them,  which  is  done  by  Deed  of 
Disclaimer. 

(2 1 4.)  Some  prohibitory  Statutes,  not  amount- 
ing to  a  total  disqualification,  have  been  framed 
upon  general  principles  of  state  policy.  Thus, 
by  several  old  Statutes,  Alienations  of  Lands  Co.Litt&b. 

.    .  98  b  99.  •• 

and  Tenements  in  Mortmain  (t.  e.  to  religious 
and  other  Corporations,  which  were  supposed 
to  hold  them  in  a  dead  or  unserviceable  hand,) 
were  prohibited  under  pain  of  forfeiture  to  the 
Lord,  the  fruits  of  whose  Feudal  Seignory  (the 
great  hinge  of  Government  in  those  days,) 
were  thus  impaired.  But  by  the  concurrent 
consent  of  the  immediate  and  all  other  subor- 
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dinate  Lords  widi  that  of  the  Lord  Paramount, 
(j.  e.  the  King,)  this  forfeiture  might  be  dis- 
pensed with.     And  now  the  Stat.  7  and  8  W.  3, 
c.  s%  ^^  made  a  licence  from  the  Crown  a 
sufficient  dispensation  in  all  such  cases.  (215.)  At 
a  later  period,  however,  it  was  thought  fit  to 
place  some  further  restraint  upon  donations  of 
teal  property  for  charitable  purposes ;  and  by 
See  1  Bac  Ab.  Stat.  Q  G.  2,  c.  36,  it  was  euacted,  that  all  con- 
113  i  jac  183.   Teyancesy  &c.  for  any  charitable  uses,  (although 
thoni%B.&A.  not  to  corporatious,)  should  be  void   unless 
Wriiht^,  SB.     ^^  made  by  deed  indented,  sealed  and  delivered 
&  A.  710.         a  jj^  ^^  presence  of  two  or  more  credible  wit* 

^^  nesses  twelve  calendar  months  at  least  before 
*^  the  death  of  the  donor  or  grantor,  (including 
<<  the  days  of  the  execution  and  death,)  and 
^  be  enrolled  in  his  Majesty's  High  Gout!  of 
**  Chancery^  within  six  calendar  months  nett 
see3M.&s.    ^^  after  the  execution  thereof;  and  unless  the 

^^  same  be  made  to  take  effect  in  possession  for 
^'  the  charitable  use  intended  immediately  from 
"  the  making  thereof,  and  be  without  any  power 
^'  of  revocation,  reservation,  trlist,  condition, 
*^  limitation,  clause  or  agreement  whatsoever, 
•*  for  the  benefit  of  the  donoir  or  grantor,  or  of 
"  any  person  or  persons  claiming  under  him." 
But  it  is  provided  that  what  relates  to  the  seal- 
ing and  delivering  of  the  Deed,  twelve  Calendar 
Months  before  the  death,  of  the  Grantor,  shafl 
not  extend  to  any  purchase  '^  to  be  made  really 
"  and  bond  fide  for  a  full  and  valuable  c<m^ 
''  sideration,  actually  paid  at  or  before  the 
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-<  leaking  of  such  oonreyance  without  fraud  or 
^'  collusion."  And  the  two  Universities  aod 
their  Colleges,  and  (in  favour  of  the  Scholars 
only)  the  Colleges  of  Eton»  Winchester  and 
Westminster,  are  exempted  from  the  operation 
q(  tibe  Statute,  with  one  restriction  only,  which 
has  since  been  taken  off  by  Stat  45  G«  3,  c.  loi. 
The  like  favour  has  been  extended  to  the  British 
Museum,  by  Stat  5  G.  4,  a  39,  s.  3. 

(216.)  By  Stat.  1  Ann.  c.  7,  the  Crows 
Lands  and  Hereditaments  (except  Advowsons) 
in  England  a^d  Wales  are  made  inalienable^ 
except  that  they  may  be  leased  for  thirty  years, 
or  three  lives,  under  thie  restrictions  there 
imposed.  Property  forfeited  to  the  Crown  for 
Treason  or  Felony  may  however  be  restored ; 
and  this  exception  is  enlarged  by  Stat  39  & 
40  G.  3,  c.  88,  s.  12.  And  several  other  Acts 
have  ako  passed,  placing  certain  parts  of  the 
Royal  Domain  at  the  disposal  of  Government, 
with  a  view  to  its  improvement,  or  for  other 
purposes* 

(217.)  By  St  1  £liz.  c.  19,  Archbishops  and 
Bishops,  and  by  St  13  £liz.  c.  10,  Colleges, 
Deans  and  Chapters,  Hospitals,  Parsons  and 
Vicars,  are  prohibited  from  alienation,  (beyond 
the  life,  it  must  be  understood,  of  the  Incumbent  Co.utt.  45. « 
or  Head  of  the  Corporation  for  the  time  being,) 
except  by  way  of  lease  for  twenty-one  years  or 
three  lives,  (or  a  less  period,)  "  whereupon  the 
"  accustomed  yearly  rent  or  more  shall  be  re-> 
"  served  and  payable  yearly  during  the  said 
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<<  tenn."  And  the  leases  to  which  the  last  of 
these  two  Statutes  relates  are  further  restricted 
by  St,  1 8  Eliz.  c.  1 1 ,  which  requires  that,  where 
any  former  lease  for  years  is  in  being,  it  must 
be  expired,  surrendered  or  ended  within  three 
years  next  after  the  making  of  the  new  lease* 
The  St.  14  Eliz.  c.  1 1,  as  to  houses  in  Towns 
which  are  affected  by  13  Eliz.,  extends  the  term 
to  forty  years,  but  prohibits  leases  in  reversion, 
and  requires  the  burthen  of  repairs  to  be  im- 
posed upon  the  lessee :  it  also  allows  of  absolute 
alienation  by  way  of  exchange.  By  St  1 8  Eliz. 
c.  6,  as  to  leases  by  Colleges  in  the  Univer- 
sities, and  those  of  Winchester  and  Eton,  one 
third  of  the  whole  rent  is  requirled  to  be  reserved 
in  corn ;  viz.  ^^  in  good  wheat  after  the  rate  of 
6  s.  8d.  the  quarter  or  under,  and  good  malt 
at  5^.  the  quarter  or  under." 

Co.  Litt.  44. «.  (218.)  It  is  to  be  observed  that,  by  the  Com- 
mon Law,  Archbishops  and  Bishops,  although 
they  were  held  to  be  seised  in  fee  simple  in 
right  of  their  Churches,  could  make  no  As- 
surance to  bind  their  Successors  without  the 
concurrence   of  the  Dean .  and  Chapter ;  and 

Co.  lilt.  67.  a.  that  Parsons  and  Vicars,  though  not  properly 

BotseeCo.L.    Said  to  be  seised  in  fee  simple,  but  for  their 

.*  *'  '  lives  only,  might  bind  their  Successors  with  the 

assistance  of  the  Patron  and  Ordinary ;  and  as 

Co.  litt.  45.  a.  the  above  Statutes  are  merely  restrictive,  d>ey 

do  not  enable  the  parties  to  dispense  with  the 
necessary  consent. 

CootcMortg.         (219.)  By  St.  13  Eliz.  c.  20;  (which  is  only 

936 ',  Doe  r. 


it 
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partially  repealed  by  St.  57  Geo.  3,  c.  99,  s.  ij  Somertiiie, 6 b. 
all  Charges  upon  Ecclesiastical  Benefices  are 
made  void.     This  seems  to  include  Mortgages, 
though  made  for  the  life  only,  or  incumbency 
of  the  Mortgagor. 

(220.)  Anciently  the  Husband  had  power  Liu.  594. 
over  his  Wife's  land,  by  Feofiment  or  Fine,  to 
make  such  an  alienation  of  it  that  she  could 
not  lawfully  enter  upon  it  after  his  death,  but 
must  pursue  her  right  by  Action :  this  power 
is  taken  away  by  St.  32  H.  8,  c.  28,  s.  4. 

(221.)  Statutes  which  have  in  view  the  sup- 
pression of  fraud  or  unfair  dealing  between  man 
and  man,  may  be  properly  called  remedial.  Of 
this  kind  are  those  provisions  of  the  Statute  of  (I66, 167.) 
Frauds  which  make  the  signature  of  the  Grantor 
essential  to  the  validity  of  a  Conveyance.  By 
the  Common  Law,  Fraud  (as  well  as  Force  or  s  Bac.  Ab.  < 94. 
Duress)  renders  void  the  Deed  or  engagement  Ab.ioj.*^' 
of  the  person  against  whom  it  is  practised ;  and 
the  party's  own  fraudulent  intention  against 
others  has  a  like  effect  as  far  as  they  are  con- 
cerned :  in  affirmance  and  explanation  of  which 
latter  rule,  (222.)  the  St  13  Eliz.  c.  5,  enacts, 
that  all  conveyances,  &c.  as  well  of  Lands  and 
Tenements  as  of  Goods  and  Chattels  made  ^^  of 
"  malice,  fraud,  covin,  collusion  or  guile,"  for 
the  intent  or  purpose  of  delaying,  hindering  or 
defrauding  creditors  and  others  of  their  just 
and  lawful  actions,  suits,  debts,  &c.  shall  be 
deemed  and  taken  (only  as  against  those  per- 
sons, their  heirs,  executors,  &c.)  "  to  be  clearly 
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*^  and  utterly  void,  frustrate  and  of  npoe  effect; 

"  ^ny  pretencQ-colour,  feigaed  consideration^ 

*^.  expressing  of'ljse,  or  g^ny  other  matter  or 

^^  thing  to  the  cq^j^y  nb^ithstanding."     But 

it  is  provided,  th^3;)ie  Act  shall  not  exteiid  tp 

any  estate  or  ipteqAvmade,  conveyed  ^41^- 

sured,  upon  good  conmlft»tion  and  bmd 

any  person  or.  persons  'M»>t  having  at  the 

'*  of  such  coiiwyance  or  assurance  to 

^^  made,  any  maidM  of  notice  or  knowled 

'^  such  covin,  fraud  oi*collusion  as  is  aforesaid. 

3Bac.Ab.siij       (223.)  The  good  cotosideration  mentiol^d  in 

271.  n. ;  juiin-   tuis  aud  thc  lollowing  Statute  .must  be  Either 

TliM  s^eo?'    pecuniary  (or  at  least  valuable),y)r  that  of  an 

intended  marriage  which  afterwards  takes  effect. 
A  conveyance  made  in  consideration  of  *'  natural 
^^  love  and  affection"  is  considered  as  merely 
VQluntary  or  gratuitous. 

(224.)  The  Statute  27  £liz.  c.  4,  (made  per- 
petual by  St  30  £1.  c.  18,  s.  3,)  makes  void, 
as  against  subsequent  Purchasers  for  money  or 
other  good  consideration,  ajil  conveyances,  &c. 
of  Lands,  Tenements  or  Hereditaments,  ran4^ 
fcHT  the  intent  and  purpose  to  defraud  and  de- 
ceive such  Purcha.ser8 ;  "  any  pretence,  colour, 
''  feigned  consideration,  or  expressing  of  apy 
"  Use  or  Use^  to  the  contrary  notwithstandiqg:.'' 
But  it  has  a  saving  of  all  conveyances  made 
**  upon  or  for  good  consideration  and  bond^fide.^ 
It  s^so  makes  void  as  against  the  same  p^r^pi^ 
all  convey afuq^  **  with  apy  clause,  provision, 
"  article  or  condition  of  revocation,  det^rminar 
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"  tion  or  alteration,  at  [the  Grantor's]  will  or 
"  pleasure,"  whether  such  claude,  &€•  extend  to 
tke  whole  interest  conveyeiL%ar  only  partially 
effect  it  But  thefto*  folloYYii'it'  Proviso  '^  that 
"  QO^wful  Mortgage,  moi^tond^de  and  with- 
rfraud  or  covin,  upi^p^ood  consideration, 
tU  be  impeached^pr  impaired  by  force  of 
lb  Act/ 


»' 


5.)  It  has  been-^repeat0d}3^  decided  that  Sagd.Vend. 
iluntary  Conveyance  ij||Mnd  under  this  Act 
against  a  Purchaser,  though  he  had  notice  of  it 
befo^  his  purchase :  the  consequence  of  which 
is,  (though   probably  never  intended   by  the 
Legislature,)  that  it  is  impossible  to  make  an 
absolutely  irrevocable  free  gift  of  lands  or  tene- 
ments.    (226.)  The  Title  however  of  the  person 
who  has  made  the  gift  is  not  likely  to  be  such  as 
a  prudent  purchaser  will  afterwards  accept ;  not  Sugd.  Vend. 
only  because  there  may  have  been  a  good  con- 
sideration  for  the  prior  conveyance,  though  none 
appear ;  a  fact  of  which  any  evidence  may  be  i  PhULEr.  555. 
given,  in  a  Court  of  Justice,  which  is  not  ex- 
cluded by  the  express  language  of  the  Deed ; 
(227.)  but  also  because  a  prior  purchaser  (for  Sogd.  Vend. 
such  good  consideration  as  the  Act  requires)  v.wiiiiains 
firom  the  voluntary  Grantee  will  have  the  pre-  *  «^-^^'^- 
ferfible  claim,  and  this  whether  he  knew  the  Bac.Tr.sii; 
conveyance  to  be  voluntary  or  not.   (228.)  Con-  Sugd.  Vend. 
veyances  upon  Trust,  for  the  jpayment  of  debts 
already  incurred,  are  regarded  as  voluntary,  if 
th^re  be  no  appearai^ce  of  a  contract  with  the 
Creditors  on  the  occasion ;  but  if  any  of  them 
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be  parties  to  the  Deed,  it  may  be  diought  to 
alter  the  case. 

(229.)  By  12  Ann.  st.  2,  c,  16,  s.  i,  no  per- 
son shall  '^  take  directly  or  indirectly,  for  loan 
^^  of  any  monies,  wares,  merchandize,  or  other 
^'  commodities  whatsoever,  above  the  value  of 
**  five  pounds  for  the  forbearance  of  one  hundred 
"  pounds  for  a  year,  and  so  after  that  rate  for 
"  a  greater  or  lesser  sum,  or  for  a  longer  or 
'^  shorter  time ;  and  all  Bonds,  Contracts  and 
**  Assurances  whatsoever,  made  for  payment  of 
**  any  Principal  or  Money  to  be  lent  or  cove- 
**  nanted  to  be  performed  upon  or  for  any  Usury, 
"  whereupon  or  whereby  there  *  shall  be  re- 
**  served  or  taken  above  the  rate  of  five  pounds 
^'  in  the  one  hundred  pounds,  as  aforesaid,  shall 
"  be  utterly  void/' 

(232.)  Notwithstanding  the  words  "  directly 
^'  or  indirectly "  in  this  Statute,  there  are  cases 
where  the  lender  may  eventually  obtain  more 
than  the  repayment  of  his  principal  with  interest 
after  the  rate  prescribed,  without  violating  the 


*  (230.)  It  has  sometiines  happened  that,  where  there 
was  no  usurious  contract,  an  erroneous  expression  in  a 
Deed  has  given  the  appearance  of  it.  In  such  cases  the 
Courts  will  admit  evidence  to  be  given  of  the  mistake. 
BmcU^  v.  GuUdbank,  Cro.  Jac.  677.  Nernson  v.  Whitieg^ 
Cro.  Car.  501.  Murrain  v.  Hardingy  2  Bl.  Rep.  859; 
3  Wils.  390. 

(231.)  When  the  interest  has  become  due,  it  may,  by 
a  new  agreement,  be  added  to  the  Principal;  but  this 
cannot  be  stipulated  in  the  original  contract.  9  V.  J.  S7i« 
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law.    This  is  generally  the  case  in  loans  of  ^Bac.  Ab.i98. 
money  upon  speculation,  where,  by  the  terms  of  field ».  janmn, 
the  contract,  it  is  left  to  chance  whether  the  *  ^^*  ^^' 
lender  shall  gain  or  lose.    Thus,  when  the  price  Coote  m^. 
of  the  Public  Stocks  is  so  low  that  the  purchaser 
of  them  would  receive  more  in  the  Dividends 
than  the  legal  interest  of  his  purchase-money, 
the  same  benefit  may  be  contracted  for  in  a  pri- 
vate loan ;  but  then  it  must  be  subject  to  the 
same  contingency  of  loss  by  a  further  declension 
of  the  price  of  Stocks ;  the  agreement  being,  not 
to  repay  the  money  lent  with  interest,  but  to  re- 
turn such  a  sum  of  Stock  as  that  money  would 
purchase  at  the  time  of  the  loan,  and  half  yearly 
sums  equal  to  the  Dividends  in  the  mean  while. 
So,  in  an  Agreement  for  Partnership  in  Trade,  Feredty «.  Hor. 
the  money  brought  in  by  one  Partner  may  be  ^*'"'  ^"^  ^*** 
made  repayable,  with  more  than  legal  interest 
in  the  mean  time,  to  arise  out  of  the  profits  of 
the  business :  b^t  here  not  only  the  money  thus 
advanced,  but  all  the  lender's  property,  is  neces* 
sarily  made  liable  to  the  engagements  of  the 
Firm,  whatever  stipulations  may  be  entered  into 
by  the  other  Partners  for  his  indemnity. 

(233O  -^^^  ^®  s^me  principle  of  contingency 
is  applicable  to  that  most  usual  evasion  of  the 
law,  the  sale  of  Life  Annuities ;  where  the  dura- 
tion of  the  yearly  payment  being  uncertain, 
though  it  far  exceed  the  legal  interest  of  the 
money  advanced  by  the. purchaser,  it  can  never 
be  affirmed  with  absolute  certainty  that  he  will 
be  reimbursed  :  and  though  it  is  generally  in- 

G 


worth,  unless  secored  upon  Lands  of  sufficieut 
value  in  the  Grantor^s  inimediate  power,  or  by 
the  transfer  of  a  competent  sum  of  Stock,  is  re- 
quired to  be  registered  in  the  Court  of  Chancery 
within  thirty  days,  accordii^  to  the  Form  oi 
a  Memorial  prescribed  in  the  Act ;  otherwise  to 
be  void :  and  an  Index  is  directed  to  be  kept 

se«  1  W"g-      in  the  alphabetical  order  of  the  G  rastor's  names. 

t  fling.  370 ; '  The  Coufts  are  also  empowered  to  set  aside  the 
^^'c.ies;  Grant,  if  the  purchase-money  were  not  duly 
paid. 
(235.)  Byseveral  Acts  of  Parliament*,  Reg;is- 

•  (235.  n.)  St.  3  &  3  Ann.  c.  4,  and  5  Ann.  c.  18.  and 
6  Ann.  c  35,  for  the  We«  Rkling :  St.  6  Aod.  c.  35,  fbr 
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(with  indexes  for  facility  of  search),  are 
iblished  for  the  counties  of  York  and  Middle* 
^x;  and  all  Deeds  relating  to  Lands  in  those 
districts  are  made  v^d   against    subsequent 
purchasers  or  mort^^i^eS)  for  valuable  con- 
vsideration^  if  not  duly  registered  before  the 
^f^islration    of  their    purchase  or   mortgage 
*^P(p|d^    Of  these  Statutes  something  more  will 
Mti^^  another  place. . 
j^fljUr)  Enabling  Statutes,  for  the  more  con- 
it  arrangement  of  property,  are  of  various    (203, 204.) 
.    Those  relating  to  Trustees  and  Mort- 
is, and  to  the  property  of  Lunatics,  have 
m  already  noticed. 
By  St  21  H,  &,  c,  4,  (prior  to  the  Statute  of 
Uses,)  where  a  person  entitled  to  the  Use  of      (120.) 
Lands,  by  his  last  Will  empowers  his  Executors 
to  sell  them,  on  the  refusal  of  any  of  these 
Executors  to  join  in  performing  the  trusty  the 
rest  are  enabled'  to  execute  the  power  by  them- 
^Ives. 

(337.)  By  St.  32  H.  8,  c.  28,  s.  1,  all  per- 
sons of  foil  age  ^*  having  any  estate  of  inherit-  Co.  utt  44. 

ei    ^  .,1  •        r»  •         1  •        /•        X    "1      •       Hale  Co.  LItt. 

'^  ance,  either  m  fee  simple  or  m  fee  tail,  in  44 «.  n.  t . 
"  thdr  own  right,   or  in   the  right  of  their      (217.) 
"  Churches  or  Wives,   or  jointly  with  their 
"  Wives,"  are  enabled  to  make  leases,  "  by 
'^  writing  indented  under  seal,"  according  to  the 

Ae  East  Riding,  and  the  Town  and  County  of  Kingston 
«pon  Hull :  St  7  Ann.  c.  aOy  fbr  Middlesex :  and  St. 
8  Q.  8,  c^  6,  for  the  North  Riding.   See  Sugd,  Vend.  662. 
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conditions  contained  in  s.  2.  of  the  same  Act, 
chip.t.aect.f.  wliich  is  given  at  large  in  another  part  of  this 
«</««»•         work.    This  power  does  not  extend  to  Parsons 
(218.)       and  Vicars,  as  not  having  an  estate  of  inherit- 
ance;   but  in  the  case  of  Archbishops  and 
Bishops  it  makes  the  consent  of  their  Deans 
and   Chapters  unnecessary.     By  s.  3,  if  the 
(207.)       inheritance  be  the  Wife's,  she  must  be  made  a 
party  to,  and  must  seal  the  Indenture ;  and  the 
rent  must  be  reserved  to  the   Husband  and 
Wife  and  the  Heirs  of  the  Wife  according  to 
her  estate. 

(238.)  By  St  17  G.  3,  c.  53,  amended  by 
St.  21  G.  3i  c.  66f  and  St.  5  G,  4>  0.  89, 
Ecclesiastical  Incumbents,  with  consent  of 
Patron  and  Ordinary,  are  empowered  to  mort- 
gage the  Church  property  for  a  term  of  years, 
to  secure  the  repayment  of  money  borrowed  for 
building  Parsonage  Houses,  or  repairing  such 
as  are  ruinous. 

(239.)  The  St.  55  G.  3,  c.  147,  (amended, 
in  some  points  of  form  by  St.  1  G,  4,  c,  6, 
and  more  materially  by  St.  6  G.  4,  c.  8,  and 
St.  7  G.  4,   c.   66j)  empowers  Ecclesiastical 
Incumbents,  with  the  consent  of  the  Patron, 
and  the  Bishop  of  the  Diocese,  and  according 
to  the  forms  prescribed  by  the  Act,  to  exchange 
their  Parsonage  Houses  and  Glebe  Lands  for 
others  more  valuable  or  commodious. 
See  cbsp.  e.  (240.)  The  General  Inclosure  Act»  41  G.  3, 

•^•^*  c.  109,  and  the  Land  Tax  Redemption  Act, 

42  G.  3,  c,  116,  (repealing  former  Acts,  and  it- 
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self  saccessively  amended  by  several  others,  and 
particularly  by  St.  45  G.  3,  c.  77 ;  St  50  G.  3, 
c-  58;  St  53  G.  3,  c.i23;St  546.3,0.173; 
and  St  57  G.  3,  c.  100,)  also  confer  many  very 
ample  powers  for  similar  purposes  of  conye- 
nience* 

(241.)  Other  Statutes  there  are  which  em- 
power certain  persons  to  dispose  of  the  estates 
of  others,  under  particular  circumstances,  for 
the  satisfaction  of  their  debts. 

The  most  important  of  these  is  the  Bankrupt 
Act  of  6  G.  4,  c.  16,  which  has  repealed  the 
old  Statutes  relating  to  Bankruptcy,  and  con« 
solidated  their  prorisions  with  some  alteration. 
Haying  determined  what  persons,  in  respect  of 
their  employments,  are  capable  of  becoming 
Bankrupts,  (s.  2,)  it  proceeds  (s.  3,  &  seqq.) 
to  enumerate  the  Acts  by  which  they  may  be- 
come so.  One  of  these  is  the  Trader's  ^^  making 
''  any  fraudulent  Grant  or  Conveyance  of  any 
'^  of  his  Lands,  Tenements,  Goods  or  Chattels, 
*'  with  intent  to  defeat  or  delay  his  Creditors.** 
But  by  8.  4,  a  Conveyance  or  Assignment  by 
Deed,  to  a  Trustee  or  Trustees,  of  aU  his  estate 
and  effects  for  the  benefit  of  all  his  Creditors,  if 
it  be  executed  according  to  the  forms  there 
prescribed,  is  not  an  Act  of  Bankruptcy,  unless 
a  Commission  issue  within  six  months  after- 
wards. This  Commission  (s.  1^,  &  seqq.)  is 
issued  under  the  Great  Seal,  upon  Petition  of 
Creditors  to  the  Chancellor ;  and  the  Commis^ 
sioneis  thereby  appointed  are,  upon  sufficient 
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eTtdence  of  the  facts,  (s.  349)  to  adjudge  tiie 
Trader  a  Bankrupt ;  after  whieh,  by  s.  261  tiiqr 
may  proceed,  though  he  happeo  to  die.  By 
s.  61 1  the  Creditors  are  to  cnoose  persons  to  be 
Assignees  of  the  Bankrupt's  property*  And 
by  s.  64, 

(242.)  ^^  The  CommissiotierB  shall^  by  Deed 
*'  indented  and  inroUed  in  any  of  His  M^esty 'a 
^'  Courts  of  Record,  convey  to  the  sud  As* 
*^  signees,  for  the  benefit  of  the  Creditorsi  all 
<<  landsi  tenements  and  hereditaments  (except 
'^  Copy  or  Customary  hold),  in  England,  Scoir 
^^  land,  Ireland,  or  in  any  of  the  dominions, 
^^  plantations,  or  colonies  beloi^ng  to  His 
^*  Majesty,  to  which  any  Bankrupt  is  entitled^ ; 
^*  and  all  Interest  to  which  such  Bankrupt  is 
^f^  entitled  in  any  of  such  lands,  tenements  or 
<<  hereditaments,  and  of  which  he  might,  accord- 
^^  ing  to  the  Laws  of  the  sereral  countries,  dcmi- 
<<  nions,  plantations  or  colonies,  have  disposed  ; 
^'  and  all  such  lands,  tenements  and  heredita- 
'^  ments,  as  he  shall  purchase,  or  shall  descend, 
^  be  devised,  revert  to,  or  come  to  such  Bank- 
r  ^'  nipt  before  he  shall  have  obtained  his  Certi'» 

^^  ficate,  and  all  Deeds,  Papers  and  Writings 
^'  respecting  the  same ;  and  every  such  Deed 
^*  shall  be  valid  against  the  Bankrupt, .  and 
^^  against  all  persons  claiming  under  hhfei." 
Copyhold  property,  which  is  exempted  out  of 
this  section,  is  provided  for  in  another,  which 
Chip.  7.  shall  be  inserted  in  its  proper  place. 

(243-)  By  section  66,  the  Lord  Chancellor 
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is  empowered,  on  petition,  to  vacate  the  Con- 
veyance, and  the  Commissioners  to  make  a 
new  one ;  but  thi^  is  not  to  affect  the  Title  of 
any  Pnrofaaser  nuier  any  Conveyance  prior  to 
the  Chancellor's  Order.  The  object  of  this 
sectioQ  is  to  provide  for  the  case  of  the  absence 
cxr  other  disability  of  any  of  the  Assignees. 

(244.)  By  section  70,  the  Assignees  may 
teke  advantage  of  any  condition  or  power  of 
redemption  annexed  to  any  former  conveyance 
hy  the  Bankrupt,  as  fully  as  the  Bankrupt  him- 
self might  have  done. 

(245.)  By  section  73,  it  is  enacted,  that  if 
any  Bankrupt,  being  at  the  time  insolvent,  shall 
(except  upon  the  marriage  of  any  of  his  chil- 
dren, or  for  some  valuable  consideration)  have 
conv^ed  to  any  of  his  children,  or  any  other 
pers<m,  any  other  hereditaments,  &c.  the  Com- 
missioners shall  have  power  to  sell  and  dispose 
of  the  same  as  aforesaid ;  and  every  such  sale 
shall  be  valid  against  the  Bankrupt,  and  such 
children  and  persons  as  aforesaid,  and  against 
aU  persons  daiming  under  him. 

(246.)  By  section  77,  "  All  Powers  vested  in 
any  Bankrupt  which  he  might  legally  execute 
for  his  own  benefit  (except  the  right  of  nomi- 
'^  nation  to  any  vacant  Ecclesiastical  Benefice) 
<<  may  be  executed  by  the  Assignees,  for  the 
*<  benefit  of  the  Creditors,  in  such  manner  as 
<*  the  Bankrupt  might  have  executed  the  same.^' 
(247.)  By  section  78,  the  Lord  Chancellor  is 
empowered,  "  upon  the  petition  of  the  Assig- 
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^*  neeSj  or  of  any  Purchaser  from  them,  of  any 
*^  part  of  the  Bankrupt's  Estate^  if  such  Bank* 
*^  rupt  shall  not  try  the  validity  of  the  Commis- 
'^  sion,  or  if  there  shall  hay^  been  a  Verdict  at 
^'  Law  establishing  its  yalij£^y  to  order  the 
^'  Bankrupt  to  join  in  any  Conveyance  of  such 

estate,  or  any  part  thereof ;  and  if  he  shall  not 

execute  such  Conveyance  within  the  time 
**  directed  by  the  Order,  such  Bankrupt,  sA^^ 
^^  persons  claiming  under  him,  sftaU  be  stopped 
"  from  objecting  to  the  validity  of  such  Con*  ^  ^ 
"  veyance ;  and  all  Estate,  Right  or  Title  which  ^] 
"  such  Bankrupt  had  therein,  shall  be  as 
*^  effectually  barred  by  such  order  as  if  such 
^^  Conveyance  had  been  executed  by  him/' 

Thus  the  purchaser  is  relieved  from  all  i^- 

prehension  of  the  Commission  being  superseded 

8  v.  J.  554 ;     or  Called  in  question,  which  would  destroy  or 

throw  a  doubt  upon  his  title. 

(248.)  It  is  to  be  observed,  that  if  a  Com- 
mission be  issued  against  any  Trader,  and  he 
be  thereupon  adjudged  a  Bankrupt,  he  becomes 
so  from  the  time  when  the  Act  of  Bankruptcy 
on  which  the  Commission  is  grounded  was 
committed ;  so  that  the  Power  of  the  Conmiis- 
sioners  overreaches  and  annuls  all  conveyances 
made  by  him  since  that  time.  And  therefore 
by  sect  81  it  is  enacted, 

(249.)  That  all  Conveyances  by,  and  all 
Contracts  and  other  Dealings  and  Transactions 
by  and  with  any  Bankrupt,  bmd  Jide  made  and 
entered  into  more  than  two  calendar  months 
before  the  date  and  issuing  of  the  Commission 
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y  shall  be  valid,  notwithstandii^  any 
prior  act  of  Bankruptcy  by  him  committed; 
provided  the  person  or  persons  so  dealing  with 
such  Bankrupt  had.  not,  at  the  time  of  such 
Conveyance,  Coj^pmct,  Dealing  or  Transaction, 
notice  of  any  prior  act  of  Bankruptcy  by  him 
committed :  Provided  also,  that  where  a  Com- 
mission has  been  superseded,  if  any  other 
CoirfjBission  shall  issue  against  any  person  or 
pertons  coiQprlted  in  such  first  Commission, 
within  two  calendar  months  next  after  it  shall 
hav%  been  superseded,  no  such  Conveyance, 
Contract,  Dealing  or  Transaction,  shdil  be  valid, 
unless  made  or  entered  into  more  than  two 
calendar  months  before  the  issuing  the  first 
Commission. 

(250.)  And  by  section  86,  "  That  no  pur- 
*^  chase  from  any  Bankrupt  bmdjide  and  for 
''  valuable  consideration,  where  the  purchaser 
'^  had  notice  at  the  time  of  such  purchase  of  an 
'^  act  of  Bankrupt  by  such  Bankrupt  com- 
'^  mitted,  shall  be  impeached  by  reason  thereof, 
'^  noless  the  Commission  against  such  Bank* 

rupt  shall  have  been  sued  out  within  twelve 
'^  calendar  months  after   such  act  of  Bank- . 

*'  ruptcy/' 

(251.)  And  for  the  further  security  of  Pur- 
chasers, the  87th  section  provides  ^^  That  no 
'<  title  to  any  Real  or  Personal  Estate  sold  under 
^^  any  Commission,  or  under  any  Order  in  Bank- 
"  ruptcy,  shall  be  impeached  by  the  Bankrupt, 
'^  or  any  person  claiming  under  him,  in  respect 
<<  of  any  defect  in  the  suing  out  of  the  Commis- 
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^  sioD,  or  in  any  of  tlie  prooeediags  under  the 
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sane,  unless  the  Beakmpt  shall  ha^e  com- 
menced proceedmgs  lo  snpecsede  the  said 
Coi]ciii^]ssion,  and  dii^  prosecuted  the  same, 
"  within  twelve  caleadai^inonthsfrcxn  die  issu- 
"  ing  thereof." 

(252.)  The  Acts  fiir  the  Relief  of  Insolvent 
Debtors  to  whom  the  Bankrupt  Laws  do  not 
extend,  have  hitherto  been  only  temporary  and 
experimental.  They  re(}uire  a  casio  bonarum 
from  the  Debtor,  but  it  is  made  by  his  own 
Deed;  which^  however,  is  rendered  effectual 
beyond  the  ordinary  rules  of  Law  by  St  7  G.  4, 
c.  57,  8. 1 1,  the  Enactment  now  in  force. 

(253O  ^7  St^^  13  £U  e.  4)  the  Lands  and 
Tenements  of  Treasurers,  Receivers,  Collectors, 
&c«  under  the  Crown,  c^e  charged  with  their 
arrearages  from  die  time  of  tkdr  i^try  upon 
office.  And  by  Statute  25  G.  3,  c.  35,  the 
Court  of  Exchequer  is  authorized  to  order  a  sale 
of  the  Lands  and  Tenements  so  charged ;  and 
his  Majesly's  Remembrancer  in  that  Court,  or 
his  Deputy,  is  empowered  to  convey  the  same 
accordingly  by  a  Deed  of  Bargain  and  Sale  to 
See  Sogd.vend.  be  enrolled  in  the  same  Court.    The  efiSect  of 

these  Statutes  is  such,  that  a  Purchaser  of  real 
property  from  an  Accountant  to  the  Crown  can 
never  be  safe  in  his  possession,  until  the  Vendor 
be  out  of  Office,  and  have  discharged  his  ar- 
rears. But  this  mischief  is  in  some  degree 
remedied  by  St«  1  &  2  G.  4,  c.  121. 
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Sect.  4.''*-0f  AUenation  by  fVilL 

(254.)  By  the  Custols  of  Kent,  and  of jsome  Cra.Car.56f. 
otlier  parts   of   Engl&tidy    and  particularly  in     *     '     *  ' 
Nortli  Wales,  Lands  and  Tenements  were  al- 
ways disposable  by  W3l:    but  this  was  con* 
traiy  to  the  general  rule  of  the  Common  Law. 
And  as  we  have  seen,  the  Court  of  Chancery 
allowed  the  testamentat&ry  alienadon  of  Uses ;       (120.) 
a  privilege  which  the  Statute  of  Uses  was  cal- 
culated   to  destroy.     (255.)  But  this  proving 
inconvenient,  by  Stat.  32  H.  8,  c.  1,  and  after- 
wards more  explicitly  by  Stat.  2ij.&  ^5  H.  8,    /     "^' 
c.  5,   it  was  enacted  that  "  AlFand  singular  '' 
^'  person  and  persons  having  a  sole  estate  or  in- 
"  terest  in  fee  simple,  or  seised  in  fee  simple  in 
"  *  coparcenary,  or  in  common,  in  fee  simple,  of 
^'  and  in  any  manors,  lands,  tenements,  rents  or 
*'  other  hereditaments,  in  possession,  reversion 
"  or  remainder,  or  of  rents  or  services  incident  to 
**  any  reversion  or  remainder,**  (subject  to  cer- 
tain restrictions  in  respect  of  Tenure,   which 
have  been  removed  by  Stat.  1 2  Car.  2,  c.  24,) 
"  shall  have  full  and  free  liberty,  power  and 
"  authority  to  give,  dispose,  will  or  devise,  to 
"  any  person  or  persons  (except  bodies  politic 
^'  and  corporate)  by  his  last  will  and  testament 

•  (255.  n.)  Coparcenary  is  where  real  property  descends 
to  females  or  their  representatives  as  coheirs;  of  which 
note  w91  be  said  in  the  next  section. 
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**  in  writing,  or  otherwise  by  any  act  or  acts 
**  lawfully  executed  in  bis  life,  by  himself  solely, 
^^  or  by  himself  and  other  jointly  severally  or 
*^  particularly,  or  by  all  those  ways,  or  any  of 
'^  them,  as  much  as  in  him  of  right  is  or  shall 
*^  be,  all  his  said  manors,  lands,  tenements,  rents 
'^  and  hereditaments,  or  any  of  them,  or  any 
'^  rents,  commons  or  other  profits  or  commo- 
**  dities  out  of  or  to  be  perceived  of  the  same, 
*'  or  out  of  any  parcel  thereof,  at  his  own  free 
^'  will  and  pleasure/'  But  it  is  further  de- 
clared in  s.  1 4,  ^'  That  wills  or  testaments  made 
*'  of  any  manors,  lands,  tenements  or  other  here- 
*^  ditaments,  by  any  woman  covert,  or  person 
^'  within  the  age  of  twenty-one  years,  idiot,  or 
«  by  any  person  de  nan  sane  memory,  shall  not 
*^  be  taken  to  be  good  or  effectual  in  the  Law." 
(256.)  It  is  to  be  observed  that  Joint-tenants 
Liiussr.         are  not  included  in  these  Statutes.   Nor,  under 

the  Common  Law,  was  a  Joint-tenant  of  LAnds 
devisable  by  Custom  allowed  to  devise  his  share. 
(36.)  The  rule  is  therefore  universal,  that  the  right  of 
survivorship  between  Joint-tenants  is  preferred 
to  their  last  Wills. 

(257.)  With  respect  to  the  construction  of  the 

words  *^  having  an  estate  or  interest  in  posses- 

*^  sion,  reversion  or  remainder,"  it  has  been  de- 

?H  b/'So^     cided,  that  an  interest,  which  at  the  time  of 

st.'r.'88;'     making  the  Will    is  contingent,   may  yet  be 

568,  &e.  '        devised,  if  it  might  otherwise  descend  to  the 

Testator's  heir.    (258.)  Such  a  contingent  inte- 
rest however  must  be  distinguished  from  the 
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mere  hope  or  possibility  of  succession  which  the        (47.) 

heir  of  a  person  seised  in  fee  simple  may  be 

supposed  to  have  in  the  lifetime  of  the  latter ;       (48.) 

and  it  is  also  necessary  that  the  Testator  should  TorokioMD^ 

be  ascertained  as  the  person  in  whom,  uyr  in  'M-Asifisc^     . 

whose  heirs,  the  interest  must  vest,  if  it  vest  at  /  y/-   ^  ^ 

all.    For  real  property,  acquired  after  the  Will  L   \(^^    / 

is  made,  whether  by  descent  or  purchase,  cannot 

be  devised  by  anticipation.     (259.)  Nor  does  Goodngbtw, 

the  Enactment  extend  to  estates  which  are  8£asi»55t;| 

divested  and  converted  into  rights,  whether  at  Att*Ocn^»? 

the  time  of  making  the  Will,  or  only  at  the  ^''^^•^' 

Testator's  death. 

(260.)  By  the  5th  and  6th  sections  of  the 
Stat,  of  Frauds  (29  Car.  2,  c.  3,)  it  is  enacted, 
5.  ^'  That  all  Devises  and  Bequests  of  any 
^'  Lands  or  Tenements  devisable  either  by  force 

""  of  the  Statute  of  Wills,  or  by  this  Statute,  or 

^^  by  force  of  the  Custom  of  Kent,  or  the  custom 

"  of  any  borough,  or  any  other  particular  custom, 

^^  shall  be  in  writing,  and  signed  by  the  party  so 

^*  devising  the  same,  or  by  some  other  person 

'^  m  his  presence  and  by  his  express  directions, 

^'  and  shall  be  attested  and  subscribed  in  the 

^'  presence  of  the  said  Devisor  by  three  or  four 

'^  credible  witnesses,  or  else  they  shall  be  utterly 

"  void  and  of  none  effect" 
(261.)  6.  "  And  moreover,  no  Devise  in  Writ- 

**  ing  of  Lands,  Tenements  or  Hereditaments, 

"  nor  any  clause  thereof,  shall  be  revocable, 

"  otherwise  than  by  some  other  Will  or  Codicil 

"  in  writing,  or  other  writing  declaringihe  same, 
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or  by  *  bumuigy  c&nceUiiig,  tearing  or  obli** 
terating  the  same  by  the  Teatator  himtel^  or 
in  bis  presence  and  by  bis  directions  and  con» 
*'  sent ;  bat  all  Devises  and  Bequests  of  Lands 
**  and  Tenements  shall  remain  and  continue  in 
*'  force  until  the  same  be  burnt,  cancelled,  torn 
**  or  obliterated  by  the  Testator,  or  bis  direc* 
<<  tions  in  manner  aforesaid,  or  unless  the  same 
*'  be  altered  by  some  other  Will  or  Codicil  in 
"  writing,  or  other  writing  of  the  Devisor  signed 
/'  in  the  [Mresence  of  three  or  four  witnesses^  de^ 
^  daring  the  same ;  any  fotmer  Law  or  Usage 
"  to  the  contrary  notwithstanding." 

(263.)  Since  this  last  Statute  it  has  been  most 

usual  for  tbe  Testator  to  sign  his  Will  in  the 

'  presence  of  three  witnesses,  who  immediately 

attest  his  signature  by  the  sid)scription  of  fheir 

Ellis «.  Snitb,    own  names.    'B^xt  there  is  no  absolute  necessity 

ji.  ib.;'w^-     that  the  witnesses  should  subscribe  at  the  same 

^y,  iyXb.  *™®>  ^'  ^^  *^  prtsfflce  of  one  another  j  nor  per- 

^^*  haps  that  the  Testator's  signature  should  be 

made  in  tbe  presence  of  any  of  them,  if  it  can 
be  otherwise  proved ;  for  his  calling  upon  the 
witnesses  to  attest  the  instrument  as  his  Will 
sufficiently  enables  l^iem  to   authenticate  it. 

*  (26^.)  The  canceSadon,  Ac.  must  be  intentimisd ;  if 
accidental,  it  is  no  revocalion ;  though  If  all  evideace  of 
the  contents  of  the  Will  haj^wn  to  be  destroyed,  it  must 
of  course  fail  of  its  effect,  Cowp.  59*  92.  And  thou^ 
the  Testator  appears  to  be  the  proper  judge  of  the  suffi- 
ciency of  the  destructive  act,  it  is  necessary  th&t  that  act 
should  have  been  completed  according  to  his  purpose. 
Doe  V.  Perkest  3  B.  &  A.  ^fig. 
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And  it  seema  to  be  settled  that  die  words 
''  signed  in  the  presence  of  three  or  four  wit* 
^  neases/'  which  oogm  in  s.  6,  are  to  be  re* 
ferred  onJy  to  the  ^'  other  writing"  there  men- 
tioned ;  meaning  sach  an  instrument  of  revo-* 
cation  as  contains  no  new  disposition,  and  is 
therefore  neither  Will  nor  Codicil. 

(264.)  In  order  to  ensure  the  credibility'  of  the 
witnesses,  die  Stat  25  Geo.  2,  c.  6,  deprives 
them  of  all  benefit  which  the  Will  may  confer, 
unless  by  a  provision  for  payment  of  the  Tes*  ^ 
tator's  debts.    (265.)  It  seems  however  that  if  Hatfield  v. 
there  be  a  devise  of  Real  Property  to  the  wife  J^'P'^^-^^- 
of  one  of  the  witnesses,  which  is  a  case  not  pro- 
vided for  by  that  Statute,  the  husband  in  {Mre- 
sumption  of  Law  is  not  credible ;  and  therefore, 
if  there  be  not  three  other  witnesses,  the  Will  is 
void.     (266.)  But  a  mere  l^atee  of  personal  Doeo,Teage, 
property  (not  being  a  subscribing  witness)  has  ^^•^^•^^• 
been  allowed  to  give  his  testimony  to  Ae  sanity 
of  the  Testator  in  a  case  where  Real  Property 
was  concerned;  for  the  establishment  of  the  •. 
Will  in  a  Court  of  Common  Law  could  have  no 
influence  00  the  Ecclesiastical  Court,  which 
alone  must  decide  on  the  validity  of  the  Le^cy. 
(267.)  Notwithstanding  the  peremptory  Ian* 
guage  of  die  6th  section  of  the  Statute  of 
Frauds,  a  Will  may  be  revoked  in  various 
ways  indirectly  or  by  operation  of  Law.    Thus, 
in  the  first  place,  it  is  plain  that  the  Will  must 
be  deprived  of  its  eilect  as  to  any  subject  which 
is  disposed  of  by  the  Testator  in  his  lifetime. 
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Bat  this  principle  has  been  carried  to  excess; 
Goodtitie  ff.  and  it  is  now  undoubted  Law  that  a  *  convey* 
p.  576.'  ^         ctnce  of  Lands  or  Tenem^ts  revokes  a  former 

Will  so  far  as  it  relates  to  thenii  even  thouglt 
the  entire  use  upon  such  conveyance  result  to 
the  Testator,  so  that  he  possesses  the  same  estate 
which  he  had  before.    (268.)  An  exception, 
however,  has  been  made  to  this  rule  in  the  case 
where  a  Coparcener  or  Tenant  in  CommoD» 
having  made  his  Will,  afterwards  joins  with 
his  companion  in  a  conveyance  of  the  lands 
for  the  purpose  of  effecting  a  partition.     As,  if 
Lotber«.Kid.  A.  and  B.  bc  Tenants  in  Common  of  White 
169.  n.'    "^  Acre   and  Black  Acre,  and  A.  by  his  Will 
devise  his  Moiety  ot  both  Acres ;  and  then  A. 
and  B.  join  in  a  conveyance  of  both  Acres  to 
€•  in  fee,  to  the  use  of  A.  and  his  heirs  as  to 
White  Acre,  and  to  the  use  of  B.  and  his  heirs 
as  to  Black  Acre :  it  has  been  decided  that 
White  Acre  will  pass  by  the  Will  of  A.^  and 
yet  there  has  not  only  been  a  conveyance  of 
the  thing  devised,  but  a  conveyance  which  has 
entirely  changed  the  property  of  ^.  as  to  one 
sv.j.tsi.      moiety  :  but  as  it  was  in  the  power  of  B.,  by 
suing  out  a  Writ  of  Partition,  to  compel  a 
similar  change,  the  act  of  A.  may  be  regarded 
as  not  absolutely  voluntary,  and  therefore  no 

(107.)  *  (2^*  "0  ^^Ga  a  defective  Recovery,  which  takes 

effect  by  Estoppel  only.    Doe  v.  Bp.  eflMmdaff^  2  N.  R. 

(215,)  491.  But  not  a  Deed  of  Convejanccy  which  is  absolutely 
void  by  Statute.  MaUkews  v.  VenaUeSf  2  Bing.  136;  and 
see  EUeck  v*  Woodf  1  Russ.  564 
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intention  to  revoke  his  Will  can  be  inferred 
from  it. 

(269.)  A  total  change  of  circumstances,  for  r  Bac.  Ab.  ses, 
which  the  Will  has  not  provided,  is  also  an  s^s.'n.;  «nd' 
implied  revocation.     Marriage,  and  the  birth  ^en  wViJro. 
of  a  child,  whom  the  Will  would  disinherit,  c.c.540;Do« 
maybe  considered  as  together  operating  a  total  4M.&S.  lo-. 
change ;  but  not  marriage  alone,  in  the  case  of 
a  man ;  nor,  it  seems,  the  birth  of  such  child,  if 
the  Will  were  made  after  marriage.    (2  70.)  The  «  Bro.  c.  c. 
Will  of  a  female  is  always  revoked  by  her  mar- 
riage, on  the  ground  that  it  would  otherwise, 
by  her  own  act,  become  irrevocable,  which  is 
contrary  to  the  nature  of  the  instrument ;  though 
it  may  become  so  by  the  act  of  God,  as  by  in- 
sanity supervening  and  continuing  till  death. 

(271.)  Connected  with  the  subject  of  Revo-  Bc»bret>.Dodci, 
cation,  is  that  of  Republication  of  a  Will ;  the  Perihw*.   ' 
effect  of  which  is  not  only  to  •  restore  its  vali-  ^b^'aZ's^I. 
dity,  if  revoked,  but  for  most  purposes  to  alter  n^^JJJif^*' 
its  date.     This,  in  altered  circumstances,  may 
be  very   material ;    general    expressions  may 

♦  (272.)  The  ▼alidify  of  a  WiU  which  has  been  revoked 
by  a  subsequent  Will,  but  not  intentionally  destroyed  or 
cancelled,  (Buriotisha'w  v.  Gilbert^  Cowp.  49,)  may  be 
restored  by  the  simple  revocation  or  destruction  of  the 
second  Will ;  {Goodright  v.  Glazievy  4  Burr.  3512  ;  Cowp. 
92 ;)  but  this  is  not  properly  a  Republication. 

(275.)  If  between  the  making  of  the  Will  and  of  the 
Codicil  an  Act  of  Parliament  has  passed,  by  which  the 
Will,  if  subsequently  made,  would  be  void,  the  Repub- 
lication does  not  bring  it  within  the  Act.  WiUett  v. 
Santlfordy  l  Vcs.  178.  186. 

,   H 
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acquire  a  new  import ;  and  even  proper  names 
may  become  applicable  to  other  individuals ; 
lands  also  which  were  acquired  subsequently 
to  the  original  publication^^ofthe  Will,  but  be- 
fore the  republication,  will;  -if  they  are  either 
specified,  or  can  be  included  in  the  description^ 
Figottv^Wai.    be  thus  made  to  pass.     (1274.)  The  most  re- 

ler,  7  V.  J.  98  •  •  •        i 

Guest  o.'wii- '  markable  decision  on  this  head  is,  mat  a  Co- 
4«9^;'sBh?|.'  dicil,  (which  is  a  kind  of  postscript  or  sup- 
^^^*  plemental  instrument,)  if  signed  and  attested 

according  to  the  Statute  of  Frauds,  will,  aU 
tbougb  relating  to  the  Testator  s  personal  estate 
only,  amount  to  a  republication  of  his  Will 
which  affects  his  real  estate. 
4Bac.Ab.ss4.      (275*)  Lapsc  IS  a  failure  of  the  Devise  in 

consequence  of  an  event  unconnected  with  the 
Will,  namely,  the  death  of  the  Devisee  in  the 
lifetime  of  the  Testator.  And  though  the  de- 
vise be  to  A.  and  his  heirs,  yet  if  he  die  before 
the  Testator,  his  heirs  will  not  take  the  land ; 
because  the  heirs  of  A.  were  mentioned  only  to 
denote  what  estate  A.  himself  should  take,  viz. 
a  fee  simple,  if  he  were  living  at  the  time  when 
3  B.  &  p.  ^     the  Will  must  take  effect     (276.)  If  the  devise 

be  to  two  or  more  as  Joint-tenants,  the  whole 

will  go  to  him  or  them  who  shall  survive  the 

Testator.     (277.)  But  it  is  otherwise  as  to 

Doet>.sbeffie]d,  Tenants  in  Common,  (278.)  unless  the  persons 

Doe  V.  Orerl    be  described  in  general  terms  only,  and  as  con* 

1  Tau.  «6.        stituting  a  class. 

Doc «.  Under-       (279.)  Au  interest  which  has  lapsed  descends 
f93  ;'Doe  0/    to  the  hcir  of  the  Testator,  notwithstanding  a 

Scott.SM.&S.  g  . 

343. 


r 


OF    ESTATES    IN    FEE    SIMPLE.  99 

general  residuary  devise  contain^  in  the  Will. 
Where  the  first  devise  is  originally  void,  the  is  £Mt.  536, 
case  has  been  thought  to  be  distinguishable ;  oibbs «.  Rum- 
but  here  too  therei^ve  been  decisions  in  favour  ^^'.  joiie.  w. 

of  the  heir.  =^  2f  stUgS  f  "• 

(38o«)  Where  the  land  is  effisctually  devised 
there  can  be  no  Resulting  Use  for  the  Heir ;  Bro.  Ab.  Feff. 
for  every  disposition  by  Will  is  said  to  imply  a  *    ^^'^  ' 
Consideration  ;  which  it  clearly  does,  if  by  that 
word  be  meant  any  thing  which  induces  a  pre- 
ference of  the  Devisee  to  the  Hein  (a8 1 .)  And  i  Saiid.u».24i ; 
when  Uses  are  actually  declared  by  Will,  it  has  134,  &c!^''' 
been  disputed  whether  the  Statute  of  Uses  is 
applicable  to  them.     For  though  that  Statute 
has  very  comprehensive  words  for  including 
every  seisin  to  uses,  however  it  may  originate, 
yet  it  has  been  thought  that  a  devise  by  Will  is 
not  within  its  purview;  because,  not  having 
been  yet  introduced  into  the  general  system  of 
kw,  it  could  not  have  been  contemplated  by 
the  legislature  of  27  H.  8.     However,  as  the 
intention  of  the  Testator,  appearing  in  his  Will, 
is  the  rule  of  its  operation,  there  can  be  no 
doubt  that  where  the   ordinary  language  of 
deeds  is  adopted  in  a  Will  for  the  manifest 
purpose   of  ascertaining  in  whom  the  legal 
estate  shall  vest,  the  effect  will  correspond  to 
that  purpose.     And  the  better  opinion  seems  to 
be  that  the  Statute  will  always  operate  in  fur- 
therance of  the  intention,  though  not  in  oppo- 
sition to  it.     (282.)  Whence  it  follows  that  the   (154, 155.) 
question  which  has  been  discussed  concerning 

II  2 
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Shifting  Uses  to  arise  out  of  a  seisin  united  with 
the  beneficial  ownership  can  have  no  place  in 
the  interpretation  of  a  WiH.  For  to  this  posthu- 
mous mode  of  conveyance*'tEe  law  has  indulged 
thr*cfeation  of  ^future  and  coniing^t  estateis, 

Pearne  c.  R.  under  the  name  of  Executory  Deviset, '  accord- 
ing to  a  system  analogous  in  other  respects  to 
.  that  of  Springing  and  Shifting  Uses,  but  with 
this  difference,  that  the  gift  by  Will  ist^  allowed 
to  be  direct,  and  independent  of  the  iifterposi- 
tion  of  a  third  person,  whicb;1;}ie  Statute  of  Uses 
( 1 62.)  requires.  And  thus  the  quCktion  of  Scintilla 
Juris  may  also  be  avoided* 

Lilt.  586.  (383.)  The  anxiety  of  the  Courts  to  give 

effect  to  the  intention  of  the  Testator  induced 
them  in  early  times,  in  their  decisions  upon 
devises  by  Custom,  to  dispense  for  the  most 
part  with  those '  technical  words  which  are  re- 
quired for  the  limitation  of  Estates  by  Deeds, 
and  the  same  practice  has  been  generally  fol- 
lowed since  the  Statute  of  Wills.  Reasonable, 
however,  as  the  indulgence  may  at  first  sight 
appear,  the  inconvenience  which  has  ensued 
from  it  is  far  more  extensive  and  important 
than  the  mischief  which  it  was  intended  to 
prevent  The  mischief  of  greater  strictness 
would  have  been,  that  the  right  conferred  by 
the  Statute  would  be  forfeited  by  ignorance, 
while  the  inaccuracies  of  the  Testator  would 
have  redounded  to  the  benefit  of  his  heir.  The 
actoal  inconvenience  has  been  the  continual 
vexation  of  our  Judges  of  Law  and  Equity'With 
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nonitense  which  they  must  interpret,  and  abs.ur'* 
dities  which  they  must  make  consistent;  the 
consequent  accumulatfpA  of  precedents,  which 
sometimes  assist  wM  sometimes  hamper  their 
endeavours ; .  jtfd  the  uncertainties  of  ri^t, 
which  no  private  learning  or  judgment  can  de-  . 
cide«  It  must  be  owned,  however,  that  no  part 
of  pur  legal  system  displays  ^nore  ingenuity  than 
that  which  relates  to  the  interpretation  of  Wills, 
of  which'  only  a  few  outlines  can  be  expected  in 
these  pages.  The  observations  here  following 
relate  to  the  sublet  of  the  present  Chapter, 

■ 

Estates  in  Fee  Simple. 
(284.)  In  the  first  place,  it  is  clear  that  a  Denn «.  Mdior, 

5  T  R.  558  • 

Devise  of  Lands,  Tenements  or  Hereditaments,  sB!&F.s4r. 
or  the  Rest  and  Residue  of  the  Testator's  Here- 
ditaments, to  A*  without  any  expression  or  hint 
of  the  Estate  which  he  is  to  take  therein,  gives 
him  only  an  Estate  for  his  life.  It  has  been 
remarked  that  this  rule  generally  contradicts 
the  Testator's  intention ;  and  there  seems  to  have 
been  no  good  reason  for  its  original  introduc- 
tion, but  such  as  would  have  applied  equally  to 
other  technical  rules. 

(285.)  Nor  will  the  bequest  of  other  pro-  Rigbt^side- 
perty  to  the  Testator's  heir  at  law  be  a  sufficient  rso  rSenn »?' 
indication  of  an  intention  to  disinherit  him  of  ^r.^'"'^"^' 
the  reversion  of  that  which  is  given  to  A. 

(286.)  But  a  devise  of  all  the  Testator's  Ho8aii«.jack. 
Estate^  or  Interesty  or  Property,  in  any  Lands,  Hoidft«»l  ' 
&c.  to  A.  will  give  him  the  Fee,  So,  all  the  ^I'fcwcL^ 
rest  of  his  Estate,  or  of  his  Effects,  both  real  X.^^^^?"' 
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Rm«.  Wrig^;  and  personal.  (287.)  So  his  Estate  at  or  of  such 
Harding «.  '  a  placc,  Or  Called  by  such  a  name,  or  consisting 
&  b!  Tt!     '    of  so  many  acres ;  notwithstax^ing  Aat  these 

expressions  may  appear  to  indicate  rather  the 
Land  itself  than  the  interest  in  it    (386.)  So 
Pans  t;.  Miller,  the  word  Part  or  Share,  as  denoting  the  Teste* 
Pocock  V.  Bp.    *or  s  interest,  cames  the  Fee.     (589.)  Yet  the 
?B.*&  B°«7.    ^^^^  Perpetual  Jdvowson,  as  being  only  de- 
scriptive of  the  thing  devised,  have  been  held 
not  to  imply  a  gift  of  the  inheritance. 
4B«c,  Ab.  150,      (290.)  A  Devise  to  A.  in  fee  simplej  or  to  him 
for  every  or  to  him  and  his  successors^  or  to  him 
and  his  bloody  or  to  him  and  hisj  or  to  give,  sell, 
or  do  what  he  pleases  with  itj  gives  him  the 

S?d  H*a;J;n.«.  ^^^'  (^91-)  So  likewise  if  the  gift  to  him  be 
Goodiitiev.  '  charged  with  any  payment  or  burden,  in  con- 
4  EasHk      sequence  of  which  he  might  be  a  loser  if  the 

interest  ceased  with  his  life ;  but  this  can  only 
be  where  the  charge  is  not  thrown  entirely  upon 
the  lands  devised,  but  affects  the  person  of  the 
devisee. 

(292.)  And  if  the  devise  be  in*  trust  for 


(38.) 


*  (293.)  It  sometimes  happens  that  lands  are  devised  to 
two  or  more  persons,  and  the  heirs  of  the  iuroivar,  upon 
trust  to  seU  or  mortgage  them,  &c.  The  words  would  not, 
independently  of  the  trust,  make  the  Devisees  Joint- 
tenants  in  fee ;  for  indeed  they  exclude  one  of  the  essen- 
tial properties  of  Joint-tenancy,  vh.  tfae  power  of  mddng 
Partition,  or  of  otherwise  seTering  the  Jointure,  in  con- 
sequence  of  whidi  each  person's  share  might  descend  to 
his  own  heirs,  instead  of  going  to  the  heirs  of  the  survivor. 
But  it  seems  now  to  be  generally  agreed  that,  notwithstand- 
ing this  defect  m  form,  the  evident  intention  of  the  tes- 
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purposes  which  require  an  unlimited  power  of 
alienation,  the  Trustee  takes  a  fee  simple.  (294.) 
But  on  the  other  hand,  expressions,  which  if 
used  in  a  devise  to  a  person  for  his  own  benefit 
would  carry  the  fee,  may  perhaps  be  otherwise 
construed  in  the  case  of  Trustees ;  the  general 
rule  being,  that  they  shall  take  no  greater  estate  1  b.  &  c.  sit. 
than  is  required  for  the  purposes  of  the  trust.  4V1. 
The  application  of  this  rule  is  often  attended  S€«  *  Sand. 
with  difficulty. 

(295.)  If  lands  be  derised  to  A.y  and  if  he  die  i>oe  v.  Cundaii, 
under  age  then  to  B.,  this  gives  the  fee  in  the 
first  place  to  A.^  with  an  Executory  Devise,  in 
the  event  specified,  to  B.  For  if  it  were  intended 
that  A.  should  in  all  events  take  the  land  for  his 
life  only,  there  appears  no  reason  why  the  gift 
to  B.  should  be  confined  to  that  contingency. 
(296.)  And  it  may  here  be  observed  that  if  the  Bromfieid  «. 
Devise  he  to  A.  if  or  when  he  shall  attain  his  1  n*b!  31s. 
age  of  twenty-one  years,  and  if  he  die  under  |«|  *swanit. 
that  age  to  £.,  yet  the  estate  vests  in  A.  during 
his  minority ;  fqr  the  first  words  of  condition  or 


tator  is  sufficient  to  give  the  fee  simple  to  the  Trustees 
jointly.  For  if  not,  the  inconvenient  consequence  must 
follow-,  that  they  are  tenants  for  their  lives  only,  with  a 
contingent  remainder  in  fee  to  the  survivor;  which  re-  (is.) 
mainder,  while  it  is  contingent,  cannot  by  any  means  be 
conveyed;  and  though  a  Fine  would  extinguish  it,  that,  (3S.75.) 
it  seems,  would  be  for  the  benefit  of  the  Testator's  heir 
at  law>  if  he  refused  to  concur  in  the  Assurance ;  though 
it  is  evident  that  no  such  advantage  was  intended  him. 
See  Fearne  C.  R.  357.    Butl.  Co.  Litt.  191.  a.  n.  1. 

H4 
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contingency  are  used  only  to  introduce  the 
second,  and  not  to  suspend  or  defer  the  gift. 
Cowp.  660.  (297.)  Words  which  of  themselves  would  not 

See  4  Bac  Ab.    ,  rn    >      ^   ^  ^i        ^  •         1 

f55;  6T.R.  06  sui&cient  to  Carry  the  fee  simple. are  some* 
41* '  Bu^'.M^'  times  aided  by  an  introductory  clause,  showing 
5?^.^*^"'  ^^  Testator's  intention  to  dispose  of  all  his 
s^  Right  V,  property,  (298.)  And  where  it  is  evidently  in- 
boug.  7S0 ;'  tended  that  each  of  several  persons  should  take 
1  a&c'ess.  ^6  same  degree  of  interest,  and  directions  are 

given  concerning  one  of  them,  which  presnp*- 
pose  that  he  takes  the  fee,  the  implication  ex- 
tends to  them  all.  (299.)  On  the  other  hand 
(286.)  words  indicative  of  the  fee,  such  as  ^^  all  my 
4B.&C.633,  ti  Estate,"  may  be  satisfied  without  conferring 
the  inheritance  on  the  object  of  an  indefinite 
devise,  if  they  can  be  referred  to  another  devise 
which  is  expressly  in  fee  simple,  though  it 
be  a  nugatory  one  to  the  Testator's  own  heirs. 
(300.)  And  indeed  it  is  seldom  safe  to  rely  on 
any  particular  expression,  without  considering 
the  whole  ifnport  of  the  Will. 

Sect.  5. — OfDescent^  Curtesy ^  and  Dotver. 

• 

(60. 14.)         (301.)  Ir  a  person  die  seised  in  fee  simjple, 

(36.)        otherwise  than  as  a  Joint-tenant,  of  Lands  or 

Tenements,  which  he  has  not  disposed  of  by 

Will,  they  will  descend  to  his  Heir. 

Co.iitt.  15.  (302.)  The  Seisin  here  meant  is  either  actual, 

which  supposes  entry  into  Land,  or  something 

analogous  to  such  entiy  with  respect  to  incor- 

Co.  Liu.  11.  b.   poreal  Tenements ;  or  it  is  virtual,  which  con- 
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sists  in  the  actual  possession  of  the  Tenement        (55.) 

by  another  person  entitled  to  a  chattel  interest 

therein,  connected  in^  privity  or  consistent  in        {53.) 

title  with  the  estate  in  fee  simple  of  the  person 

thus  virtually  seised,  no  freehold  estate  being 

interposed.  (303).)  Where  a  person  dies  actually 

seised,  his  heir,  before  entry,  is  said  to  have  a 

mnn  in  law,  which  qualifies  him  to  defend  his  Iitt4i8.68i. 

right  in  an  action,  or  to  receive  a  Release  of  the     (22.46.) 

adverse  claimant's  right,  but  does  not  enable 

him,  without  a  seisin  *  in  deed^  to  transmit  the 

estate  by  descent  to  his  own  heir  as  such. 

This  point  is  of  importance,  because,  though  in 

lineal  descents  the  same  person  is  always  heir 

to  the  fatKer  and  to  the  son,  it  often  happens  in 

our  Law  that  the  collateral  heir  of  il.  is  not 

heir  to  the  ancestor  or  person  from  whom  A. 

inherited. 
(304.)  If  a  person  h^ye  purchased  (i.  e.  ac-  Co.Litt5.b. 

quired  by  conveyance  or  devise)  Lands  or  Te- 
nements in  fee  simple,  of  which,  from  the  nature  Co.  uiu  11.  u 
of  his  estate,  he  cannot  obtain  seisin,  these,  on 
his  intestacy,  will  also  descend  to  his  heir.  Of 
such  a  nature  is  a  remainder  expectant  upon  a 
particular  estate  of  freehold :  and  this  remain- 
der vesting  in  the  heir  by  descent,  will  not,  if 
it  remain  unaltered,  descend  to  his  heir  as  such, 
but  still  to  the  heir  of  the  first  Purchaser. 


•  (503.  n.)  This  seisin  is  to  be  acquired  by  the  actual 
entry  of  the  heir,  if  he  be  adult ;  but  if  an  infant,  the 
entry  of  his  Guardian,  or,  it  seems,  of  any  other  person 
on  his  behalf,  will  suffice.    Doe  v.  Kecn^  7  T.  R.  386. 


106  or  ESTATES  IK  FEE  SIMPLE. 

« 

(305.)  A  Vested  Remainder  b  created  and 
seeFe«nie,       purchased  at  the  same  instant,  and  the  same 

may  be  said  of  a  Contingent  Remainder, 
Springing  or  Shifting  Use,  and  Estate  by  Ex- 
ecutory Devise,  if  the  person  to  whom  the 
interest  is  given  be  ascertained  at  the  time  of 
the  conveyance  made,  or  of  the  Testator's  death ; 
*  for  if  not,  it  cannot  be  said  to  be  purchased 
until  some  person  exists,  and  is^ckscertained,  in 
(28.)  whom  it  may  vest.  (306.)  A  Revef^n,  on  the 
contrary,  is  not  purchased  at  all,  unless  it  be 
aliened  after  its  creation ;  and  where  there  has 
been  no  such  alienation,  the  rule  as  to  a  Rever- 
sion expectant  upon  a  Particular  Estate  of  Free- 

^  &  P  "*S"'  ^^^^  ^®>  '^^^*  ^*  descends  to  the  heir  *  of  the 

person  who  created  it;  and  this,  although  it 
were  created  by  Will,  in  which  case  the  Testa- 
tor, from  whom  it  descends,  himself  never  held 

Co.  Lilt  15. «.   it.    (307.)  And  the  same  rule  holds  where  a 

person  having  a  remainder  or  reversion  by 
descent,  makes  a  lease  of  it  for  life,  and  thas 
creates  a  new  reversion ;  for  this  will  descend 
to  his  own  heir^ 

Co.Litt.i4.a«       (308.)  The  eldest  or  only  t  legitimate  son  is 

*  (306.  fi.)  Some  expreasicms  have  been  attributed  to  Lord 
Kenyon,  (8  T,  R«  213,)  which  imply  that  the  receipt  of 
rent  from  a  Tenant  for  life  by  the  Heir  in  Reversion  is 
equivalent  to  seisin  of  the  land ;  but  this  opinion  is  coo-* 
trary  to  received  authorities,  (Co*  Litt.  32.  a ;  and  see 
Harg,  Co.  Litt.  15.  a.  n.  5,)  and  to  the  language  of  the 
same  Judge  on  another  occasion.    7  T.  R.  390. 

t  (309.;  By  **  legitimate"  is  to  be  understood,  exjustis 
nuptiis  procretUuSf  (Co.  Litt.  7.  b.)  begotten,  or  bom, 
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m   all  cases  the  keir  by  llie  common  law. 
(31 3-)  By  die  Custom  of  Gavelkind,  which  utttes. 
prevaib  in  Kent,  all  the  sons  are  heirs  equaUy. 
(314.)  By  the  Custom  of  borough  English  the  iitti65. 
youngest  son  is  heir. 

(315.)  In  all  cases  where  a  person  is  dead  Go.iittio.b. 
who  if  living  would  inherit,  his  lineal  heir  (if 
any)  represents  him,  and  is  heir  in  his  place.  .    ^ 

(316.)  If  th^  be  no  son,  nor  issue  of  a  son, 
all  the  daugljlers  take  the  inheritance  as  copar-  utt.  S4t. 
ceners,  aJAd  are  said  to  make  but  one  heir.     (255.it.) 
(317.)  Coparcenary  is  intermediate  in  its  nietture     (30. 38.) 
between  Joint-tenancy  and  Tenancy  in  Com- 
mon.    There  is  a  unity  of  Title,  but  no  benefit 
of  survivorship  :  for  the  share  of  a  Coparcener  Co.  Litt.  t&i. 
dying  seised  descends  to  her  heir,  who  holds  it 


^1   Ro.   Ab.  358;  or  4  Vin.  216,)  in  lawful  wedlock. 
(310.)  Foreign  Manriages  are  recognised  by  the  Law  of 
England,  (Ilderton  v.  IlderUm^  a  H.  Bl.  145;)  but  chil- 
I  dren  bom  before  marriage,  though  by  the  laws. of  the 

country  in  which  they  are  bom  the  Eubsequent  marriage 
of  their  parents  may  legitimise  them,  are  not  capable  of 
inheriting  Real  Ph)perty  here.  Doe  v.  VardiUy  5  B.  &  C. 
4^8*  (311.)  But  such  a  Special  Bastardy y  even  of  pawns 
boDi  IB  England^  is  regarded  with  some  indulgence;  inso* 
much  that  ^  the  elder  brother,  bom  before  marriage,  be 
suffered  to  take  possession  of  the  land  on  his  father's 
death,  and  after  retaining  it  all  his  life,  to  transmit  the  in- 
faeritance  to  his  own  son,  the  title  of  bis  younger  legiti- 
mate brother  is  defeated.  Litt.  399,  400;  and  see 
1  Atk.  10.  (312,)  The  illegitimc^cy  of  a  married  woman's 
child  can  in  general  be  inferred  only  from  the  impossi- 
bility of  the  husband's  access.  Harg.  Co  Litt.  1 23.  b.  n.  2. 
126.  a.  n.  2 ;  and  see  Head  v.  Heady  1  Turn.  138. 
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Co.iitt.too,b.  also'  as  Coparcener.     A  Joint-tenant  cannot 

convey  his  share  to  his  companion  by  Feoff- 
ment, because  each  is  supposed  to  be  equally 
seised  of  the  whole ;  but  he  may  conyey  it  by 
(50.)  Release.  Tenants  in  Common,  on  the  contrary, 
may  convey  to  one  another  by  Feoffinent,  bat 
not  by  mere  Release.  But  Coparceners  may 
adopt  either  mode.  (318.)  And  as  this  kind  of 
companionship  in  estate  is  created'  by  the  Com- 
mon Law  without  any  contract  of  the  oarties, 

tin.  t4s.  U7,   the  same  Law  provides  for  its  dissolution.    For 

either  one  or  more  of  the  Coparceners  may 
compel  the  rest,  by  a  Writ*.^  de  partitiane 
fadendd^  to  make  partition,  or,  if  dxey  all  agree, 
they  may  do  so  voluntarily ;  and  the  mutual 
allotment  of  their  shares  in  severalty  will  be 
valid  and  binding  without  any  conveyance; 

Harg.Co.Litt   though  pcrhaps,  by  the  Statute  of  Frauds,  a 

(167.)   '  '      writing  may  now  be  requisite.    (319.)  To  these 

partitions  the  Law  has  also  annexed  the  inci- 
dents of  an  implied  Warranty  and  Condition : 

Co.  utt.  173.  b.  a  Warranty,  by  which,  if  a  Real  Action  be 

brought  against  one  of  the  Coparceners  by  a 
stranger  who  claims  the  land  allotted  to  her, 
she  is  enabled  to  vouch  or  call  upon  the  rest  to 
join  in  defending  her  right,  or,  if  she  shall  be 
evicted,  to  contribute  from  their  own  allotments 
to  her  compensation ;  and  a  Condition,  by  virtue. 


♦  (318.  II.)  This  writ,  by  St.  31  H.  8,  c.  1,  and  St. 
39  H.  8,  c.  33,  16  also  made  iqpplicable  to  the  cases  of 
(268.)        Joint-tenants'and  Tenants  in  Common. 


r 


OF  £STAT£d  IV  F££  STMPLt.  lOp 

of  whicby  if  lawfully  evicted,  she  may  enter  on 
the  other  allotments,  and  thus  annulling  the 
Partition,  be  restored  to  her  old  undivided  share 
in  the  remaining  Tenements*  If,  however,  one  CoXiit.  irt .  b ; 
of  the  Coparceners  after  partition  alien  her  allot- 
ment, the  Feoffee  or  Grantee  cannot  take  ad- 
vantage of  this  implied  Warranty  or  Condition, 
though  it  may  be  enforced  against  him  by  the 
other  Coparceners*  (320.)  If,  without  partition,  Co.utt.  175.  •. 
a  Coparcener  alien  her  undivided  share,  the 
Feoffee  or  Grantee  is  Tenant  in  Common  with 
the  rest 

(321.)  If  a  p^on  die  without  issue  surviving  Liu.  3. 
him,  he  has  M  lineal  heir ;  for  the  inheritance 
cannot  ascend  to  either  parent ;  and  therefore 
the  collateral  heir  succeeds. 

(322.)  The  Collateral  heir  of  a  Purchaser  is  (304.) 
the  same  with  the  lineal  heir  of  his  Father,  if  ^»"-  *•  ^' 
there  be  no  impediment  of  hlflf-blood.  But  if 
the  Father  has  married  any  other  woman  be* 
sides  the  mother  of  the  Purchaser,  his  issue  by 
such  other  woman  (whether  elder  or  younger) 
are  out  of  the  question.  For  the  consanguinity 
which  is  necessary  in  our  Law  to  constitute  col- 
hteral  heirship  in  Fee  Simple,  consists  in  being 
'  descended,  not  merely  from  the  same  single 
progenitor,  but  from  the  same  pair. 

(323.)  If  there  be  no  Brother  or  Sister  of  the 
whole  blood,  nor  issue  of  such  Brother  or  Sister, 
the  collateral  heir  is  the  person  who,  rejecting 
the  half-blood,  would  be  lineal  heir  of  th« 
Father  8  Father.     And  so  on  in  the  male  line. 
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(324.)  If  no  heir  can  be  found  in  the  male 
Co.  lift.  12.  b.   line,  the  lineal  heir  (rejecting  the  half-blood  as 

before)  of  the  Father's  Mother  is  to  be  pre- 
ferred to  that  of  the  Mother  of  the  Purchaser. 
sBiack.Comm.  But  whetiicrthe  like  heir  of  the  Father's  Father's 

S38 

Mother  has  not  a  still  preferable  claim  has  been 
much  disputed.  Analogy  is  evidently  in  his 
favour ;  nor  does  there  appear  to  be  any  serious 
inconvenience  in  following  th'tt  analogy  to  the 
utmost.  ^ 

Co.  Liu.  It.  b.        (325.)  If  it  should  happen  that  the  heir  is  to 

be  sought  in  the  maternal  line,  the  same  rules 
are  to  be  observed,  beginning  wit^  the  issue  of 
the  Mother's  Father. 

Lilt.  4.  (326.)  The  Collateral  heir  of  a  person  dying 

seised,  who  was  not  the  first  purchaser,  but 
himself  entitled  by  descent,  is  to  be  sought  in 
that  line  only  in  which  the  Tenement  actually 
descended.  A^tbus  the  heir  on  the  Mother's 
side  may  be  entmd,  not  only  in  preference  to, 
but  in  absolute  exclusion  of,  all  the  paternal 

Eastwood  V.      relations  as  such.    (327.)  But  instances  have 

2P.wm9.6i4.  occurred  where  the  Father,  having  married  his 

Cousin,  has  inherited,  as  collateral  heir  to  hisr 
own  son,  the  tenements  which  descended  to 
that  son  from  his  Mother. 
(309, 310.        (328.)  A  Bastard  cannot  inherit,  nor  can  he 

ip.Wro8.78.    kave  any  but  lineal  heirs.      (329.)  A  person 
(189.)       attainted  of  Treason  or  Murder  cannot  inherit 
nor  have  heirs ;  and  yet,  if  but  for  his  attainder 
he  would  be  heir,  he  then  interrupts  the  de- 
scent, and  there  is  no  heir.    The  consequence 
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is,  that  the  Land  goes  to  the  Lord  by  Escheat 
Other  Felonies,  committed  since  the  St  54  G,  3, 
c.  145,  do  not  prejudice  the  right  of  any  per- 
son,  except'that  of  the  Offender  during  his  own 
life.    And  indeed  by  the  Custom  of  Gavelkind  sBac.  Ab.sei. 
no  Felony  has  that  effect,  unless,  in  conse- 
quence of  the  criminal's  escape,  it  be  followed  by 
Outlawry.    (330.)  An  Alien,  by  the  Common       (»93.) 
Law,  could  ne^er  receive,  transmit,  nor  inter-  p«ce,  1  vmu. 
rupt  the  iqlilltaDce ;  every  thing  proceeded  aa  ^^^* 
if  he  had  TOver  existed  ;  except  that,  if  he  had 
children  born  in  this  country,  they  might  inherit 
each  others  purchases.     (33 1*)  And  now,  by 
Statute  1 1  and  12  W.  3,  c.  6,  a  natural  bom 
subject    may  derive  his   title  of  inheritance 
through  alien  Parents  or  Ancestors:    but  to 
prevent  claims  of  this  kind  from  starting  up  at 
a  distant  period,  the  St  25  G.  2,  c.  39,  pro* 
vides  that  the  person  who  Jjo^ns,  by  virtue  of 
the  former  Statute,  must^lHin  existence  at  the 
death  of  him  to  whom  he  makes  himself  heir ; 
but  so  that,  if  the  existing  claimant  be  a  female, 
and  have  afterwards  a  Brother  or  Sister  born, 
the  whole  estate,  or  a  share  in  coparcenary, 
will  then  devolve  to  the  latter*. 


*  (532.)  There  are  cases  at  Common  Law-  where  the 
inheritance  once  vested  will  be  divested  in  favour  of  the 
right  heir  afterwards  bom.  Thus  a  posthumous  son  will 
inherit  his  Father's  estate  to  the  exclusion  of  his  Sisters, 
as  a  posthumous  daughter  would  share  with  them.  So 
if  a  brother  purchase  lands,  which  upon  his  dying  without 
issue  descend  to  his  Sisters,  they  can  never  be  secure 


It2  OF    ESTATES    IN    FEE   SIMPLE. 

CcLitt.  is.b.  (333.)  If  A.^  being  seised  of  Lands  by  de- 
scent from  his  Mother,  convey  them  to  JB.  in 
fee,  that  he  may  re-convey  them  to  A.  in  fee, 
which  is  accordingly  done,  this  makes  A.  a 
purchaser ;  so  that  if  he  die  without  issue,  his 

Co.  utt.  IS.  »•   heir  on  the  Father's  side  will  inherit    (334.)  But 

if  there  had  only  been  a  conveyance  to  J5.  in 
fee,  to  the  use  of  A.  in  fee,  A.  would  then  be 
in  of  his  old  use,  and  the  lands  would  descend 
to  his  maternal  heir. 

(335-)  Th®  Common  Law,  tenacious  of  its 
own  dominion  over  property,  never  construed 
that  as  a  Purchase  which  it  was  possible  to  con- 
sider as  a  Descent,  or  a  continuance  of  the  old 

Co.  Utt.  n.  b.  ownership,    Thus,  if  a  person  made  a  Feoffment 

to  A.  for  Hfe  or  in  tail,  with  remainder  expressly 
to  himself  in  fee,  this  Remainder  was  void,  and 
the  property  continued  in  him  by  way  of  Rever- 
sion. The  same  xme  holds  if  the  Conveyance 
be  to  uses;  as  if^.  convey  his  land  to  B.  in 
fee,  to  the  use  of  C  for  life,  or  in  tail,  with  re- 
mainder to  the  use  of  A.  in  fee,  here  A*  has  the 
reversion  of  his  old  Use. 

4B8c.Ab.3i5.      (336.)  So,  if  there  be  a  Devise  in  fee  simple 

(whether  immediate  or  in  remainder)  to  the 
person  who  is  the  Testator's  own  heir,  the 
Devise  is  void,  and  the  heir  takes  by  descent. 
(337.)  Where  however  the  inheritance  would  go 


while  both  parents  are  alive,  for  so  long  there  is  a  possL- 
bih'ty  that  a  Brother  of  the  whole  blood  may  be  bom. 
Co.  Litt.  lib. 
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to  Coparceners,    a  Devise  to  them  in  fee  as  4Bac.Ab.3i6. 

Tenants  in  Common  is  good,  because  this  from 

the  beginning  alters  the  quality  (though  not  the       (317.) 

quantity)  of  their  estate.     So,  if  the  whole  be  Heading  t. 

devised  to  one  of  them,  she  takes  it  entirely  by  i  ^]k!  «4i. 

virtue  of  the  Will,  and  no  part  by  descent;  for 

here  is  no  devise  to  the  heir,  because  one  of 

them  is  not  heir  without  the  other.  (.si6.) 

(338.)  But  a  Devise  to  the  heir  in  fee,  sub-  4Bac.  Ab.^t/y 
ject  to  an  executory  devise,  on  a  future  con- 
tingency, to  a  stranger,  gives  no  new  estate  to 
the  heir ;  it  only  threatens  to  defeat  the  estate 
which  has  descended  to  him. 

(339O  ^^^  ™^st  remarkable  rule  relating  to  Feame,  c.  n. 
this  subject  is  that  called  The  Rule  in  Shelley's 
Case ;  which  (for  our  present  purpose  at  least) 
may  be  thus  stated  :  That  wherever  an  estate  of 
freehold  is  given,  and,  by  the  same  conveyance 
or  will,  an  ulterior  estate  (whether  immediately 
following  the  first,  or  subject  to  other  remainders 
intervening),  to  the  heirs  of  the  same  person, 
this  ulterior  estate  vests  in  that  person  himself, 
in  the  same  manner  as  if  it  had  been  expressly 
given  to  him  and  his  heirs.  Hence  it  is  said 
that  in  such  case  the  word  "  heirs"  is  a  word 

# 

not  o{ purchase  but  of  limitationy  i.  e.  of  descrip- 
tion of  estate ;  the  word  of  purchase,  or  de- 
scription of  the  person  who  is  to  take  the  estate, 
being  suppressed  and  understood.  (340.)  But  Co.  liit.  8  b. 
if  the  estate  of  freehold  had  been  given  not  to  c.  R.  9.  '""*^' 
A.  but  to  another  person,  as  B. ;  the  remainder 
to  the  heirs  of  A.  would  have  been  contingent, 
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(for  no  one  has  an  heir  while  he  lives,)  and 
would  vest  by  purchase,  (if  it  vested  at  all,)  in 
the  person  who  was  heir  of  A.  at  his  death. 
(34 1 .)    It  follows  from  this  rule  that  if  Lands  or 
Tenements  be  given  to  A.  for  his  life,  with  re- 
mainder after  his  decease  to  his  heirs,  A.  may 
dispose  of  them  at  his  pleasure ;  but  his  whole 
(4^)        interest  lies  in  Livery,  and  not  in  Grant     For 
his  estate  for  life  merges  in  his  immediate  re- 
mainder in  fee,  and  he  is  to  all  purposes  actual 
tenant  in  fee  simple. 
Feame^CR.         (342.)  The  application  of  the  rule  is  some- 
times aided  by  the  doctrine  of  Resulting  Uses^ 
Thus,  if  on  any  conveyance  the  fiioft  limitation 
of  the  Use  be  to  the  hdrs  of  the  body  of  the 
Grantor,  (words  indicative  of  an  estate  tail,  and 
therefore  not  nugatory  like  the  gift  of  the  fee 
(1 68.)       simple  to  his  own  heirs,)  the  Use  resulting  to  him 
for  his  life  unites  vnth  this  limitation,  and  makes 
him  immediate  Tenant  in  Tail.     (343O  If  the 
limitation  to  the  heirs  of  the  Grantor's  body  be 
preceded  by  an  estate  to  any  other  person  for 
a  term  of  years,  however  long,  for  his  life,  or 
even  in  tail,  there  will  still  be  a  resulting  Use  to 
the  Grantor  in  remainder  for  his  life,  and  thus 
he  will  become,  upon  the  whole  matter,  Tenant 
in  Tail  in  remainder.     (344.)  There  are  two 
cases,  however,  in  which  this  resuhi&g  Use  is 
excluded ;  as,  first,  where  the  Use  is  declared 
to  another  person  for  the  life  of  the  Grantor ; 
(345)  and,  secondly,  where  it  is  declared  to  Ae 
Grantor  himself  for  a  term  of  years,  which  is 
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thought  inconsistent  with  his  taking  by  impli- 
cation the  freehold  also, 

(346,)  Whether   a  Springing  Use  or  Exe-  Feame,  c.R. 
cutory  Devise  to  the  heirs  of  a  person  who  takes 
an  estate  of  freehold  by  the  same  instrament 
will  commence  in  that  person  himself,  has  been 
doubted.     But  if  there  be  nothing  peculiar  in 
the  case  to  make  "  heirs"  a  word  of  purchase, 
the  general  rule  seems  applicable.     And  it  has  Vf-nw,  c.  r. 
even  been  contended,  with  much  cogency  of 
argument,  that, where  the  limitation  to  the  heirs 
is  effected  by  an  Appointment,  in  exercise  of  a    (i72,  ns.) 
Power  created  by  the  Deed  or  Will  which  gave 
the  life  estafe;   both    instruments  are  for  this 
purpose  to  be  considered  as  one. 

(347O  The  principle  of  the  rule  has  been 
carried  so  far,  that  where  land  is  given  to  two 
persons  for  their  lives,  with  remainder  to  the 
heirs  of  him  xphoshaU  diejirsty  the  heir  is  held  Co.Litt.d78  v. 
to  take  by  descent ;  and  yet  during  the  life  of 
his  ancestor  the  estate  was  not  only  contingent, 
but  the  person,  whose  heir  should  take  it,  unas- 
CfEirtained. 

(348.)  Descent  from  a  person  seised  in  fee 
4pes  not^  always  confer  the  immediate  enjoy- 
ment of  the  estate ;  it. may  be  subject  to  the 
claiflos.  of  a  husband  or  wife  of  the  deceased. 

The  husband  is  entitled  to  hold  for  hi^.life,  Litt.35.52. 
as  Tenant  by  the  Curtesy  of  England,  all  the 
lApds.  and  Tenements  of  which  he  and  his  wife 
.were  seised  in  deed  (actually  or  virtually)  in  her  (302,  sos.) 
right,  for  an  e^t^te  of  inheritance ;  provided  that  S^ron^!;;!" 

I  2 
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porcai  tenc-      hc  has  had  by  her  a  child  born  alive,  who  either 

nirntn  is  not  ne-  •    i  ^   •    i       •*  ^i 

cesssrv ,  see       Qoes  OF  iHigbt  inherit  the  same. 

Co.  Liu.  13.  b;       ^^^^^  rpjj^  ^j^^  .g  gjj^jtigj  ^  Teceixe  by  the 

litt.  96. 53.      Assignment  (being  a  designation  by  metes  and 

bounds  where  that  is  possible)  of  the  heir,  and 

to  bold  for  her  life  as  Tenant  in  Dower,  one 

third  part  in  value  of  all  the  Lands  and  Tene- 

Co.  utt.  31.  b.  ments  (with  some  few  exceptions)  of  which  her 

husband  was  seised  in  deed  or  in  law,  at  any 
Co.  Litt.  31.  a.  time  since  the  marriage,  for  an  estate  of  inhe- 
ritance which  a  child  bom  between  them  (if 
any)  might  possibly  inherit  By  the  Custom  of 
Gavelkind  she  is  entitled  to  a  Moiety,  but  only 
Co.  Lilt.  33.  b.  during  her  widowhood.  -y. 

(350.)  The  husband,  from  the  moment  of  the 
child's  birth,  or  of  the  acquisition  of  the  pro- 
Co.  Lilt.  30.  a ;  perty  by  the  wife,  (whichever  last  happens,)  is 
Ab.  ssi.          enabled  to  convey,  by  Feoffmient,  an  estate  for 

his  own  life    to    another  person.  •*  Before  the 
birth  of  a  child,  he  can  convey  a  good  estate 
for  the  joint  lives  only  of  himself  and  his  wife. 
Co.  Litt.  3«. ».        (351.)  The  wife's  right  commences  with  the 

marriage,  or  the  subsequent  acquisition  of  pro- 
perty by  the  husband ;  and  it  is  not  defeated 
by  his  alienation,  for  she  may  compel  the  pur- 
chaser, after  her  husband's  death,  to  assign  her 
Cni.  Fi.sM;     dowcr.     But  shc  may  extinsfuish  her  right  by 

i/ru.  Jncc.  7/v«      •••  •.11  1        «  i*«  •  •v^. 

joining  with  her  husband  m  levying  a  Fme,  or 
Co.  Litt  31.  ••   suffering  a  Recovery.     (352.)  When  she  has 

received  her  Dower  from  the  hands  of  the  heir, 
she  is  considered  as  deriving:  her  estate  imine- 
diately  from  her  husband,  so  that  only  a  revcr- 
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sioD  in  that  part  of  the  property  has  in  effect 
descended  to  the  heir. 

(353O  No  right  of  Curtesy  or  Dower  at- 
taches upon  an  estate  held  in  Joint*tenancy ; 
for  the  right  of  survivorship  is  preferred  to  all  Co.  Liu.  iss.  •. 
charges  and  incumbrances  which  do  not  amount 
to  at  least  a  partial  alienation  of  the  share.  Nor 
if  the  husbandy  being  a  Joint-tenant,  convey  CcLUt.  31.  w 
his  share  to  another,  and  thus  at  once  destroy 
the  right  of  survivorship,  and  deprive  himself 
of  the  property,  will  his  wife  be  entitled  ta 
Dower. 

(354)-    Nq  right  of  Curtesy  or  Dower  at- 
taches upgn  a  Remainder  or  Reversion  expec-  Co.Littx9.  a. 
tant  upon  a  particular  estate  of  freehold.     And 
even  ii  A.  be  tenant  for  life,  with  a  vested  re- 
mainder to  B.  for  his  life,  with  remainder  to  A.  tBacAb.3tf4; 
in  fee,  and  il.-die  before  J5.,  the  husband  or  sS.'"*' 
wife  of  A.  will  not  have  Curtesy  or  Dower,, 
because  A.  was  never  seised  of  the  Freehold 
and  Inheritance  as  one  estate. 

(355O  By  the  Common  Law,  Entry  for  a       (23.) 
Condition  broken  defeats  the  conditional  estate^  iK^Ah!^l' 
and  all  interest  derived  out  of  it;   it  therefore  or5Vin.3i5. 
defeats    the    right   of   Curtesy    and    Dower^ 
(356).  But  where  the  wife  or  husband  has  an 
estate  in  fee,  subject  to  be  divested  by  a  Shift*^ 
ing  Use,  or  Executory  Devise,  it  has  been  a 
disputed  question,  whether  these  rights  may 
not  be  enforced  after  the  event,  and  notwith- 
standing the  divesting  and  destruction  of  the 
estate  upon  which  they  attached.    This  point 
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Bas  been  decided  in  the  case  of  Buckworth  v. 
Bull.  Co.  Liti.  Thirkdl  in  favour  of  Curtesy ;  and  recently,  in 
Wiv.Ut,  that  of  Moody  v.  Kingy  in  favour  of  Dower. 
n^^  %  BiDg.     r^^  executory  devise  did  not  take  ^ect  till  the^ 

death  of  the  wife  in  the  first  of  those  cases,  and 

of  the  husband  in  the  second.     But  in  the  case 

6B.&A.561.   of  Ray  V.  Pungy  where   the  husband  had  a 

f6«.  general  Power  to  appoint  the  uses  of  the  land, 

and,  subject  to  that  Power,  was  seised  in  fee, 
it  was  held,  that  by  appointing  to  a  purchaser 
in  fee,  he  defeated  his  wife's  right  of  dower. 
The  estate  in  this  case  was  divested  in  the  life* 
time  of  the  husband,  and  the  appointee  took 
not  the  husband's  estate  but  a  new  fee  simple* 
In  the  two  former  cases  there  was  also  a  new 
fee  simple,  but  subject  to  Dower  or  Curtesy,  as 
an  excrescence  out  of  or  continuance  of  the  old 
fee,  which  would  be  still  subsisting  if  its  former 
owner  were  alive.     Such,  and  so   subtle,  ap- 
pears to  be  the  distinction,  on  the  ground  of 
positive  law,  between  these   decisions  ;    and 
when  we  consider  that  in  one  of  them  the  hus- 
band was  allowed  by  his  own  act  to  defeat  the 
incumbrance  which   he  had  voluntarily  con- 
Bac.  Tr.  SSI.     tpactcd,  and  that  the  claim  of  Dower,  accord- 
ing to  the  old  maxims  of  law,  is  entitled  to 
peculiar  favour,  there  seems  to  be  some  need 
of  a  rational  ground  for  the  distinction ;  which 
perhaps  may  be  found  in  an  inclination  of  the 
Courts,  in  the  present  age,  to  support  all  con- 
trivances by  which  a  person  who  has  invested 
money  in  the  purchase  of  land  may  be  enabled 
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at  a  future  time  to  resell  it  withoi^t  the  expense 
of  a  conyeyance  by  Fine. 

(357-)  Before  the  Statute  of  Uses,  the  Use 
or  £quitable  £state  was  subject  neither  to 
Curtesy  nor  to  Dower.  Hence  Settl^ments 
upon  marriage  became  necessary ;  of  which  the 
most  simple  form  was  to  make  the  husband  and 
wife  Joint-tenantSy  that  the  whole  might  go  to 
the  survivor.  This  seems  to  be  the  origin  of 
the  word  Jointurt^  as  applicable  to  the  provi-  <  Black.  Comm. 
sion  made  for  a  woman  upon  marriage  in  the 
event  of  her  husband's  death ;  though  it  has 
been  more  usual,  as  being  more  secure,  to 
make  this  provision  by  way  of  remainder,  ex* 
pectant  upon  a  life  estate  in  the  husband.  The 
Statute  of  Uses  would  have  given  an  unfair 
advantage  to  many  of  the  married  women  of 
that  day^  by  vesting  legal  estates  in  their  hus* 
t>ands,  out  of  which  they  might  have  claimed 
Dower,  in  addition  to  their  Jointures,  if  it  had 
not  provided  for  such  cases  in  its  sixth  and  three 
following  sections.  (358.)  The  effect  of  these  Co.Litt.s6.ix 
clauses  (which  have  a  prospective  and  perpetua} 
operation)  is,  that  if  before  marriage  lands  or 
teneinents  be  conveyed  by  the  husband,  or  by 
bis  procurement,  in  such  manner  as  to  give 
the  wife  a  legal  estate  for  her  life  at  least,  to 
b^  enjoyed  immediately  after  her  husband's 
4eath,  $he  is  barred  of  all  claiqi  to  Dower  out^ 
of  the  remainiifg  ti^nemeats  of  her  husband. 
(359O  But  this  is  on  condition  that  she  be  not 
^fterwar4s  evicted,  or  lawfully  ousted  of  her 
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Harg.  Co.  Litt.  Jointurc.     (360.)  It  is  not  necessary,  however, 

that  the  wife  should  be  of  full  age  at  the  time 
of  her  marriage.  (361.)  And  though,  if  such 
a  provision  be  madel  for  her  by  her  husband's 
Will,  or  otherwise  after  her  marriage,  expressly 
in  bar  of,  or  as  a  substitute  for  her  Dower,  she 
is  not  bound,  after  his  death,  to  accept  it ;  yet 
if  she  do,  she  is  barred. 
Anne  Twwt's  (36'2.)  Thc  right  of  Dowcr  may  also  be  barred 
Touch.  ^8^*      by  the  husband's  Fine,  and  five  years  non-claim 

by  the  wife  after  his  death. 

Sect,  6. — Of  Rights  of  Entry  am.  Action. 

Lite  414.  (363O  !*■  21  person  be  disseised,  or  otherwise 

unlawfully  deprived  of  his  land,  he  may  enter 

when  he  sees  his  opportunity,  and  so  restore  or 

Co.  Lilt.  «5i.b.  commence  his  own  seisin.      (364O  So,  if  his 

^^^  no  \        reversion  or  remainder  in  any  land  be  illegally 

divested,  he  may  nevertheless  enter  when  the 
time  for  his  possession  has  arrived ;  and  if  the 
act  of  divestment  amount  to  a  forfeiture  of  the 
only  preceding  particular  estate,  he  may  enter 
immediately.  (365.)  But  in  all  these  cases, 
until  such  entry,  or  until  the  remainder  or  re* 
Co.  Litt.  9.  a.  version  is  revested  by  the  entry  of  the  person 
*^-  ••  entitled  to  the  particular  estate,  the  person  in- 

jured has  no  estate  which  he  can  convey  or 
devise ;  he  has  only  a  Righty  which  will  descend 
(303.)       ^  ^^^  Land,  if  vested  in  him  by  a  mere  seisin 
.^g  V       in  law,  would  have  descended ;  unless  he  retease 
it  to  the  person  in  actual  seisin,  or  to  one  in 
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whom  a  reversion  or  remainder  of  freehold  is 

for  the  time  vested.    (366.)  But  it  may  be  ob-       (242 ) 

served,  that  in  ease  of  Bankruptcy^  the  Power  Smith «.  Coffio, 

given  by  Statute  to  the  Commissioners  enables 

them  to  transfer  Rights,  as  well  as  Estates,  to 

the  Assignees. 

(367.)  This  Right  of  Entry  will  be  lost,  if  LittS85.4i4. 
the  wrong-doer  be  suffered  to  keep  possession 
of  the  Lan<]t  without  sufficient  interruption  till 
his  death,  tind  then  transmit  it  by  immediate 
descent  (without  Curtesy  or  Dower  interposed),      (348.) 


to  his  heir ;  provided  that  the  person  who  has  ^^^  ^^^  ^94. 
right  do  j0t  labour  under  some  disability  at  the 
time  of  tois  descent,  from  which  he  has  never 


-'  been  free  since  his  right  accrued.  (368.)  A  claim 
or  protestation  solemnly  made  upon  or  near  Litt.  42s,  43S. 
the  land,  in  the  presence  of  witnesses,  within  the 
year  immediately  preceeding  the  descent,  is  suf- 
ficient to  avoid  its  effect.  (369.)  And  by  St  32 
H.  8,  c.  33,  where  the  wrongful  acquisition  is 
by  Disseisin  properly  so  called,  (in  opposition  Co.  litt.  tSQ.  a. 
to  Abatement  and  Intrusion,  which  are  usurpa- 
tions of  a  vacant  possession,  the  former  before 
the  entry  of  an  heir,  the  latter  before  that  of  a 
Reversioner  or  Remainderman,)  it  must  be  im- 
mediately followed  by  five  years  of  peaceful  pos- 
session without  any  such  claim,  or  a  subsequent 
descent  will  not  take  away  the  right  of  entry. 

(370.)  Moreover  by  Stat.  21  Jac.  1,  c.  16, 
'^  for  quieting  of  men's  estates,  and  avoiding  of 
^'  suits,"  it  is  enacted  in  s.  1,  '^  That  no  person 
'>  or  persons  shall  make  any  entry  into  any  lands 
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(91.  94.) 


<<  tenements  or  hereditaments^  but  widiin  twenty* 
*^  years  next  after  -  his  or  their  Right  or  Title, 
^^  which  shall  first  descend  or  accrue  to  the 
^'  same ;  and  in  default  thereof^  such  persons  so 
V^  ijpt  entering,  and  their  heirs,  sl^  be  utterly 
4:iMlluded  and  disabled  from  such  entry  afier 

"  to  be  made."    (371.)-  ^^^  ^Y  s-  ^f  ^  person 
who  at  the  time  when  his  right  of  entry  first 
accrued  or  descended  to  him,  laboured  under 
any  of  the  disabiUdes  which  have  been  already 
mentioned  in  the  Statute  of  Fines,  is  allowed 
ten  years  from  the  removal  of  such  disability  ; 
and  if  he  die  under  it,  his  heir,  though  not 
disabled,    has    ten    years    from    his    death* 
(372,)  Upon  which  Saving  the  same  construe^ 
tion  has  been,  made  as  upon  that  in  the  Statute 
of  Fines,  that  the  disability,  horn  the  termination 
of  which  the  period  is  to  run,  must  be  unin- 
terrupted.   (373O  And  ii  has  also  been  decide<^ 
that  where  there  has  been  a  continuing  series 
of  disabilities,  and  one  or  more  descents  of  the 
ri^t,  the  first  section  does  not  give  twenty 
years  after  the  last  descent ;  but  the  entry  must 
be  made,  either  within  twenty  yeara  from  the 
commencement  of  the  right,  or  within  ten  years 
from  the  last  disability  removed.     Upon  the 
whole  indeed  the  word  descend  in   the  first 
section  of  the  Statute  seems  to  be  superfluous. 

(374.)  The  Right  or  Tide  contemplated  by 

the  Statute  must  be  such  as  enables  the  party 

7Eut,3ii,3i2.  lawfully  to  enter  on  the  Tenement;  and  there-^ 

1  Tiio."!!?!     fore  the  period  cannot  begin  to  run  till  all  prior 


(9S.) 
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estates,  including  tenns  of  years  and  other  chat* 
tel  interests,  are  out  of  the  way. 

(375*)  When  the  ngkt  of  entry  is  lost,  in 
some  cases  (which  will  presently  be  specified) 
diere  is  no  remedy  left.  But  for  the  most  p^^a 
Ri^t  of  Action  remains :  which  howeyeriMiil 
be  prosecuted  within  the  time  limited  by  St  32 
H«  8,  c  2. 

(376.)  In  order  to  understand  this  Statute,  it 
must  be  observed  in  the  first  place  that  in  Real 
Actions  it  is  necessary  for  the  Demandant  to 
allege  and  prove  a  semn  of  the  Tenement  in 
question,  either  in  his  own  person,  or  in  that  of 
somie  other  from  whom  he  deduces  his  claimw 
If  he  ground  his  action  upon  his  own  personal 
seisin,  the  Statute  requires  that  it  should  have 
been  within  thirty  years  before  the  action  com- 
menced«  (377.)  But  if  he  rely  on  the  seisin  of 
another  person,  the  time  is  enlarged,  with  a  dis- 
tinction according  to  the  nature  of  the  Action. 

If  the  action  be  what  is  called  *  Passessaryy 
of  which  nature  are  the  various  kinds  of  fFritg 


*  (377.  n.)  The  distinction  which  is  commonly  made 
between  Actions  Possessory  and. Actions  Droitural,  viz. 
that  in  the  former  the  right  of  possemon,  in  the  latter  the 
ri^  qfpropertyy  comes  in  question,  seems  to  be  derived 
from  the  relative  condtisix:eness  of  those  actions,  and  not 
from  their  form  or  absolute  effect.  It  is  difficult,  in  the 
absolute  sense  of  the  words,  to  distinguish  a  right  of  posm 
sesiion  in  fee  simple  from  a  right  of  property,  fiut  the 
aitalogue  of  Actions  in  each  Class  is  well  ascertained. 


124  ^F  ESTATES  IN  FEE  SIMPLE. 

of  HtUry  and  AssizeSj  the   seisin  of  the  De« 

mandant's  "  Ancestor,  or  Predecessor,"  must 

have  been  within  fifty  years' before  the  cc«n- 

inencement  of  the  Action.     (378.)  The  word 

Predecessor  has  a  technical  signification  in  law, 

(130 )       ans^l^ring  to  Successor  in  the  case  of  a  Corpo* 

ration  sole,  as  Ancestor  does  to  Heir  in  the  case 

widdowson  «.    of  a  natufal  person  ;  and  it  seems  to  have  been 

^jn?!  ja^^*^    rightly  held  that  it  has  no  other  meaning  in 

w.ik.55t.       this  Statute. 

(379.)  But  there  are  cases  where  the  Law 

has  provided  a  remedy  by  Action,  and  yet  it 

is  impossible  for  the  party  to  allege. either  his 

own  or  his  Ancestor  s  seisin.      Thus,  if  A*  be 

tenant  for   life,  with  remainder  to  C.  in  fee 

or  with  reversion  to  B.  in  fee,  which  reversion 

jB.  afterwards  grants  to  C. ;  and  then  A.  dies> 

and  a  stranger,  1).,  intrudes   into   the  land. 

F.  N.  B.  204.     Now,  by  the  Common  Law,  C.  may  bring  his 

Bro.Ab.  Ex-     Writ  of  lutrusiou  against  Z).;  and  allege  the 

1  J.&W.657.    seisin  of  the  person  who  made  the  Settlement, 

and  also  of  A.,  the  tenant  for  life.  (380.)  Simi- 
lar remedies  are  given  to  the  purchaser,  or 
T.ji.  B.  206,  assignee,  of  a  Reversion,  and  to  a  Remainder- 
man, by  the  Writs  of  Entry  called  "  In  casu 
"  proviso,"  and  "  In  consimili  casu,"  where 
any  Tenant  for  life  has  made  a  wrongful 
alienation  in  fee  simple,  or  otherwise,  for  a 
greater  term  than  that  to  which  he  is  entitled 
(381.)  And  there  is  also  a  Writ  of  Dower,  by 
which  a  Widow  may  compel  the  due  assign? 


«of. 
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ment  of  her  third  part.  (382.)  None  of  these 
cases  •  are  within  the  letter  of  the  Statute, 
though  it  may  rightly  be  extended  to  them  by 
an  equitable  exposition.  But  in  all  of  them, 
except  the  Writ  of  Dower,  a  question  must 
arise  who  that  person  is,  from  the  last  moment 
of  whose  seisin  the  fifty  years  are  to  be  com- 
puted— the  Donor,  or  the  Tenant  for  lifer 
Neither  of  them  bears  so  much  analogy  to  an 
Ancestor  of  the  Demandant,  that  the  Statute 
can  be  made  applicable  by  mere  similitude  of 
relation ;  but  if  the  Donor  be  the  person,  then 
this  inconvenience  must  follow,  that  it  may  de- 
pend on  a  mere  accident  (the  length  of  the  first 
Donee's  life),  whether  any  and  what  time  is 

*  382.  n.)  The  Statute  says,  (s.  2.)  that  no  person  shall 
^  sue,  have  or  maintain  any  Assize  of  Mort-ancestor,  Co' 
<'  sinage,  Ayel,  Writ  of  Entry  upon  Disseuin  done  to  cmy  of 
^  his  Ancestors  or  Predecessors^  or  any  other  Action  Posses- 
^  sory,  upon  the  possession  of  any  of  his  Ancestors  or  Pre- 
'<  decessorSf  for  any  manors,  l^mds,  tenements,  or  other 
**  hereditaments,  of  any  further  seisin  or  possession  of  his 
^  Ancestor  or  Predecessor,  but  only  of  the  seisin  or  pos- 
''  session  of  his  Ancestor  or  Predecessor,  which  was  seised 
''  of  the  same  manors,  &c.  withm  fifiy  years  next  before 
**  the  Teste  of  the  Original  of  the  same  Writ  hereafter  to  be 
**  brought."     And  the  6th  section,  which  bars  the  De- 
mandant for  ever  if  the  seisin  which  he  has  alleged  be 
denied,  and  he  be  unable  to  prove  it,  begins  with  the 
words,  **  If  any  person  do  sue  any  of  the  said  actions  or 
"  writs,  &c.  and  cannot  prove,"  &c.    It  seems,  therefore, 
that  an  Action  founded  upon  the  seisin  of  a  person  who  is 
neither  Ancestor,  nor,  in  the  legal  sense.  Predecessor  to 
the  Demandant,  cannot  be  affected  by  the  Statute,  unless 
by  analogy. 
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allowed  for  prosecuting .  the  claim ;  and  there- 
fore it  may  be  thought  most  reasonable  to  fix 
the  commencement  of  the  period  at  the  later  of 
the  two  points,  however  this  may  diminish  the 
efficacy  which  might  otherwise  be  attributed  to 
the  Statute.    This  seems  to  have  been  the  opi- 

6  Tao.  275.  niou  of  Sir  V.  Gibbs,  and  of  the  Court  of  Com- 
mon Pleas,  where  he  presided ;  though  the  con- 
trary doctrine  has  been  more  recently  delivered 
by  the  late  Sir  T.  Plumer,  in  the  above  cited 
case  of  Widdowson  v.  E.  of  Harrington. 

F.N.B.i.  (383.)  A  Writ  of  Right  li||Bty  be  brought 

after  judgment  in  a  Possessory  A^j^n,  and  is 
in  general  the  last  resort  where  other  remedies 
fail ;  but,  from  the  complicated ,  nature  of  its 
machinery,  it  is  never  made  use  of  where  any 
other  proceeding  would  suffice.  By  tKe  Statute 
in  question,  the  seisin  of  the  Ancestor  or  Pre- 
decessor must  here  be  shpv^n  to  have  been 
within  sixty  years  before  the  commenc^oaent  of 
the  Action.  (384.)  The  word.  Predecessor,  it 
(378.)  must  be  observed,  cannot  possibly  in  this  case 
be  taken  in  a  general  and  popular  sense ;  for 

F.  N.  B.  5;      in  a  Writ  of  Right  the  Demandant  miuist  either 

1  H.^BL  1.'"^   himself  have  been  actually  seised,  or  must  daim 

by  Descent,  or  by  Succession  in  a  Corporate 
capacity,  from  one  who  has.  (385.)  The  Law, 
however,  is  i;ipt  scrupulous  as  to  the  means  by 
.which  this  ancient  seisin  was. acquired,,  if  the 
present  right  to  the  land  can  be  sufficiently 

Litt8.482.       proved.     Thus,  where  A.  being  tenant  for  life, 

with  remainder  to  J5.  in  fee,  J3.«disseised  4., 
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who  afterwards  re-entered,  and  restored  himself 

to  the  possession ;  this  wrongful  and  temporary 

seisin  of  B.  was  held  sufficient  in  a  Writ  of 

Bight  afterwards  brought  by  him  against  a  third 

person.     And  so,  if  A.  be  tenant  for  life,  with  Co-Littssii^a. 

remainder  to  B.  for  life,  remainder  to  ^.  in  fee, 

the  heir  of  A.  may  have  a  Writ  of  Right  against 

an  Intruder,  though  his  Ancestor's  possession 

was  by  virtue  of  the  estate  for  life  and  not  of 

the  Fee. 

(386.)  Since  th^  St  i  Elliz*  c.  19,  by  which      (217.) 
Archbishops  anc^fBishops,  and  that  of  13  Eliz. 
c.  10,  by  whioh  Colleges,  Deans  and  Chapters, 
Hospitals,  Parsons  and  Vicars,  are  prohibited 
from  alienation  for  a  longer  period  than  three  Magd.  Coii. 
lives,  or  twenty-one  years,  no  length  of  time,  78.*b. 
even  after  d  Fine,  is  allowed  to  bar  these  Cor- 
povations    of   their  rights.     (387.)    And  the 
Crown,  being  by  Prerogative  exempt  from  the 
ordinary  efieots  of  the  ktpse  of  time,  and  from 
the  operation  of  all  Statutes  in  which  it  is  not 
expressly  named,  was  never  restricted  in  this 
respect  till  by  St.  9  6.  3,  c.  16,  a  continual 
neglect  for  sixty  years  was  made  a.  bar  to  its 
claims. 

(388.)  With  respect  to  the  cases  before  al-  (375.) 
luded  to,  where  the  right  of  entry  being  lost, 
all  remedy  fails ;  they  arise  from  the  want  of  an 
actual  seisin,  which  renders  the  ordinary  forms 
inapplicable,  and  from  the  neglect  of  the  Legis- 
lature to  provide  special  remedies.  Whoever 
claims  under  a  Will  an  estate  which  was  to 
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take  effect  in  possession,  either  ii 
upon  the  Testator's  death,  or  by  execulbry  de- 
vise at  any  time  afterwards,  appears  to  Jbie  in 
tScho.&UsfN  this  situation;  if  he  do  not  take  posseaaAtAi  of 
is9/i5f.'      '  the  land  devised  ta  him,  but  suffer  his  right 

of  entry  to  be  lost,  -he  becomes  remediless. 
(389.)  And  so  it  is  tf  a  person  to  whom  a 
reversion  or  remainder  expectant  upon  an  estate 
of  freehold  is  given  by  will,  if  there  has  been 
no  actual  seisin  in  the  Devisee  of  the  Particular 
F^stman  v.  Estate.  But  if  syfch  seisin  qbol  be  proved,  the 
174.  '  '  Writs  of  Intrusion,  and  of  Entr^^ji  Casu  Pro- 
viso, and  in  Cqnsimili  Casu,  befoiiBJ|[ientioned, 
may  be  applicable :  (390.)  and  if  the  Revise  be 


subject  only  to  a  chattel  interest  preceding,  it 

seems  probable  that  it  would  be  held  to  confer 

(302 )       a  virtual  seisin  sufficient  to  support  an  Action 

D?xo%*B  &    brought  within  thirty  years  from  the  expiration 

€.298.  of  .that  interest.    (391.)  It  has  been  held  also 

that  a  Devisee's  right  of  entry  is  not  taken  away 

(367.)       by  a  descent  to  the  heir  of  the  person  in  adverse 

Sd^^'iSJ/;    seisin.     (392.)  And  it  is  to  be  observed  that 

sfi.  Md  ocmtr.    ^iiere  Lands  are  devisable  by  ancient  custom, 

VK>.  lAlu  111.  A.  .  ^  ' 

(as  in  Kent,  London,  Oxford,  Great  Yarmouth, 
Co  Litt.iii.a;  &c.)  there  is  a  customary  Writ,  called  Ex  gravi 

queretd^  by  which  it  seems  the  Devisee  or  his 

heir  may  still  recover,  at  any  time  within  fifty 

years  from  the  Testator  s  death. 

SeeBntuco.        (393*)  It  docs  uot  appear  to  havc  been  ever 

^tt.f66.  b.      decided,  whether  the  virtual  possession  given  by 

the  Statute  of  Uses  amounts  to  such  a  seisin  as 
without  any  actual  entry  may  be  sufficient  to 
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supporth'ti  Real  Action.  However^  ^  it  seems  Cro.  jocecM; 
to  be  settled  that  such  possession  is  not  suffi-  Bridgfn«i!aj. 
cient  to  maintain  an  action  of  Trespass,  and  as 
tbe.i^sin  in  a  Real  Action  is  always  alleged  as 
haring  been  accompanied  with  an  actual  taking 
of  the  profits,  (or  Espker^s  they  are  called,)  it 
may  be  thought  a  legMmate  conclusion,  that 
a  person  who  acquired  his  estate  in  any  land 
under  the  Statute  of  Uses,  if,  never  having  been 
seised,  either  actually  by  his  own  entry,  or  vir- 
tually by  the  occupation  of  a  Tenant,  for  years  (S90.) 
or  at  will,  llff  suffers  his  right  of  entry  to  be 
lost,  will  ba^e  no  remedy  left.  It  is. not  impos- 
sible that  such  cases  may  occur ;  as  where  there 
is  a  shifting  use  to  arise  upon  some  obscure 
event,  the  person  entitled  to  it  may  be  ignorant 
that  his  right  has  accrued,  and  may  therefore 
suffer  twenty  years  to  elapse ;  which,  if  the 
doctrine  just  advanced  be  law,  will  secure  the 
actual  Tenant  in  his  possession. 

(394.)  Where  a  Conveyance  has  been  made,       (23.) 
subject  to  a  Condition  at  Common  Law  for  de-  ^'  ^^  ***•  ^• 
feating  it  in  a  given  Qvent,  the  Grantor  and  his 
heirs  have  only  a  Title  of  Entry  in  that  event, 
and  no  right  of  action* 

(395.)  It  has  been  mentioned  that  the  Fine      (loo.) 
of  a  JoinMenant  or  Tenant  in  Common,  (and       (317.) 
consequently  that  of  a  Coparcener,)  though 
purporting  to  comprise  the  whole  land,  will  not 
of  itself  affect  the  estate  of  the  Conusor's  Com- 
panion; nor  will   his  simply  taking  all  the  Fairciunio. 
profits  of  the  land  without  accounting  to  his  sBorr^^cU. 

K  ^ 
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Bai  Me  s  Atk.  companioti|  constitute  such  an  adversMMsession 
«.  HuiL,  3  B?&  as  by  lapse  of  time  will  make  the  claiK  of  the 
^*  ^*^'  latter  unavailable.     If  nothing  fiirtheripfi  been 

done  to  his^  prejudip^he  must  be  consiooed  as 
Still  in  possession.  '*jn  these  cases  it  ii^p^n 
difficult  to  ascertain  what  shall  amount,  ot^>t, 
to  an  absolute  exclusioii /from  the  Tenen^ftt. 
Reading©.  (396.)  So  much  is  clear,  V^$o  person  can  cTe 
tslik^it3.       disseised  of  an  undivided  fH^ of  his  estate  :  "^ 

he  be  solely  entitled  to  thd!^id,  |^ disseisin, 
(to  whatever  measure  of  terrPfeit  may  extend 
orl>e  confined,)  must  be  absolutMiy||eiCclusive ; 
for  the  partnership  inter^srts  aboVmentioned 
can  only  arise  by  contract  or  act  of  law ;  and 
Anon.iSa]k.  whcu  two  pCTSOUs  are  actually  present  up9n 
)  land,  into  which  one  of  them  only  has  the  right 

of  entry,  the  law  adjudges  the  possession  to  be 
in  him  who  has  tht^t  right  (39^70  ^»  ^^  ^  per- 
son be  entitled  to  an  undivided  moiety,  or  third 
part,  he  cannot  be  divested  of  any  fraction  of 
-  that  share,  though  he  may  be  disseised  of  his 
whole  moiety  or  his  whole  third  part.  (398.)  It 
Co.  litt  374.  a.  has  been  laid  down  that   a  J^eoffmcnt  of  the 

whole  land  by  one  partner  or  companion,  throug^h 
the  violent  operation  attributed  to  this  mode 
of  conveyance,  id  sufficient  to  work  a  dissei^n  : 
but  it  may  be  doubted  whether  this  will  be  th^ 
case  if  the  Use  be  declared  or  result  to  the 
Feoiflfor.  A  Fine  to  his  own  use  would  not  (a« 
(100.)  we  have  seen)  have  this  effect;  and  still  less^ 
Lease  and  Helease,  which  is  always  an  innocent 
conveyance.  (399.)  If  however  any  o^ensiUe 
conveyance  of  the  whole  land  be  made  to  the 
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Stranger^  it  can  hardly  be  contended 

exclusive  enjoy meilt  by  the  latter  is 

ommencement    of  adverse  possession. 
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j^rse.     Thus  i£ 
7«sion  of  his  Ian 


(24, 108.) 


(9.11,) 


On   this    subje^  it  may  be  observed  Doev.HttUe, 
ly  thstt  while  there  subsists  any  contract, 
ess  or  implied^  between  the  parties  in  and 
of  possession,  J^  possession  cannot  be  ad- 

ortgc^or  remain  in  posses- 
the  mortgagee's  consent, 
(which  i^teene^^  the  case  while  interest  on 
the  d^t  conMHes  to  be  paid,)  no  length  of 
time,  WjMamffkdit  consent  appears  to  continue, 
will  dejpBrme  latter  of  his  right  of  entry.  So 
where  the  legal  estate  is  vested  in  a  Trustee, 
Hhe  beneficial  owner,  (or  Cestui  que  trusty)  may 
continue  in  possession  without  finy  prejudice  to 
that  legal  estate.  (401.)  In  bptibi  these  cases  Litt.463. 
the  law  considers  the  occupier  as  Tenant  at 
Will,  under  the  person  who  in  a  Court  ^Law 
ia  regarded  as  the  true  owner* 

(402.)  The  distinction  taken  in  the  present 
section  betvfeen  rights  of  Entry  and  rights  of 
Action,  though  it  su^pord  with  the  strict  lan- 
guage of  ancient  Law,  may  se^m,  wh^n  referred 
to  the  ordinary  practice  of  Our  own  time,  to 
require  ^planation.  '  It  should  be  observed^ 
then,  that  the  right  of  Action  bere;spo](ea  of  is 
the  jright  oCbringipg  a  Re^l  Action,  i.  e.  dim^  ia  (22. 46. 106, 
wluoh  .the  Inheritance,  or  at  least  the  Ftpehold^ 
is  the  thiog  immediately  in  demand,  and  which 
must:  tiberefore  in  all  c^^es  be  brought  s^ainst 
ike  actual  Tenant  of  the  Freehold;    But  this  i$ 

K  2 


(10.) 


(375.) 


303.) 


£j««titient. 
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not  the  only,  nor  by  any  means  at  this  day  the 
most  usua],  .judicial  proceeding,  by  which  the 
right  toijfand  may  be  vindicated  or  decided. 
(403.)  The  right  of  Entry  involves  in  itself  a 
right  of  Action  of  a  different  kind ;  namely, 
the  right  of  bringing  an  Ejectment.  Here  the 
subject  in  demand  is  not  a  Freehold,  but  a 
Chattel  Interest  which  has  been  created,  or 
rather  is  feigned,  for  tk^  purpose  of  expedi- 
tiously bringing  the  matter  to  a  legal  trial. 
jBacAb.  The  Writ  of  Ejectione  Firing  pr  Ejectment,  is 
the  regular  remedy  for  a  fStmer  or  Lessee 
for  years,  when  deprived  of  his  possession  ; 
(404.)  and  to  make  it  available  for  the  trial  of 
a  more  important  Title,  it  was  anciently  neces- 
sary to  pursue  tb«  following  steps.  The  party 
who  supposed  himself  entitled  to  enter  upon  the 
land,.4id  actually  enter,  and  being  so  in  posses- 
sion made  ^  a  lease  for  a  term  of  years  to  a 
friend ;  the  lessee  entered,  and  then  suffered 
himself  to  be  ousted  or  dispossessed  by  the  ad- 
versary ;  and  upon  this,  brought  his  Action  of 
Ejectment  against  him,  in  which  the  Title  of 
the  Lessor  would  necessarily  come  in  question. 
(405.)  The  contrivance  was  so  convenient  that 
the  Courts  of  Law  lent  their  aid  to  simplify  it, 
which  could  only  be  done  by  substituting  fic- 
tions for  acts  of  mere  formality*  Accordingly 
under  the  present  system  no  entry  nor  lease  is 
made,  and  the  lessee,  the  nominal  Plaintitf,  is 
generally  a  man  of  straw;  who,  according  to 
his  nature,    brings  the  action  not  against  the 
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Tenant  or  person  actually  in  possession  of  the 
land,  but  against  another  man  of  straw ;  Doe, 
for  instance,  against  Roe^  or  GoddHtle  against 
Badtitle.     Of    this^    however,    notic^  is  duly 
given  to  the  Tenant ;  and  if  he  does  not  then 
make  a  proper  appUcation  to  the  Court  to  be 
admitted  Defendant  in  the  place  of  his  unsub- 
stantial representative,  judgment  will  be  allowed 
to  pass  by  default,  and  this  will  be  followed  by 
a  Writ  to  the  Sherill*,  directing  him  to  give 
possession  of  the  land  to  the  pretended  Plain- 
tiff,  and  what  fi(f0pis  more  material,  to  remove 
all  other  persons  from  it     Bu£  upon  the  appli- 
cation of  the  Tenant,  he  will  be  admitted  to 
defend  the  Action,  under  the  condition  that  he 
confess  Lease,  Entry  and  Ouster,  and  insist  only 
upon  his  Title.     (406.)  The  Entry  here  men- 
tioned is  the  entry  of  the  Lessee ;  but  the  con- 
fession of  a  Lease  implies  that  of  a  pitefibus 
entry  of  the  Lessor  for  the  purpose  ^AT  making 
it ;  for  one  who  is  divested  of  his  estate  can  no  Toociut  teg. 
more  make  a  Lease,  until  he  be  reinstated,  than 
he  can  any  other  conveyance.    (407.)  By  these 
arrangements   much  trouble   is  saved  to  the 
Plaintiff's    Lessor,   (who  is   indeed    the  true 
*  Plaintiff  or  Demandant,)  and  the  Action  of    V 
Ejectment  is  made  a  most  convenient  instru-    \ 

*  (408.)  In  consequence  of  the  true  Demandant  not 
being  identical  with  the  nominal  Plaintiff,  the  same  ques- 
tion may  be  contested  more  than  once  between  the  same 
parties  in  sereral  Actions  of  Ejectment.  1  Phil.  £v.  333. 
This  practice)  though  open  to  abuse,  is  in  some  cases  an 

^3 
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ment  for  enforcing  every  claim  to  land,  iwhich 
consists  of  an  •  adverse  right  of  immediate 
entry,  attended  with  the  power  of  making  a 
Lease,  which  may  confer  the  same  right  on  the 
Lessee.  (410.)  The  only  case  where  the  De- 
i)»B  V.  Watts,    fendant's  confession  of  entry  is  not  considered 

tantamount  to  an  actual  entry  by  the  true 
Plaintiff,  arises  in  consequence  of  a  Fine ;  to 
avoid  the  effects  of  which  an  actual  entry  must 
be  made  during  the  five  years  allowed  by  the 
Statute,  before  an  Ejectment  can  be  brought 
(411.)  On  the  other  handj  by  Statute  4  Anih 
c.  16,  s.  16,  it  is  enacted, 

"  That  no  Claim  or  Entry  to  be  made  of  or 
**  upon  any  Lands,  Tenements  or  Heredita- 
"  ments,  shall  be  of  any  force  or  effect  to  avoid 
^*  any  Fine  levied  or  to  be  levied  with  Procla- 
"  mations,  according  to  the  Form  of  the  Statute 
^'  in  that  case  made  and  provided,  in  the  Court 
"  of  Common  Pleas  at  Westminster,  or  in  the 
^*  Courts  of  Sessions  in  any  of  the  Counties 
*'  Palatine,  or  in  Courts  of  Grand  Sessions  in 

advantage  to  Justice ;  as  where  the  result  of  the  first  Action 
is  determined  hy  any  imperfection  of  evidence  which  can 
'  afterwards  be  rectified, 

*  (409.)  Ejectment  may  be  brought  against  the  Plain- 
tifF^£f  Companions  in  Estate,  who  however  will  not  be 
obliged  to  confess  Ouster.  7  Bac.  Ab.  443 ;  2  Tau.  397. 
•Bat  it  cannot  be  brought  against  a  person  in  exclusive 
possession  under  a  subsistbg  Contract  with  the  Plaintiff, 
though  in  strictness  of  law  a  mere  Tenant  at  Will,  unless 
that  Tenancy  be  previously  determined  by  a  demand  of 
the  possession.    Doe  v.  Jacksony  i  B.  &  C.  448. 


it 


OF    ESTATES    l>i    FEE    SIMPLt;.  1^5 

«'  Wales,  of  any  Lands,  Tenements  or  Heredita- 
ments, or  9hall  be  a  sufficient  Entry  or  Claim 
within  the  Statute  made  in  the  twenty-first 
<<  year  of  King  James  i,  intituled,  An  Act  for 
"  Limitlttion  of  Actions,  and  for  avoiding  of 
''  suits  in  Law,  unless  upon  such  Entry  or 
"  Claim,  an  Action  shall  be  commenced  within 
"  one  year  next  after  the  making  of  such  Entry 
"  or  Claim,  and  prosecuted  with  Effect." 

Sect.  7. — Of  Evidence  of  Title  to  Land  in  Fee 

Simple. 

(412.)  The  Ends  of  Law  are  Justice  and 
Peace ;  and  in  proportion  as  the  Law  is  fixed 
and  systematic,  and  its  administration  powerful 
and  certain,  not  only  is  Justice  obtained  between 
litigants,  but  Peace  assured  to  the  community. 
It  is  with  a  view  principally  to  the  latter  of  these 
advantages  that  it  is  proposed  here  to  consider 
some  of  the  most  usual  Evidences  of  Title ;  by 
which,  conspiring  with  the  Law,  men  are  secured 
in  the  full  enjoyment  of  their  possessions,  and 
in  the  expectation  of  receiving  the  full  value  for 
them  on  alienation.  (413*)  Some  kinds  of  evi- 
dence will  therefore  be  noticed,  which,  though 
not  allowed  in  Courts  of  Justice,  may  be  satis- 
&ctory  to  a  reasonable  man,  as  showing  the  im- 
probability of  the  existence  of  any  lawful  claims 
against  his  estate  :  (414.)  and  but  little  regard 
will  be  shown  to  the  variety  of  modes  in  which 
evidence  may  be  exhibited  in  the  course  of  liti- 
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gation  ;  because,  whether  by  the  admission  of 
the  authenticity  of  writings,  and  the  truth  of 
other  facts,  the  whole  matter  be  reduced  into 
a  question  of  law,  to  be  decided  by  the  Judges 
only ;  or  by  a  denial,  general  or  special,  of  some 
assertion,  a  mixed  question  of  law  and  fact  be 
submitted  to  the  cognizance  of  a  Jury,  under 
the  direction  of  a  Judge,  and  subject  still  to  a 
more  solemn  decision  through  the  reference  of 
a  Special  Verdict  or  Case,  or  the  corrective  ap- 
plication for  a  New  Trial,  or  some  similar  con- 
trivance, it  will  be  found  that  most  of  the  rules  of 
Law  relating^  to  Evidence  are  equally  efficient, 
though  differentiy  applied ;  and  that  these 
changeful  forms  of  proceeding,  while  they  adapt 
themselves  conveniently  to  circumstances,  do 
not  greatly  affect  the  certainty  of  right 
4  Tan.  17.547;       (415O  First  then,  thc  mere  possession  of  land, 

it  unexplained,  is  pnma  facie  evidence  of  an 

Harper «.         Estntc  iu  Fcc  Simple;  and  is  a  sufficient  ground 

4  B.  &  c.  574.    tor  maintaining  an  Action  of  Trespass  against 

(370,  371,    every  unlawful  invader.     (416.)  We  have  seen 

372,  373.)    j^jgQ  jjjg^i  ^jj  exclusive  possession  of  land   for 

twenty  years  affords  a  legal  security  to  the  pos- 
sessor, against  all  Entries  and  Actions  of  Eject- 
ment on  the  part  of  any  person  whose  right  of 
possession  had  commenced,  (whether  in  himself 
or  in  another  whom  he  represents,)  before  the 
commencement  of  that  period,  and  who  is  not 
protected  by  an  original  and  uninterrupted  dis- 
ability continuing  within  the  last  ten  years  of 
the  same  period.   We  may  add  that  such  a  pos- 
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session,  supposing  it  to  be  at  last  interrupted)  Denn  9.  Bar- 
constitutes  a  sufficient  title  for  the  late  possessor,  "•"••Cowp^^^ 
in  an  Action  of  Ejectment  brought  by  him 
against  any  person  who,  not  having  a  right 
capable  of  being  enforced  by  the  like  Action, 
has  dispossessed  him.   (41 70  And  an  exclusive  seeSug<).VeiMi» 
possession  for  sixty  years  is  a  perfect  bar  to  all  ^^'  ^^' 
claims  and  actions  whatsoever,  (except  those  of      (386.) 
the  Church,)  which  are  founded  upon  a  right  of 
possession  existing  at  a  more  ancient  time. 

(418.)  Every  Title  must  rest  ultimately  upon 
mere  possession ;  and  an  apparent  possession  in 
fee  simple  sixty  years  before  the  present  time, 
without  any  just  ground  of  suspicion  that  there 
were  then  other  rights  in  existence  which  might 
afterwards  for  the  first  time  become  possessory, 
is  evidently  a  satisfiEurtory  commencement  of 
Title.  But  the  fact  of  such  possession  scarcely 
admits  of  direct  proof  from  any  private  docu- 
ments. Deeds  of  Feoffinent  indeed  (unless  of  Co.  Lite  7.  •• 
•very  ancient  date)  have  commonly  an  attestation 
of  the  Livery  of  Seisin  indorsed  upon  them; 
but  these  are  now  much  disused ;  and  there  is  As  to  proof  of 

.  •  J  /•  1  •   i_     •  _i.     teisin  by  Fine, 

no  other  mode  of  conveyance  which  imports  see  1  Ves. j. 
in  itself  an  actual,  (as  distinguished  from  a  fie-  ^^' 
titious,)  transfer  of  the  possession.  (41 9.)  Rea- 
son however  requires  that  whatever  professed 
transfer  of  Land  appears  to  have  been  made  in 
former  times,  should,  if  it  be  consistent  with  the 
present  possession,  be  admitted  as  an  actual 
transfer*  For  otherwise,  (no  suspicion  of  forgery 
being  supposed,)  it  seems  next  to  impossible  to 
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account  at  once  for  the  existence  of  tkifcinstru* 
ment,  and  for  the  present  possession  ad^ording 
to  it  And  therefore,  upon  a  sale  ol  wjtad,  an 
imbroken  chain  of  instmnoents  of  condHBnce 
for  sixty  years,  ending  with  one  to  the  Imdor 
himself  who  is  in  possession,  is  always  suffi^gnt 
to  satisfy  the  Purchaser,  without  any  faili^ 
proof  of  ancient  seisin*    (420.)  And  thistagrees 

t  Bac.  Ab.648.  wilh  a  jule  of  Law,  that  where  a  Deed  of  Feoff- 
ment has  been  followed  by  pipasesaJon,  the  Jury 
ought  to  presume  the  livery  of  seiinn  to.  have 
been  duly  made.  (421.)  On- &e  other  hand, 
it  is  not  sufficient  for  a  Plaintiff  in  Ejectment, 

2  Stark.  £v.      (who  is  nccessarlly  out  of  posseasiony)  to  pro* 

duce  a  Conveyance  of  the  Land  to  hiBOAelf  from 
.  a  Stranger,  unless  he  prove  the  latter  or  himself 
to  have  been  in  possession ;  and  this  holds  stiU 

«T.R.55.  more  strongly  of  a  Will.  (42a.)  That  mere 
(415.)  possession  isprmd/acie  evidence  of  a  Feei,  if  it 
be  not  a  positive  lule  adopted*  only  to  prevent 
judicial  indecision,  must  depend  upon  the  im- 
probability of  the  existence  of  a  partial  owner- 
ship without  producible  evidence  of  its  creation. 
But  possession,  accompanied  with  an  apparent 
exercise  of  ownership  over  the  whole  Fee,  seems 
to  constitute  a  substantive  evidence  of  Seisin  in 
Fee ;  and,  we  may  add,  of  a  rightful  Seisin ;  for 
neither  law,  nor  reason  where  law  prevails,  will 
presume  a  wrongful  act  (423.)  Every  convey- 
ance therefore  which  implies  Possession,  must, 
though  in  a  minor  degree,  imply  Right ;  and 
this  in  some  proportion  to  its  antiquity ;  for  the 
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tract  of  ^me  in  which  adverse  claims  have  not 
been  a||||fted  lessens  the  prohability  of  their 
exist 

(dMjl'  Bat  here  some  distinctions  occur  re< 
4atii|Pcto  the  nature  and  circumstances  of  the 
Ingj^menls.  For  it  is  evident  that  a  Sale  of 
d^jfKiand,  or  a  Mortgage^  (which  is  indeed  a 
kind  of  Sale»  tiiough  the  alienation  be  less  com- 
plete,) affords  a  stronger  presumption  of  Title, 
-and  even  of  Posae^ston,  than  a  Marriage  Settle- 
ment ;  a  Marriage  Settlement  than  a  Voluntary 
Settlement ;  a  Voluhtary  Settlement  than  a  De<- 
Tise  by  \V^ill ;  and  this  last  than  the  mere  silent 
succession  of  an  heir*.  (427.)  The  Description 
•of  the  band  is  also  of  great  importance ;  for  this 
may  be  so  general  and  vague  as  scarcely  to 
prove  any  thing  with  respect  to  particular  par- 
cels ;  or  if  it  be  more  detailed,  it  may  vary 
greatly  from 'the -description  by  which  the  land 
in  <}uestion  is  at  present  known.  Either  of 
these  defects  may  be  palliated  by  an  assertion 
of  identity  contained  in  a  subsequent  instru- 

■  ■■■■■  II'  III  l—^— — —■ ^1^— W^— ^— ^^^^     ■         I    ■      ■!        ■■     I  I 

*  (415),  Theie  degrees  of  presumption  depend  prin- 
.cipally  on  two  condderations ;  the  one  being,  the  pro- 
babilitj  that  the  Title  was  duly  investigated  at  the  time* 
and  that  a  defect  then  perceived  would  either  have  put 
a  stop  to  the  bargain,  or  have  been  recognised  in  some 
stipaladon  contained  in  the  Conveyance  itself;  (which  in- 
sepacable  rooognilion,  however,  most  Purchasers  have  the 
cunning  to  avoid) ;  (426.)  the  other,  the  length  of  time 
during  which  the  possession,  acquired  by  that  transaction, 
has  been  adverse  to  the  claims  which  it  is  supposed  to 
refute. 
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ment:  but  the  degree  of  credit  due  to  this 
assertion  must  depend  on  nearly  the  same  cir- 
(422,423.)  cumstances  as  the  general  presumption  of  Iitk 
arising  from  the  same  instrument,  which,  it 
may  be  observed,  is  not  increased  by  particu- 
larity of  description,  though  the  presumption 
of  possession  is.  There  may  be  cases,  however, 
where  the  general  presumption  of  Tide  is 
slight,  and  yet  the  presumption  that  identity 
was  truly  asserted  is  strong.  As,  if  in  a  Volun- 
tary Settlement  mention  b«  jnade  of  a  recent 
alteration  of  internal  boundaries,  or  the  like. 
curksoiiv.  (428.)  Leases  made  by  a  person  from  whom 

5  T.  R.  4if !  n.   the  Plaintiff,  in  an  Ejectment,  derives  his  title, 

are  not  admissible  as  evidence  of  that  person's 
seisin,  without  proof  of  an  actual  possession  by 
the  Lessees ;  unless  the  estates  created  by  the 
Leases  appear  to  have  expired  before  the  time 
of  living  memory.  But  the  rational  presumption 
from  the  mere  existence  of  such  instruments,  in 
favour  of  the  person  now  in  possession  of  the 
land  by  a  Title  ostensibly  derived  from  the 
Lessor,  appears,  so  far  as  concerns  the  fact  of 
the  Lessor's  actual  possession,  to  be  at  least 
equal  to  that  which  would  arise  from  a  Volun- 
tary Settlement  of  the  same  date. 
t  Stark.  £t.  (429.)  A  Receipt  for  Rent  is  evidence  be- 

Hindie,  V?a^   twccu  the  parties  to  it  of  the  relation  of  Land- 
^^'  lord  and  Tenant  subsisting  between  thenti,  in 

respect  of  the  Lands  described  in  the  Receipt. 
Doe9.iiob8on,  And  after  the  death  of  the  Tenant,  it  would,  if 
iTura!^*.'      produced  from    the   proper   custody,   be  evi- 
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^encfie  of  the  same  fact  between  other  parties. 

(430*)  A  Memorandum  made  by  a  Steward,  in  Barry  t.  Beb- 

a  book  kept  by  himself,  of  rent  received  for  his  ^"frntpu^' 

Master,  is  evidence,  after  the  Steward's  death,  x^'S? '  *  ^^' 

that  his  Master  was  Landlord  of  the  property 

there  described ;  for  the  statement  of  the  sum 

received  is  an  admission  against  the  Steward's 

interest,   and   would  have  been  sufficient  to 

charge  him:  (43 1«)  but  a  like  Memorandum  Ouirani«.More- 

made  by  the  Landlord  himself  is  not  evidence  TIs;  s  Ve«.  43. 

for  those  who  derive  their  title  from  him ;  for 

it  is  a  general  and  just  rule  of  laW  that  a  man 

cannot  make  evidence  for  himself.     Such  a 

document,  however,  would  deserve  the  atten- 

tion  of  a  purchaser ;  and  its  credit  might  seem 

to  be  enhanced  by  the  impossibility  of  its  being 

used  as  legal  evidence. 

(432.)  On  the  principle  that  where  a  fact  is       (43o.) 
against  a  person's  interest,  his  admission  of  it 
may  be  used  as  evidence  between  litigant  par- 
ties after  his  death,  when  he  can  no  longer  give 
his  testimony  in  person;  combined  with   the 
maxim  before  mentioned^  that  mere  possession 
is  primd  facie  evidence  of  seisin  in  fee;  the    (415.422.) 
declaration  of  a  deceased  occupier  of  land,  that  Uncie«.  Wat- 
he  held  it  as  A.'s  Tenant,  will  be  admitted  to  "^  ' 
prove  the  seisin  of  A.    (433*)  So,  if  a  person  Doe  v.  Pettett, 
in  possession,  without  any  apparent  Title,  ad-  L^Barkerv/ 
mit  himself  to  be  only  Tenant  for  Life,  and  R*3'«R»".6«- 
&at  after  his  death   the  land  will  go  to  A.^ 
(who  is  the  rigl^t  owner,)  this  admission  is  evi- 
dence for  A.f  so  far  as  to  prevent  his  being 
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barred  hy  the  Stttates  aS  limitation,  as  open 
an  advene  possession. 

(434.)  Maps  are  often  r^ired  to  by  Deeds 
of  CoDveyance ;  anddien,  whether  medtanically 
annexed  or  not,  they  become  incoiporated  parts 
of  the  descriptioDS  coMained  in  those  Deeds. 

Brid^n  ».      But  without  sQch  connevon,  a  Map  or  Surrey 

iLd.R^jni.      may  be  received  as  evidence  of  boundaries 

E'.tss ;  Allot  against,  tboagb  not  in 

■4  "JiamJ;   whose  directibn  ifwas 

Anon.  1  Sum.  flgatnst  those  who  detii 
The  geiwral  credibilit 
when  no  'inaccuracy  b] 
inferior,  for  proof  of  p< 
Leases. 

(435.)  When  the  proof  of  ancient  seisin  by 
private  documents  is  defective,  it  is  usual  for  a 
purchaser  to  require  extracts  from  the  Land  Tax 
Assessments  of  the  County  or  other  District,  or 
from  the  Rate  Books  of  the  Parish,  within  which 
the  Lands  are  situated.  The  Annual  Lend 
Tax  Acts  from  1692  to  1798  imposed  a  6xed 
sum  upon  each  of  the  districts  into  which  Great 
Britain  was  divided  for  the  purpose,  to  he  levied 
by  Commissioners  for  that  district,  through  die 
medium  of  Assessors  and  Collectors.  The 
business  of  the  Assessors  was  to  assess  or  ascer- 
tain the  proportion  of  this  sum,  payable  by 
every  Tenant  of  Lands,  Tenements  or  Here- 
ditaments, and  to  certify  their  Assessment  in 
writing  to  the  Commissioners.  In  the  more 
recent  of  these  Annual  Acts,  it  was  provided 
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tlat  the  Books  of  Asdessment  delivered  to  the 
Commissioners,  and  all  Minute  Books  and 
otiber  Pnblic  Books  and  Papers  relating  to  the 
Land  Tax,  should  be  the  property  of  tb^  Oom« 
missioners  for  the  tim^:  being  in  successioni 
^'  as  Recc4rds  of  and  bj4onging  to  them  the  said 
''  Commissioners  for  their  use  and  inspection," 
and  should  remain  vjl,  their  custody,  or  that  of 
their  Clerks,  &tAAnd  by  the  first  secti<m 
(which  is  stilliM^e)  of  Stat  38  6.  3,  c.  60, 
(whicli  JHjMlpiade  the  Land  Tax  perpetual 
and spljjjjHbi^demption,)  all  these  arrange* 
meigirsLreTOntinued.  From  the  words  above 
cw^  .and  the  general  rule  of  law  relating  to 
^at  are  called  Recoids,  it  wobld  appear  that 
a  sworn  copy  of  an  Assessment  might  be  pro- 
duced in  a  Coort'of  Justice  as  evidence  of  pos'* 
session,  were  it  not  that  the  **  use  and  inspection  " 
of  diese  documents  seem  to  be  confined  to  the 
Commissioaers  themselves.  There  can  be  no  See  ongiey  v. 
doubt  however  that  for  private  satisfaction,  the  1  BiJ!g!'«3. 
evidence  thus  afforded  is  of  great  weight 
(436»)'  The  Raies  or  Assessments  imposed  by 
the  Churchwardens  and  Overseers  of  the  Poor 
under  St.  43  £liz.  c.  2,  s.  1  ^  oh  the  occupiers  of 
'^  Lands,  Houses,  Tithes  impropriate.  Propria 
'^  ations  of  Tithes,  Coal  Mines,  and  Saleable 
"  Underwoods,"  are  directed  by  St  17  G.  2, 
c.  38,  s.  14,  to  be  entered  in  a  Bookj'which  is 
to  be  carefully  preserved  in  some  public  place 
whereto  the  Parishioners  may  freely  resort,  and 
lobe  produced  at  the  Quarter  Sessions  when 


• 


144  ^^   ESTATES   IV    FEE   SIMPLE* 

any  Appeal  against  a  Rate  is  to  be  detennined« 
This  direction  to  produce  the  Book  itself  seems 
to  exclude  the  evidence  of  copies ;  and  the  pro- 
vision for  its  custody  may  be  thought  to  prohibit 
its  production  in  Court  on  any  other  occasion 
Bat  see  R. «.     than  that  which  is  specified.    The  rifirht  of  in- 

Clear  A  B  & 

c  899.    *       spection  however  affords  a  facility  of  obtaining^ 

copies,  which  may  be  very  conducive  to  the 
clearness  of  a  Vendor's  Title. 

(437.)  It  is  desirable,  with  a  view  to  the 
marketableness  of  land,  that  the  w^plai^dence 
of  Title  should  be  contained  in  sudi  writtea 
documents  as  are  either  admissible  in  C4;tt^  of 
Justice,  or  at  least  have  not  the  appearance  of 
being  composed  for  the  occasion.  It  is  often, 
necessary,  however,  to  have  recourse  to  living 
testimony,  in  the  form  of  Affidavits  by  disin- 
terested persons  acquainted  with  the  facts.  And 
the  fact  of  present  possession,  which  is  the  basis 
of  all  the  rest,  is  generally  a  matter  of  sufficient 
notoriety. 

(438O  Supposing  the  proof  or  presumption 
of  ancient  seisin  and  right  to  be  sufficient,  vre 
are  next  to  consider  the  means  by  which  that 
seisin  and  right  have  been  transmitted  to  the 
present  possessor;  f.  e.  the  Alienations  and 
Descents  which  have  occurred  within  the  period 
of  our  investigation. 

(439O  Deeds  of  Alienation  are  for  the  most 

(140.  R.)     part  Indentures :  but  they  are  sometimes  Deeds 

Poll,  t.  €.  single  Deeds,  in  the  form  of  Mani* 

festoes  or  Declarations  to  all  the  world  of  the 
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Grantor's  act  and  intention.     (440.)  In  either     (20.  166, 
case  it  is  evident  that  the  Seal*  and  Signature        *  '•-^ 
of  the  Grantor  must  appear   upon  the  Deed. 
For  though  each  Part  (or  executed  copy)  of  an  Co,  utr. ti#9.  a. 
Indenture  duly  executed  is  of  the  same  force  53 ;  Maun  v. 
and  validity  in  itself  as  any  other  or  all  together,  saug.1l9t. 
and  it  is  not  necessary  that  all  parties,  or  that 
the  Grantor,  should  execute  every  Part,  yet  it 
is  obvious  that  a  Counterpart,   (or  Part  not 
executed  by  the  Grantor,)  does  not  bear  in  itself 
satisfactlliy  evidence,  nor  with^the  addition  of 
oral  testimony  can  it  ever  constitute  the  best 
evideaee,  that  the  Indenture  has  been  executed 
at  all  by  him  who  is  the  principal  and  indispen- 
sable Part  J.      (441.)   The   execution   by  the  Co.Litt.s3o.b 
Grantee,  when  the  Deed  contains  no  engage-  inLn.  c«k 
ment  on   his  part,    scarcely  serves  any  other  3*^ii^iU. 
purpose  than  to  show  his  assent  to  the  Grant ; 
which,  in  the  absence  of  evidence  to  the  con-  Thompson  «. 
trary,  is  always  presumed.     (442.)  It  is  neces-  Jj^*'* ' ^•'"^• 
sary,  however,  that  all  persons  who  are  intended  Co.  LUt.  ssi.  a. 
to  take  any  t  immediate  estate  or  benefit  by  an 

♦  (440.  n.)  As  to  Delivery,  see  Touchst.  57 ;  Doe  v. 
Kfiighiy  5  B.  &  C  671.  And  how  die  effect  of  the  de- 
livery may  be  suspended,  so  that  the  Writing  (whidh  is 
then  called  an  Escrwa^  Co.  Litt.  36.  a.)  shall  not  become 
a  Deed  until  some  condition  is  performed,  see  Johnson  v. 
Bakery  4  B.  &  A.  440 ;  Murray  v.  £.  of  Stair,  3  B.  &  C. 
82*  That  there  cannot  be  two  absolute  deliveries^  see 
Touchst.  60.    Co.  Litt.  48.  b. 

+  (44a.  n.)  This  Rule  does  not  extend  to  Remainders, 
(Co.  Litt.  231.  a.  259.  b.)  nor,  it  is  commonly  said,  to 
Uses,  created  by  the  Indenture.  «  Prest.  Conv.  394.  But 
Sammes's  Case,  13  Co.  55,  there  cited,  is  not  directly  in 

L 
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Indenture  should  be  named  in  the  beginning  of 
Tou€btu68,&c.  it  as  parties.  (443.)  Any  rasure  or  alteration 
^ceEasrisis!  made  by  the  party  benefited,  or,  it  is  said,  even 
wi  '.^Boocit  by  a  stranger  if  in  a  material  part,  (though  not 
6  M.  &  s.  f«3.  perhaps  if  the  party  can  clearly  exculpate  him- 
self,) or  cancellation  or  destruction  of  Seals, 
(unless  merely  accidental,)  will  make  a  Deed 
Sagd.  Pow.  iff.  void  which  has  once  been  good ;  but  alterations 

in  the  writing  must  in  general,  it  is  though^  be 

presumed  to  have  been  made  before  execution 

^  !-^"8'**™'  wntil  the  contrary  appear ;  (444.)  and  in  Col^ 

veyances  of  Real  Property,  (considered  merely 
as  such,  apd  without  regard  to  their  jKscessory 
or  incidental  contents,)  it  is  immaterial,  except 
as  to  the  evidence  of  original  validity,  whether 
Bat  we  as  to     the  Dccds  coutinuc  in  force  or  not;  for  their 

Lease,  HiJet  ^ 

Co.  Liu.  35.  b.   whole  effect  to  this  purpose  is  instantaneous, 

and  the  estate  which  has  once  passed  cannot  be 

recalled* 

(445O  Iq  addition  to  the  Grantee's  Seal  and 
Signature,  (the  former  of  which,  though  once 
the  gre{it  test  of  authenticity,  is  now  a  mere 
ceremony,  like  the  indenting  of  the  parchment,) 
it  is  usual  for  witnesses  to  attest  the  acts  of 
signing,  sealing,  and  delivery,  by  the  subscript 
tion  of  their  names  to  a  form  of  words  to  that 


!■  I 


point.  And  it  is  now  held  that  a  Power  of  Attomqr  oMy 
be  given  bjf  Indenture  to  a  person  who  is  not  nained  as  a 
Party.  Co.  litt.  53.  b ;  3  M.  &  S.  323.  Also  a  person 
not  named  asa  Party  may  enter  into  a  Covenant  with  one 
who  is  named;  but  this  Covenant  cannot  be  mutual. 
SaUer  v.  Kidglif,  Carth.  76 ;  Berkdey  v.  Hard^fj  58.* 

c.  355. 
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effect  vnttten  at  the  foot  or  on  the  back  of  the 

Deed,  wbiob  for  private  purposes  is  generally 

sofficiaBbt  to  aathenticate  it.    (446.)  In  Courts  t  Bm.  Ab.  647. 

of  Joatice  too  a  Deed  *  thirty  years  old  is  said 

to  proire  itself^  so  that  no  inquiry  is  made  for 

the  witnesses :  (447.)  and  a  Bargain  aiKl  Sale,       (iidO 

tl^ou^h  recent,  is  sufficiently  autiienticated  by  Kinneniey «. 

the  Momorandum  of  Inrolment  indorsed  \xpoa  de^martUv. 

it  by  like  proper  officer ;  which  is  also  condu-  i  saik^sso ; 

sive  as  to  the  t  time  of  Inrolment.    (449.)  The  ^;  ^f;^' 

date  e^cpressed  in  a  deed,  whether  old  or  recent,  ^  ^^' 

is  always  presumed  to  have  been  the  time  of 

execution  ^until  the  contrary  be  shown.    (450.) 

The  usual  formality  of  attestation  (Koweyer 

important)  is  not  essential  to  the  validity  of  any 

deed,  unless  it  be  made  in  exercise  of  a  Power 

which  has  prescribed  that  as  a  requisite  circjim- 

stance ;  but  in  this  case  the  requisition  must  b^  SDgd.P0w.2s9. 

strictly  complisd  with  ;  insomuch  that  if  a  per- 

scm  be  empowered  to  appoint  Uses  ^^  by  writing 

"  undar   his   hand  and  seal  attested  by  two 

"  witnesses,''    and  the   clause   <^  attestation 

to   the  Instrument  of  Appointment  be  only  -* 


*  (446.  n.)  So  when  other  documents,  of  equal  anti- 
quiQr,  are  produced  from  the  proper  custody,  no  proof  of 
hand-writing  is  required*     Wynne  ▼•  TymokiU,  4  B.  ^  A* 

376.  - 

t  (448.)  So  under  the  Registry  Acts,  the  Csrcifieate  of       (235.) 
R^stration,  with  the  day  and  hour  of  it,  indorsed  upon 
the  mstnunent,  expressing  also  the  Book,  Page  and  Num- 
ber, and  signed  by  the  Registrar^  &c.  is  to  be  taken  and 
flowed  as  evidence  of  the  R^stry. 

L  2 
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See  Barton  f^ 
Kirkbv*  7  Taa. 
174 ;  Rippinet 
«.WHght,2a 
&  A.  478. 
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"  Sealed  and  Delivered  by,**  Sec.  without  tbe 
y^ord  Signedy  the  Appointment  is  void.  This 
oversight  having  frequently  been  committed^ 
Ae  St.  54  G.  3,  c.  168,  was  passed  to  remedy 
it  by  a  retrospective  operation;  but  without 
extending  to  future  transactioas. 

'(451.)  A  Deed  is  not  available  in  Court 
unless  it  be  stamped  i^  the  manner  required  by 
certain  Statutes  for  the  benefit  of  the  Revenue  ; 
and  this  ought  regularly  to  be  done  before 
execution.  But,  by  St.  37  G.  3,  c.  136,  s.  2, 
the  Stamp  may  be  affixed  afterwards,  on  pay^ 
ment,'  in  addition  to  the  duty,  of  a  penalty 
of  icf/.  for  every  Skin  of  Parchment  or  Sheet 
of  Paper ;  and  by  St.  44  G.  3,  c.  98,  s.  24, 
this  penalty  may  be  remitted,  if  the  applica- 
tion be  made  within  twelve  months  after  the 
execution,  and  the  Commissioners  be  satis- 
fied that  no  fraud  upon  the  revenue  was  ia« 
tended.  (452.)  The  principal  Statute  by  which 
the  existing  duties  for  Great  Britain  bave  been 
imposed,  is  the  55  G.  3,  c.  1 84,  by  which  the 
Conveyance  upon  the  Sale  of  any  Lands,  Tene- 
ments, Rents,  Annuities,  or  other  property,  real 
or  personal,  or  of  any  right  or  interest  therein, 
was  subjected  to  bh  *  Jd  Valorem  Duty  upon 
the  purchase  money ;  viz.  For  "  the  principal 
"  or  only  Deed,  Instrument  or  Writing,"  by 
which  the  transfer  is  effected,  if  the  "  Purchase 


*  (452.  n.)  The  first  Act  which  imposed  an  Ad  Valorem 
Duty  on  Conveyances  upon  Sales  was  the  48  G.  3,  c.  149. 


ti. 
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or  Consideration  Money  therein  or  thereupon 
expressed 


H9 


* 

£. 

s. 

d. 

Do  not  amount  to  £,  20 

» 

10 

— 

Amount  to  £.  so,  and  not  to    £.  50 

•       .        1 

- 

- 

50 

-    .    -         150 

1 

10 

- 

150 

-    -    -         300 

3 

- 

- 

300 

-    -    -         500 

3 

- 

- 

500 

-    -    .         750 

6 

- 

- 

750    • 

.     -     •        lyOOO     . 

9 

- 

- 

1,000 

-      -     -        3,OCX>     * 

13 

- 

— 

3,000    < 

-     -     •        3,000     . 

-      flS 

- 

- 

3,000 

.     .      .        4,000     . 

•      35 

- 

- 

4,000 

-      -     -        5,000     • 

•      45 

- 

- 

5,000    ■ 

.      •     -         6,000      - 

■      5$ 

- 

- 

6,000    < 

-     -     -        7,000     - 

■      65 

- 

- 

7,000    - 

>    -    •      8,000    • 

•      75 

- 

- 

8,000    « 

-    -    -      9,000    . 

■      85 

- 

- 

9>ooo    . 

.    •    •    10,000    - 

■      95 

- 

- 

10,000    • 

.    -    •    13,500    . 

•    110 

- 

- 

13,500    - 

.    -    .    15,000    - 

'    130 

- 

- 

15,000    - 

*    '    •    30,000    • 

.    170 

- 

- 

30,000    - 

.    -    -    30,000    - 

'    840 

- 

- 

30,000    - 

>    -    •    40,000    « 

'    350 

- 

«. 

40,000    - 

'    -    -    50,000    - 

45<> 

- 

- 

50,000    - 

-    .    60,000    - 

550 

- 

— 

60,000    « 

>    •    -    80,000    « 

650 

. 

- 

80,000    • 

-    -  100,000    • 

800 

- 

- 

100,000  or 

upwards.  -    -    - 

i>ooo 

- 

- 

« 


€( 


(453O  ^^  T^^  Purcfaasei  or  Consideration 
money,  is  to  he  truly  expressed  and  set  forth 
in  words  at  length ;"  and  there  are  penalties 
for  neglecting  this  injunction,  which  it  is  also 
for  the  interest  of  the  Vendor  to  obseive,  as  by 
St  48  G.  3,  c.  149,  s.  24,.  the  Purchaser  may. 
recover  any  money  paid  by  him  which  is  not 
80  expressed  and  set  forth :  but  it  seems  that,  as 

^3 
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5M.&3.JM;  the  Duty  is  only  on  the  CoDsideratioa  Money 
sDo^MUji  ejppressedy  the  Deed  would  not  be  vitiated  by 
^^'  the  omission,  though  drawing  with  it  the  non- 

payment of  the  Jtrue  duty,  and  the  absence  of 
the  appropriate  Stamp.  (454.)  In  addition  to 
the  Ad  Valorem  duty,  the  Principal  Instrument 
is  subjected  tf  &  duty  oi  \k  for  every  entire 
quantity  of  1,080*  words  contahied  in  it,  except 
the  first  (455.)  Deeds  in  general,  which  are 
not  charged  with  the  Ad  Valorem^  at  any  other 
specific  duty,  pay  one  of  1  /•  15^.,  with  the  ad- 
dition of  1  /•  5^.  for  every  entire  quantity  of 
1,080  wotds,  except  the  jirst.  (456.)  But  where 
the  Conveyaifce  on  a  Sale  or.  Mortgage  is  by 
Lease  and  Release,  the  Lease,  if  the  Considera- 
tion Money  be  under  20/.,  is  charged  with  10  5. 
only;  if  under  50/.,  with  15^.;  and  if  under 
1 50  /.,  with'i  /. ;  and  that  a  feoffment,  or  Bargain 
and  Sale,  may  not,  as  consisting  but  of  one 
deed,  pay  a  lower  duty,  on  such  occasions, 
than  a  Lease  and  Release,  the  duty  which 
would  be  incurred  by  the  Lease  is  accumulated 
upon  the  single  instrument.  .  (457*)  It  is  fur- 
ther provided,  that  where  Property  held  by 
different  Titles,  or  to  be  enjoyed  by  different 
persons,  is  purchased  at  one  time,  but  convejFed 
by  separate  Instruments,  the  parties  may  appor- 
tion the  Consideration  Money  as  they  think  fit. 
(458.)  ^nd  it  is  added,  that  if  the  property  be 
sold  subject  to  any  6um  of  money  charged  on  it 
by  Mortgage  or  otherwise,  whether  that  ram  be 
due  to  the  Purchaser  or  to  another,   it  shall 
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fonn  a  part  of  the  Purchase  Money  on  which 
the  duty  is  to  be  paid  *• 

(459.)  Mortgages  are  also  subject,  under  the 
same  Act,  to  an  Ad  Valorem  Duty  upon  the 
amount  of  the  Loan,  or  principal  sum  secured ; 
viz.  if  it  do  not  exceed  50  2.  to  a  duty  of  1  /. 


If  it  exceed  £.50^  and  do  ngt  exceed  £.  100    - 

100 

900 

300 

500 

1,000 

3,000 

3f000 

4,000 

5,000 

10,000 

15,000 


151 


Andifitl 
cxoeed  j 


20,000 


« 

• 

£. 

s. 

£.100 

*i 

10 

aoo 

2 

- 

300 

3 

- 

500 

4 

- 

1,000 

5 

- 

a,ooo 

6 

- 

3»ooo^ 

► 

7 

.- 

4,000 

Ji 

- 

5)000 

9 

- 

10,000 

19 

- 

l5»ooo 

- 

15 

- 

30,000 

m 

30 

- 

35  - 


(460.)  And  the  same  duty  of  25/.  is  imposed 
on  a  Mortgage  made  for  securing  a  growing 
debt  or  floating  balance,  unless  the  amount  to  see  wiiuam* 
be  ultimately  recovered  is  limited  not  to  exceed  sBing.  ri?"' 
a  certain  sum ;  for  then  that  sum  is  the  criterion 
of  the  duly:.  But  sums  to  be  advanced  by  the 
Mortgagee  for  Insurance  of  the  Property  ag^nst 
Fire  'f,  are  excepted,  and  may  be  stipulated  to 

*'  (458.  n.)  For  other  provisions  it  is  necessary  to  refer 
to  the  Sdiedule  of  the  Act,  Part  1.  Art.  Conveyance; 
the  points  here  noticed  having  been  selected,  as  of  prin- 
tapal  importance,  from  many  others. 

t<4€0.  n.)  There  b  another  exception  of  sums  to  be 

L4 
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be  added  to  the  priacipal  without  incurring  any 
additional  duty.  (46 1 .)  A  Conveyance  of  Pro- 
perty to  Trustees  for  Sale,  if  intended  only  for 
a  security,  must  have  the  same  Stamp  as  a 
Mortgage ;  unless  it  be  for  the  benefit  of  *  Cre- 
ditors generally,  or  of  more  than  five  specified 
Creditors,  or  be  accepted  by  a  smaller  number 
in  full  satisfaction  of  their  debts.  (462.)  The 
same  additional  duty  in  respect  of  length  is 
H54.>  applicable  to  Mortgage  as  to  Purchase  Deeds. 
And  it  is  provided  that  where  the  security  is 
effected  by  several  Instruments  i^/.the  same 
time,  if  the  Ad  Valorem  Duty  exceed  2/.,  only 
one  of  4bem  shall  be  charged  with  it,  and  the 
rest  according  to  their  f  description  and  length; 

advanced  for  the  <'  Insurance  of  any  Life  or  Lives  pur- 
^  «  suaat  to  any  Agreement  in  any  Deed,  whereby  any 

^^  Annuity  shall  be  granted  or  secured  for  such  life  or 
(233.)  *^  lives."  This  seems  to  refer  to  Instruments  not  primarily 
purporting  a  Mortgage,  but  the  Grant  of  an  Annuity; 
where  the  security  given  for  sums  to  be  advanced  for  the 
purpose  of  Insurance,  would  ccmstitute  such  a  charge  of 
those  sums  as,  but  for  the  exception,  would  require  a  Mort- 
gage Stamp.  But  it  is  not  very  usual  on  the  Grant  of 
a  Life  Annuity  to  make  any  stipulation  as  to  Insurance, 
and  therefore  this  exceptive  clause  is  of  little  service* 
A  more  appropriate  clause  in  the  same  part  of  the  Act 
would  have  been  one  that  related  to  Insurance  upon  the 
life  of  a  Mortgagor  who  should  be  only  Tenant  for  Life 
of  the  mortgaged  property;  but  this  has  been  omitted. 

*  (461.  ff.)  And  dus  exception  q>plies,  although  a  pre- 
ference or  priority  of  payment  be  given  to  two  or  three  of 
the  Creditors.     CoaUs  v.  Perryy  3  B.  &  B.  48. 

t  (462.  n.)  A  Bond  given  on  this  occasion,  (not  amount- 
ing to  3,160  words,)  is  charged  with  a  duty  of  x  L  only. 
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but  die  Stamps  affixed  to  them  dball  denote  the 
payment  of  the  Jld  Vaiarem  Duty.  (463.)  From 
the  Ad  Valorem  Duty  on  Mortgages,  those  In«  \ 

struments  are  also  exemptedf  lyhich  are  given 
by  the  same  party  as  a  further  security  for  any 
sum  which  he  has  already  secured  by  a  Mort*  | 

gage  charged  with  that  duty ;  and  by  Stat  i 

3  G.  4,  c.  11 7,  s.  3,  the  exemption  is  extended 
to  all  instruments  without  restriction,  which  are 
given  as  a  further  security  for  money  already 
secured  by  a  ^Bond,  on  which  a  similar  Ad 
Vaiarem  dn(^  has  been  paid ;  but  in  either  case, 
if  any  further  sum  be  added  to  the  principal,  a 
Hew  duty  must  be  paid  in  respect  of  the  addi- 
tion. (464*)  Re-conveyance  on  Redemption 
of  a  Mortgage  requires  only  the  ordinary  Deed 
Stamp ;  and  so,  (by  the  same  Statute,  s.  2,) 
the  Transfer  of  a  Mortgage,  unless  in  respect  of 
a  further  principal  sum  added  to  the  debt 

(465.)  If  the  Stamp  be  of  a  sufficient  amount,  1  Phiii.Ev.  512. 
and  be  not  marked  with  the  name  of  another 
kind  of  Instrument  than  that  to  which  it  is 
affixed,  it  will  be  sufficient,  though  it  be  not  of 
the  proper  denomination*    (466.)  And  it  seems  Boev.  whic- 
that,  on  pay;nent  of  the  penalty  as  well  as  duty,  SS?  ""'  * 
the  Stamp  now  in  use  may  be  affixed  to  a  Deed 
made  before  the  55  G.  3,  and  will  make  it  good. 


*  {^S.  n.)  It  18  to  be  regretted  that  this  Statute  does 
not,  m  terms  at  least,  extend  the  generality  of  its  exemp* 
tion,  (without  regard  to  the  identity  of  the  person  giving 
the  second  security,)  to  the  cases  more  restrictively  pri- 
vileged by  the  former  Act* 
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For  tbe  old  Stamps  cannot  be  had  at  the  Office ; 
a  fact  which  may  be  thought  also  to  afford  some 
additional  secarity  against  the  forgery  of  Deeds 
of  an  early  date. 

(467.)  Wh^re^  as  is  sometfanes  the  case,  upon 
a  Sale,  the  Purchase  Money,  or  part  of  it,  is 
secured  by  a  Mofrtga^  of  the  same  proper^  to 
the  Vendor,  this  compound  transaction  is  sub- 
ject to  both  the  above  kinds  of  Ad  Valorem 
Duty.  (468.)  And  where  a  Deed  is  made  as 
«  a  SecuriQ^  for  the  payment,  to  differait  persons^ 
of  separate;  and  distinct  sums  of  money,  there 
must  be  a  separate  Duty  for  each  sum. 

(469.)  Wills,  so  far  as  they  relate  to  Real 

Property,  require  no  Stamp ;  but  in  respect  of 

any  Personal  Property  which  they  comprise,  the 

Copy  authenticated  by  the  Seal  of  the  Eccle- 

seeCiMip.5,     siastical  Court,  (which  is  called  the  Probate, 

and  is  the  proper  evidence  of  the  Will  so  far 
as  Personal  Property  is  concerned,)  is  subject 
to  a  Stamp  Duty  of  considerable  amount 

(470.)  It  happens  for  the  most  part,  that 
Wills  relating  to  Real  Ptoperty  comprise  Per^ 
sonal  Property  also,  and  therefore  require  to  be 
proved  in  an  Ecclesiastical  Court  The  con- 
sequence is,  that  the  originals  remain  in  the 
custody  of  that  Court,  and  must  be  produced 
thence  whenever  their  dispositions  concerning 
Realty  come  in  question  in  a  Court  of  Law  or 
Bw.Ab.644.  Equity.  (471.)  For,  by  the  general  rule  of 
Law,  neither  of  a  Deed  nor  of  a  Will>  (eiisting 
elsewhere  than  in  the  hands  of  the  adversary 


OF  ESTATES  IN  FEE  SIMPLE*  155 

himself,  against  whom  it  is  sought  to  be  en* 
forced,)  is  the  Copy  admissible  evidence. 

(472.)  There  is  one  exception,  however,  to 
this  rule^  in  the  ease  of  a  Bargain  and  Sale ; 
which,  being  a  Deed  recorded,  is  said  to  have  Smtrtiev-wii. 
had  formerly  by  usage,  and  now  has  by  the  s8ol'i4£Mt» 
express  Enactment  of  SU  to  Ann,  c.  i8,  s.  3,  ''^* 
the  like  privilege  with  Records  properly  so 
called,  that  a  Copy  may  be  *  produced  as  evi- 
dence. The  Copy  of  a  Bargain  and  Sale  for 
this  purpose  must  be  taken,  not  from  the  original 
Deed,  but  from  the  Inrolment ;  it  must  be  exa* 
mined  with  the  Inrolment,  and  signed  by  the 
proper  Officer,  (whence  it  is  called  an  Office 
Copy,)  and  must  be  proved  upon  oath  to  be  a 
triie  Copy  so  examined  and  signed.  Thijs  is 
the  principal  advanti^e  which  attends  the  Con- 
veyance by  Bargain  and  Sale. 

(473.)  It  has  been  regretted  by  a  very  com-  see6V.J.46o. 


•  (47£.  sO  'nie  Statute  makes  the  Copy  of  the  same 
fiiroe^  nkenpbadedf  and  thereupon  ediibited  to  the  Court, 
as  the  OrigiaaL  But  as  this  exoliides  all  inquiiy  into  the 
fiwt  of  .extoutiaD,  ^or  wfaea  a  Bargtfiii  and  Sde  is  pleaded, 
and  the  original  produced  with  the  oeitifieate  of  Imt>l* 
vtent  indorsed,  the  authenticity  of  U  cannot  be  denied,)  it  (1 46.  447.) 
froold  be  absurd  to  supposethat  the  Aoihers  of  the  Statute 
did  not  also  intend  Uiat  the  Copy  should  be  conclusive 
cadence  when  produced  before  a  iltfy.  It  is  remarkable 
Ifakt  t]»se  Offlee  Copies  have  been  ihepresented  by  h^ 
authority  as  act  reqidfing  any  praef  of  havfaig  been 
examined  with  the  Rolk  See  Appleton  ▼.  Lord  Bra^brook^ 
6  H..&  &  ^4, '  As  10  the  mode  of  examination  in  general, 
see  Rdfy.  Darij  2  Tau.  59;  1  PhSl.  Bv.  388. 
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petent  judge,  that  some  provisioa  has  ^  not  beeit 
made  for  authenticating  copies  of  other  private 
documents ;  the  want  of  which  often  seriously 
affects  the  title  to  an  Estate.  (474.)  For  no 
man,  in  the  absence  of  direct  stipulation,  can  be 
Pickering  v.  Compelled  (at  least  in  a  Court  of  Law)  to  pro- 
c.  tet.  duce  his  own  Title  Deeds  for  the  benefit  of  ano- 

ther claiming  or  holding  other  lands  by  the  same 
Sugd.Veiid.      Tide.    (475.)  And  therefore  it  is  usual  upon 

VS7*  m  m  M 

the  sale  of  an  estate  in  lots  or  parcels,  for  the 
person  who  keeps  the  Tide  Deeds,,  (who  is  in 
general  the  owner  of  the  lot  of  greatest  value,) 
to  covenant  for  himself,  his  heirs  and  assigns^ 
with  every  other  purchaser  or  owner,  his  heirs 
and  assigns,  for  the  production  of  the  documents 
on  proper  occasions.    Such  a  covenant  for  the 


*(  473 .  ff.)  It  appears  that  by  the  Common  Law  any  Deed 
may  be  inroUed  upon  the  acknowledgmeat  of  a  penon 
who  is  a  party  to  it ;  after  which  he  cannot  deny  the  exe- 
cution (Bull.  N.  P.  256) :  but  still  the  original  must  be 
produced  (Bfo.  Ab.  Faita  Enr.  4;  5  Co.  74.  b.):  and 
though  from  the  Report  of  Smartk  ▼.  mOiam,  in  3  Lev. 
387,  it  appears  that  in  that  Case  a  Copy  of  the  Inrolment 
of  a  Deed,  (not  being  a  Baigain  and  Sale^)  was  allowed 
as  evidence^  yet  it  should  be  obsenred  that  the  Original 
was  in  all  probability  in  the  hands  of  the  opposite  party 
in  the  Action ;  upon  proof  of  which,  if  he  had  been  r^a- 
larly  called  upon  to  produce  it,  and  refused,  secondary 
evidence  became  admissible.  (1  Fhill.  Ev.  44a.)  See^ 
however,  JLywcA  v.  Clerke,  (3  Salk,  154,)  where  it  is  again 
stated  broadly  by  Holt,  C.  J.  that  the  Copy  of  a  Deed 
Inrolled  is  evidence.  In  Shore  v.  CoUeit  (Coop*  334,) 
the  Counterpart  of  a  Lease  was  inrolled  by  the  Lessor  % 
which  could  not  on  any  principle  be  effectual. 
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most  part,  will  run  with  the  lands ;  i.  e.  the  ob- 
ligation of  it  on  the  one  side,  and  the  benefit 
'(to  be  enforced  by  Action)  on  the  other,  wiU 
attach  upon  all  future  owners  of  the  same  pro- 
perty.    (476.)  The  right  to  Title  Deeds,  like 
that  to  other  personal  property  when  in  actual 
possession,  may  be  transferred  either  by  Deed, 
or  by  Delivery  made  with  that  intention ;  but  6  Tao.  i4 ; 
in  the  absence  of  such  aets,  it  in  general  accom-  phifips«.iu^* 
panics  the  right  to  the  Land,  or  to  any  parcel  JSeTYta^i"*' 
of  the  Land;  however  small,  which  is  retained  £i**^'*'^-^* 

1  708. 

by  the  owner  of  the  Deeds. 

(4770  When  an  instrument  is  proved,  to  be  s  Bac.  Ab.  644. 
destroyed  or  lost,  it  follows  of  necessity  that 
secondary  evidence  of  its  contents  may  be  ad- 
mitted :  and  the  best  secondary  evidence  is  a 
Copy  which  some  credible  person  swears  to  have 
collated  or  examined  with  the  original.     Hence 
it  is  usual  to  make  out  copies  with  the  names 
of  witnesses  subscribed ;  and  for  private  pur^ 
poses  such  Attested  Copies  are  commonly,  in 
the  absence  of  originals,  required,  and  to  a  cer- 
tain degree  relied  on.    But  necessity  may  justify  buH.  n.  p.  254. 
a  confidence  in  plain  copies,  or  even  abstracts, 
of  documents  which  are  known  to  have  perished ; 
at  least  where  they  are  of  ancient  date,  and  have 
Jbeen  followed  by  possession,  or  where  the  names 
of  the  Witnesses  to  the  execution  of  the  ori- 
ginals appear.    (478.)  Destruction,  it  is  evident, 
may  be  proved  by  direct  testimony;  but  the  See  1  PhUi. Er. 
proof  of  loss  can  go  no  further  than  a  diligent 
search  for  what  is  first  proved  to  have  been  once 
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Brewatero.      ill  ^^istoDce :  iukd  88  to  the  reqttidite  *  degree  of 
A.II96.  diligeUce  no  general  rule  can  be  laid  down,  ex- 

cept that  it  invst  increase  with  the  impiMrtaQce 
of  the  Document. 
Fiugendd «.  (478.)  The  Recital,  or  Statetnentof  the  effect 
£t.  100 ;  Mar.  OT  contentB  of  Any  inatrumenti  m  a  Mbseqneat 
^^v!h^  Deed,  is  sufficient  prtfbf,  (fo{  fome  purposes  at 
2 j!  BomlTu  ^^^^%)  of  ti^®  original  exiOefS^e  of  the  foroier, 
&^589^^'  ^^[^^^  ^^  parties  "^ko  execilted^'^4^  latter, 

and  those  Irho  derive  tiieir  daims  frodPttMap. 
Diiioii «.  (479O  And  it  appears  that  if  the  United  Instm*- 
M^  500.  Bat  inent  is  produced  in  Court,  the  recital  ^"Iriill  be 
^lbg,4]Lt,5s'  admitted  as  evidence  of  its  execution,*  Mpast  if 

the  absence  of  witnesses  be  satisfactonfy  &L^ 

istarLEf.369.  plained;    (480.)  But  in  no  case»  it  is  conceived, 

^\'  .   can  the  Recital  of  an  Instrumetit  which  is  not 

*  produced  be  evid^iee  of  its  contents  or  effect, 

beyond  what  its  name  and  n^ure  neoesaarily 

imply,   unless  th^  be  also  proof  of  ite  loss. 

Ford  V.  Lord     (481.)  In  the  casc  of  a  Lease  and  Release,  die 

44^?3a)k.  285.  rccltal  of  the  formar  in  the  latter  has  been  held 

^  sufficient  of  itself  for  establishmg  the  conveyi- 

\nce  against  the  Releasor  and  all  who  claitt 

under  him;  which  may  he  attribofed  to  the  aim* 

.plicity,  formality,  and  merely  relative  effect  of 

ihe  recited  Instrument     But  even  here,  if  the 

rights  of  a  Stranger  can  be  affected,  the  loss  of 

&e  Deed  of  Lease  must,  as  against  him,  be 

.proved ;  and  then  the  Recital  may  be  good  se^ 

condary  evidence,  as  being  authenticated  by  the 

admission  of  the  Releasor,  who  was  the  party 

most  concerned. 
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(483.)  Of  Records  it  wiU  be  neoessary .  here: 
to  mentioii  AcCs  of  Parliaments,  Patented  Fine%. 
and  Recoireries. 

.  Acts  of  Parliltment  of  a  local  or  private  nature 
do  not|  (unless  the/  contabi  a  clause  declaring 
tliem  io  be  Public  Acts,)  c^iiistitute  any  part  of 
those  laws  of  the  realm  lyliich  all  laen  are  bound 
to||lie  acquainted  With ;  ai^d,  if  contrary  to  rea-  4  Co.  is.  k  t 
son,  or  QMmded  on  a  fd(fe  statement  or  recital  ^^"'"^^'^ 
JQdyWfeamble,  they  have  been  held  to  be  void : 
\4$uf  in^geneiHl  they  are  incontrovertible  evi* 
dencgp4f  private  right  between  the  Parties  wha  ' 
are  i&h|led  in  their  provisions,  and  their  re- 
l^-esen^Kves*    (483.)  The  rights  of  Strangers 
are  always  saved  by  a  clause  inserted  for  that 
purpose ;  though  if  it  sufficiently  appeared  who  8  Co^fsi  •. 
the  Parties  were,  this  Saving  would  be  implied,    #- 
Nor  are  Strangers  affected  by  any  Recital  or  i«  moiL  884 ; 
assertion  contained  in  such  Acts ;  nor,  in  matters  cha^u  «! 
beyond  the  scope  of  the  enactment,  are  even  the  ^^^'  ^  ^""* 
parties  concluded  by  an  erroneous  recital  of  the 
effect  of  an  Instrument    (484.)  The  |^oper  evi*  1 S^  Et.sss. 
dence  of  a  Private  Act  is  a  Copy  examined  with .  *^ 
the  Parliament  Roll.    A  printed  Copy  unsworn 
is  not  generally  admissible  in  €my  Court  unless 
there  be  a  provision  in  the  Act  for  that  purpose* 
(485O  By  Stat  33  Geo.  3,  c.  13,  Private  as  weH 
as  Public  Acts  commence  their  operation,  (vm^ 
less  it  be  otherwise  provided,)  from  the  time  of 
the  Royal  Assent  being  given,  which  is  indorsed 
upon  the  Roll,  and  forms  part  of  the  Act 

(486.)  Letters  Patent  under  the  Great  Sea] 


^ 
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are  the  ordinary  instrum^its  for  the  Conveyance 
of  Crown  Property.  These,  being  always  in- 
rolled,  are  matters  of  Record ;  and  by  Stat  3 
5  Co.  5S.  b ;  and  4  Ed w.  6,  c.  4,  explained  by  Stat.  1 3  El. 
'  '  c.  6,  an  Exemplification  (i.  e.  a  certificated  tran^* 
script)  of  the  Inrolment,  under  the  Great*Seal, 
is.«of  the  same  force  and  effect  as  the  original 
Patent 

(487.)  The  most  appropriate  Evidence  of  a 

Fine  is  the  inderUureSf  whicl^^e  made  out  by 

an  Officer  of  Ae  Court,  called  tl||Ch.irographer, 

and  delivered  to  the  parties.    This  is^what  is 

p.N.B.i47.«;  meant  by  the  Ingrossing  of  the  Fine,  and  seems 

Co.  Read.  I!.  1.  ncccssary,  though  not  tOr  its  completion,  as  a 

Fine  at  Common  Law,  yet  to  its  being  pro- 
(77.)       claimed  according  to  the  Statute.    And  accord- 
ingly, though  the  Indentures  are  in  themselves 
Baii.N.p.ss9;  sufficient  evidence  of  the  Fine,  an  indorsement 

on  them,  by  the  Chirographer,  of  the  Proclama* 

tions  being  regularly  made,  is  not  so ;  but  must 

be  sworn  to  have  been  examined  with  the  Roll ; 

for  the  Chirographer's  authority  does  not  extend 

BegiOen.Mich.  to  the  Proclamations.    (488.)  It  seems  that  a 

Fi.  &  Rec.  57*7.  Fiuc  may  at  any  time  be  exemplified  under  the 

BuU.N.p.sss;  Seal  of  the  Court,  which  ♦  Exemplification  is  of 

Ld.^]^aybrook,  higher  cTcdit  than  a  sworn  copy ;  and,  like  the 

6M.&.s.$4.    in^utures,  is  perpetual  and  independent  of 

other  proof.    (489.)  But  the  niore  usual  substi^^ 
\r^  \        tute  for  the  Indentures  is  a  copy  examined  with 

154^  —————— —————^     .    «.         . 

*  (488.  n.)  Fines  and  Recoveries  in  Wales  and  the  Coun- 
ties Palatine  may  be  exemplified  under  the  Seals  of 
respective  Courts,  by  St.  37  El.  c.  9,  s.  8. 
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the  Roll,  which,  being  proved  by  the  examiner's 

oath,  is  also  good  evidence.  The  Office  extractst 

which'are  commonly  supplied  for  the  satisfaction 

of  Purchasers,  cannot  be  given  in  evidence;  for  Bttii.N.P.t(8. 

it  is  a  general  rule  that  the  whole  of  a  Record 

most  be  exhibited. 

(490*)  The  best  evidence  of  a  Common 
Recovery,  or  of  any  other  Judgment,  is  an 
Exjsmplification ;  but  a  Copy  exajnined  with 
the  Roll  is  also  ^^issible. 

(491.)  Nptwpl^standing  the  great  solemnity 
attribute*  to  Assurances  by  Matter  of  Record, 
it  appe&rs,  from  the  frequent  AppIi9ations  to 
like  Court  of  Common  Pleas  for  the  Amendment 
of  Fines  and  Recoveries,  that  they  are  much 
more  liable  to  inaccuracies  than  any  private 
vrritings ;  insomuch  that  the  Deeds  which  com- 
monly precede  or  follow  these  Assurances  serve, 
not  only  to  direct  their  operation,  but  to  correct  6  T«a.  75. 
their  errors.    (492.)  No  amendment  can  be  ^^^',70^^^' 
'^ade  in  the  description  of  the  property  in  a  i  h.  bi.  73 ; 
Fine  or  Recovery,  otherwise  than  in  consist-  JtLTi!^.' 
ency  with  the  right  construction  of  the  Deed  ; 
but  sometimes  new  descriptions  of  property,  (as 
Wood,  Meadow,  Pasture,  an  Advowson,  &c«)  1  Biog.  tt  -, 
or  an  increased  number  ot  acres,  and  new 
names  of  places  or  Vills,  have  been  inserted  on 
the  faith  of  mere  general  words  in  the  Deed, 
(as  of  all  the  party's  hereditaments^  &c.)  joined 
with  the  particular  Affidavit  of  the  Conusor  or 
Recoveree  himself.     And  so,  a  mistake  in  the  <  Bine.  9s. 
name  of  the  Vill,  which,  occurred  also  in  the 

M 
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Deed,  but  accompanied  therewith  matter suffi- 
cient  for  its  correction,  has  been  amended. 
(493.)  And  it  is  clear  that  where  the  property 

i^ambe  v.  Reu-  ^    Sufficiently    ascertained  by  the  Deed,  the 

Gitl  V.  Yeates '  amendment  may  be  made   after  the  death  of 

&  u«.  4  Tan.  ^1^^  Conusor  or  Recoveree,  and  even  in  opposi- 
tion t^  the  claims,  of  his  heir.  Bat  Affidavits 
must  be  made  of  such  &cts  as  may  satisfy  the 

s  Bing  93.       Court  as  to  the'  intention  of  the  Parties ;  ^r 

which  purpose  it  seems  to  be  indispensable  that 
such  a  possession  should  have  followed  the 
transaction,  as  the  amended  Assutince  woold 

t  Bing.  386.     have  giveill ;    and  the  absence  of  property  to 

which  an  actual  description  in  the  Assurance 
could  relate,  is  a  cogent  additional  argument  for 

3  Bing.  176.     alteration.    (494.)  It  appears  also  that  additions 

may  be  made  in  pursuance  of  a  mere  general  de- 

*  ^'  ^J?  I?^  scription  in  the  Deed,  if  the  Affidavits  be  such 

&V.SBJ.  Rep.         /,_  1     ^    , 

\209,  as  fully  to  proTe  that  the  property  m  question 

was  in  the  possession  of  the  Conusor  or  Re- 
coveree at  the  time  of  the  Assurance,  and  has 
ever  since  been  enjoyed,  as  if  it  had  been  com- 
^^a^«o.«7.    prised    in   it.     (495.)  Amendments  have  also 
s  B.  &  B.  98 ;  been  made  in  the  names  of  the  Parties :  bot  for 

2  B  &  p.  455  * 

1  b!  &  B.  15. '  this,  at  least  as  far  as  concerns  the  Conusor 
or  Recoveree,   there  should  be  very  full  evi- 
dence of  identity  and  mistake.     (496.)    The 
Term  of  which  a  Fine  or  Recovery  is  entered 
(112.)      cannot  be  altered;  for  this,  instead  of  amend- 
« Bi.  Rep.  788.  ing  the  Assurance,  would  be  to  make  a  new 
(lis.)      one.    (497.)  The  same  may  in  gexieral  be  said 
of  altering  the  name  of  the  County ;  which, 
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hoWevcry  has  bem  aUowed  where  tliere  was  a 
great  resemblance,  as  between  the  Coudty  of 
Southamptotiy  and  the  County  of  the  Town  of  4  Tta.  355. 
Southampton;   or  where  one  parish  extended  sTM-sr. 
into  two  counties. 

(498.)  The  Record  of  a  true  Recovery  in 
an  adversary   Action,    (other  than  an;  Eject- . 
menit),  when  pleaded  between  the  same  Parties, 
or.  those  who  deiiVe  tkeir  claims  from  them,  in 
an  Action  of  no  higher  fdrm,  is  conclusive  upon 
die  point  which  die  Record  shqws  to  have  been 
decided  ;«^lSough  it  seems  tihat  if  not  pleaded, 
lint  rahibited  to  the  Jury  as  Evideiiee,  they  are  iPbiiuEv.sso. 
not  absolutely  bound  by  it   (499.)  The  Record 
of  a  Yerdict  not  followed  by  Judgmait,  (or  if 
ihie  Verdict  were  taken  in  aid  of  a  Court  of 
Equity,  by  a  Decree  of  that  Court,)  cimnot  be  iPhiii.EY.989. 
produced  as  Evidence.    (500.)  And  no  exter- 
nal testim<Miy  can  be  given,  to  show  on  what  7Bac.Ab.456. 
point  the  Judgment  turned. 

(501.)  All  Judgments  given  in  any  of  the 
King's  Courts  at  Westminster,  (except  the 
House  of  Lords,  the  last  resort  of  all  appeali^,) 
are  liable  to  be  reversed,  upon  a  Writ  of  Error 
brought  in  a  superior  Court,  for  defects  appa- 
rent on  the  Record.  But  Amendments  may  be 
^ade  even  after  the  Writ  of  Error  is  brought  iUci»rdioD  v. 

M    II'    k 

And  by  St  23  Eliz.  c.  3,  s.  2,  no  Fine,  Pro-  sBing.346. 
damations  on  a  Fine,  nor  Common  Recovery, 
can  be  reversed  for  false  or  incongruous  lan- 
guage, rasure,  interlining,  &c.  ^^  or  other  want 
^^  of  form  in  words,  and  not  in  matter  of  sub- 
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"  stance."     (502.)   Also,   by   St.  10  and  11 
W.  3.  c.  14,  no  Fine,  Common  RcccRrery,  or 
Judgment,  can  be  reversed,  unless  the  Writ  of 
Error  be  brought  within  twenty  years  after  ihe 
Fine  levied,  Recovery  ipffered,  or  Judgment 

entered  of  Record  ;  ofWMl^^f  ^^  1^^  ^i^* 
ability  of  any  person  w  whomUhe  right  of 
bringing  the  Writ  of  Error  shall  accrue  within 
the  twenty  years,  then  within  five  years  tfler 
the  disability  removed. 

(503.)  The  authenticity  and  verbal  contents 
of  an  Instrument  being  ascertainu^iiilig  neces* 
sary  to  advert  next  to  the  general  rules  &r  its 
construction  or  interpretation. 

And  first,  as  to  Deeds.  Here  the  first  great 
leading  tule  is,  that  the  intention  of  the  parties 
is,  if  possible,  to  be  supported:  (504.)  and 
the  second,  that  this  intention  is  to  be  ascer- 
tained by  the  Deed  itself,  that  is,  from  all  parts 
of  it  taken  together.  (505.)  This  second  rule, 
though  directive  of  the  application  of  the  first, 
is  yet,  in  s6me  degree,  subordinate  to  it  For 
if  the  circumstances  are  such  that  a  Deed  can 
have  no  efiect  at  all  in  that  mode  of  operation 
which  the  ordinary  meaning  of  its  words  sug- 
gests, it  will  be  allowed  to  operate  in  another 
mode  rather  than  be  quite  ineffectual.  Thus, 
if  a  person  having  a  Power  of  Appointment,  but 
no  Estate,  use  the  language  of  Conveyance 
appropriated  to  the  transfer  of  Estates,  it  shall 
be  deemed  an  exercise  of  his  Power.  (506.)  Cir- 
cumstances, not  appearing  in  the  Deed,  may 
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ako  negative  or  rebut  an  implication  of  Law^ 
such  as  a  Resulting  Use*  (507.)  And  if»  in  th« 
applicttion  of  the  Deed  to  the  circumstances^  1  j?inU  Ev. 
an  aioabiguity  be  made  apparent  which  was  not 
manifest  on  the  fac^  of,  the  instrument,  (as 
where  two  persqii^iMpjiiigs  are  known  by  diie 
same  namej^a  rar^r  inquiry  into  circum^ 
stances  may  be  made  in  order  to  remoye  it. 
(508.)  But  in  general  no  expression  can  be 
contradicted  or  explained  by  extrinsic  evidence ; 
and  the  intention  coUected  Jrom  the  four  car^ 
nets  of  .t4||^eed  is  to  govern  *  the  construc- 
tion of  every  passage;  unless,  by  virtue  of  some 
technical  rule,  it  have  a  peculiar  meaning,  from 
which  the  intention  itself  must  be  principally 
inferred.     (5ii*)  A  third  general  rule,  sub- 

*  (509.)  So  as  even  to  justify  the  transposition  of  words, 
(Co.  Litt.  217.  b. ;  Toucluit.  87,)  and  often  to  deviate  from 
the  strict  grammatical  sense.  Thus»  it  is  not  always  ne- 
cessary that  two  negatives  should  make  an  affirmative; 
(Touchst.  87 ;)  the  word  ^^  same/'  though  properly  refer- 
ring alwajTS  to  the  last  antecedent,  (Co.  Litt.  20.  b.)  may, 
to  avoid  a  contradiction,  be  difierently  applied*  Cro.  Jac. 
663*  (510.)  And  in  conditions,  (ht  expressions  of  con* 
tingency,  ^*  A,  and  B.  or  C"  may  be  taJcen  to  mean  ^*  A. 
*^  or  B.  or  C,"  if  required  by  the  intention ;  (Co.  Litt. 
325.  a. ;  Cro.  Eliz.  270 ;)  but  it  is  not  a  universal  rule 
that  a  disjunctive  particle  in  the  end  of  a  period  shall 
make  all  the  preceding  members  of  it  disjunctive.  3  Atk. 
391.  It  seems  indeed  that  these  conjunctive  and  disjunc- 
tive particles  may  either  retain  or  exchange  their  proper 
significations,  according  to  the  apparent  intention.  See 
If  right  V.  Kempf  3  T.  R.  470 ;  and  see  further,  6  T.  R.  34 ; 
Doe  %^Jeuepi  1 2  East,  288 ;  Hasker  v.  SuUonf  1  Bing.  500. 
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servient  to  the  two  former^  ia,  tliat  ambiguooa 
words  sksiU  be  construed  most  favourably  to  the 
prantee  or  pers<»  intended  to  be  benefited.  The 
same  principleis  perhaps  a  little  differently  enun* 
elected  in  the  i^axini,  (oflen  applied  to  Deedst 
Bac.  Tr.  4«.      thougU  mofe  significaii%^  it  may  be  thought, 

to   Pleadings,)  *^  that  words  are  to  be  taken 

*'  most  stroi^Iy  against  him  who  utters  them." 

For  though  a  distinction  has  been  taken  in  this 

pioird.  134.  a.    rospect  betweeu  a  Deed  Poll  and  an  Inden* 

(140.11.439.)  ture — because  in  the  latter  every  word  is  to  he 

attributed  to  all  parties,  as  proceeding  from  their 

mutual    assent  or   concurrence,  while   in  the 

former  there  is  but  one  party  to  whom  they  can 

»«"«»••  Den.  be  attributed — yet  it  is  certain  that  the  rule, 

842.'  '  as  first  stated,  is  applicable  to  Indentures  ;  and 

if  every  ambiguous  word  in  a  Deed  Poll  is  to 
be  taken  most  strongly  a^nst  the  Party  who 
executed   the  Deed,  the  rational  ground  ibr 
such  a  oomtruction  is,  that  the  ftiUest  benefit 
of  the  Deed  is  thus  made  to  accrUe  to  those  for 
T«ucbtt.88,      whose  benefit  it  was  made.    (512.)  A  fourth 
Bat  we  coxitt.  rule  is,  that  if  two  expressions  be  uj^erly  irre- 
'  concileable,  that  which  is  first  shall  stand,  and 
the  other  be  rejected.   The  reason  of  this  seems 
to  be,  that  as  Deeds  are  made  after  due  deli- 
beration,  that  which    is  principally  intended 
by  the  parties  may  be  expected  to  occur  in  dici 
first  place. 

(513.)  These  Rules  will  be  better  understood 
if  we  consider  the  formal  *  parts   into  which 

*  (514.)  These  parts  constitute  obvious  divkbos  an  ths 
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Deeds  of  Conyeyance  are  commonly  divided. 
In  the  first  place,  (at  .least  in  Indentures,)  the 
date  is  set  down,  and  all  the  parties  are  nam§d. 
Then  come  the  Recitals,  if  any,  which  serve  to 
explain  the  operation  and  objects  of  the  Deed. 
The  operative  part  follows;  expressing,  first, 
the  Consideration  ;  then  the  act  of  conveying, 
(in  which  the  names  of  the  Grantors  and 
Grantees  again  occur,  with  the  appropriate 
verbs  of  transfer ;)  then  the  description  of  the 
Tanements  or  Parcels^  with  general  words  com- 
prising their  appendages  and  guarding  against 
omission  or  inadequate  constructiou ;  then  the 
Habendum,  (beginning  with  the  words  '^  To 
^^  have  and  to  hold,")  which  contains  the  precise 
words  of  limitation  of  the  Grantee's  estate ;  then 
the  Declaration  of  Uses,  which  may  be  consi*  seeSB.&c. 
dered  as  a  new  kind  of  Habendum  introduced 
by  the  Statute ;  then  the  Declaration  of  Trusts, 
if  any,  which  are  intended  to  be  of  Equitable 

Deed :  bat  in  general  the  writing  is  without  punctuation, 

and  such  stops  must  be  supplied  by  the  reader  as  will  giro  * 

effect  to  the  whole.    4  T.  R.  6^  66*    And  though  marks 

of  parenthesis  are  oflen  inserted,  it  seems  that  they  are 

not  to  be  regarded  as  diminishing  the  effect  of  the  words 

included  between  them.    3  Atk.  9,  lo.    The  same  rule  is 

applicable  to  Wills.    1  Meriv.  651. 

The  Reader  will  find  Precedodts  of  Deeds  of  Convey* 
ance  at  the  end  of  some  of  the  ordinary  Text  Books  on 
Real  Property.  And  for  a  pretty  full  collection  of  them 
m  a  small  compass^  with  the  advantage  of  an  analytical 
and  synthetical  arrangement,  he  is  referred  to  Mr.  Stewart'* 
^^  Practice  of  Conveyancing." 
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jurisdiction ;  and  lastly  the  Covenants  relating 
to  the  Title.  And  the  whole  Deed  closes  with 
a  brief  form  of  words  connecting  its  contents 
with  the  signatures  and  seals  of  the  parties, 
and  those  with  the  date. 

(515.)  The  Habendum,  it  is  obvioos,  cannot 
be  requisite  in  those  Deeds  which  operate 
merely  by  Declaration  of  Use,  as  an  Appoint- 

(136. 172.)  ment,  a  Covenant  to  stand  seised,  or  a  Bargain 
and  Sale ;  though  it  commonly  occurs  in  the 
latter.     Nor  in  a  Common  Law  Conveyance  is 

^"J5**7V     ^*  absolutely  necessary,  though  the  Deed  would 

be  very  informal  without  it,  as  it  is  a  Clause  of 
great  importance.  (516.)  All  the  parts  of  the 
Deed  which  precede  the  Habendum,  taken  to- 
gether, are  called  the  Pi'emises ;  of  which,  it  is 
said,  ^'  the  office  is  rightly  to  name  the  Grantor 
**  and  Grantee,  and  to  comprehend  the  certainty 
^^  of  the  thing  granted."  (517.)  But  though 
the  Grantee  should  be  first  named,  as  such,  in 

to.  Iju.  26.  b.  the  Habendum,  the  Grant  to  him  will  yet  be 
good,  provided  there  was  not  *  another  Grantee 
named  in  the  Premises ;  (518.)  or  if  there  were, 
provided  the  estate  given  by  the  Habendum  to 
the  new  Grantee  was  not  immediate,  but  by  way 
of  remainder.  Indeed,  where  several  parties 
are  to  take  successively  by  way  of  remainder  at 
Common  Law,  it  seems  most  correct  to  name 


*  (517.  n.)  And  if  another  Grantee  be  named  in  the 
Premises  by  an  evident  mistake,  his  name  may  be  rejected 
in  construction.     Sp^ve  v.  Tophanh  3  East,  1 1 5. 
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only  the  first  taker  as  Grantee  in  the  PreiniBes* 
(519O  Words  of  limitation,  (especially  if  the 
estate  be  fee  simple,)  are  frequently  inserted  in 
the  Premises,  and  afterwards  repeated  in  their 
proper  place,  the  Habendum.    And  this  redun- 
dancy has  sometimes  been  serviceable ;  for  it 
it  is  a  rule  that  if  the  Habendum  be  void,  (as,  if  sssnd.  Us.  314. 
it  defer  the  vesting  of  the  first  estate  of  Free*        (22.) 
hold  to  a  future  day,)  the  Grantee  will  not  take 
an  immediate   estate   for   life  by  implication, 
where  no  estate  is  *  expressed  in  the  Premises ; 
because  a  contrary  intention  appears ;  but  where 
the  Deed  contains  two  express  *  limitations,  one  Coodiitie «. 
of  which  is  void,  or  without  some  further  cere-  c.  709. 
mony  inoperative,  there  the  other  shall  have  that 
immediate  effect  of  which  it  is  capable.  (52 1 .)  If 
there  be  two  repugnant  or  contradictory  limita- 
tions, then  that  which  is  most  for  the  advantage       (^11.) 
of  the  Grantee  shall  prevail ;  but  if  they  be 
reconcileable,  though  dissimilar,  (as  if  the  estate 
be  given  in  the  Premises  to  the  Grantee  and  his  ^-  ^^^  ^i*  •• 
heirs,  but  in  the  Habendum  to  him  and  the  heirs 
0/  his  badjfy)  it  seems  that  the  Habendum,  whose 
Office  it  is  to  limit  the  estate,  will  explain  or 
control  what  came  before, 

(522.)  It  happens  not  unfrequently,  that  a 
person  having  an  Estate  and  also  a  Power,  con- 


*  (520.)  It  should  be  observed  that  words  of  refa'ence 
to  what  is  expressed  elsewhere  may,  if  sufficiently  precise, 
be  considered  as  transferring  the  expression  into  their  own 
place.    Co.  litt.  9.  b.  20.  b. 
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veys  the  land  by  a  oombinaticm  of  words  which 
is  applicable  indiscriminately  to  both,  such  as 
'^  direct,  limit,  appoint,  grant  and  release ;"  and 
then  a  question  may  arise,  whether  the  Deed 
operated  as  a  Conveyance  at  Common  Law,  or 
as  an  Appointment  of  the  Use.  If  such  a  Con- 
veyance be  made  to  the  Use  of  the  same  person 
who  is  Grantee  in  the  Premises  and  Habendum, 
and  with  the  same  limitation  of  estate,  it  might 
be  thought  indifferent  whether  he  takes  the  pro- 
perty by  the  one  mode  of  Assurance  or  by  the 

Roach  V.  Wad-  other.      But  it  appears  that,  if  he  takes  as 

289.  Appomtee,   be  may  escape  the  obligation  oi 

Covenants  entered  into  by  his  Grantor  since  or 
at  the  lime  of  the  creation  of  the  power,  and 
which,  if  the  selfsame  estate  enjoyed  by  that 
Grantor  were  transferred,  instead  of  anew  estate 

(172.475.)  arising  by  way  of  Springing  Use  under  his 
Power,  would  run  with  the  land.  We  have 
(356.)  seen  also  that  the  Dower  of  the  Grantor's  wife 
may  thus  be  avoided.  (523.)  And  it  seems 
that  in  these  cases,  if  the  intention  be  not 
otherwise  manifested  in  the  Deed,  there  is  either 

Hey  ward's    ^  an  clcction  givcn  to  the  Grantee  to  be  exercised 
'  by  him  or  his  representatives  when  they  will, 

Roach  1^  Wad-  or,  (which  seems  a  more  certain  and  satisfactory 
I  ntpr,  ^^^  ^f  attaining  the  same  end,)  that  construc- 
tion is  at  all  events  to  be  made,  which  is  most 
for  the  Grantee  s  benefit  (524.)  But  if  any 
use  be  declared  after  the  Habendum  to  a  person 
other  than  the  Grantee,  it  will  become  a  ques- 
tion which  of  these  two  persons  tak^  the  legal 
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estate ;  since  there  is  an  Appdntmmt,  ifD  tiie 
Fremises  aad  Habendmn,  to  A.  (wkkh,  like  a 
Bargain  and  Sale,  directly,  by  the  nature  of  its       (i5l.) 
operation,  gives  him  the  Use,)  and  this  is  foU 
lowed  by  a  Declaration  of  the  Use  to  B.     In 
such  cases  the  intention  upon  the  whole  of  the 
Deed  is  g^erally  so  plain,  tiiat  no  person  would 
think  of  applying  the  role  of  priority,  so  as  to      (512.) 
convert  the  declared  Uses  into  mere  equitable 
interests,  were  it  not  that  those  old  decisions, 
which  are  the  only  foundation  of  the  distinction 
now  universally  admitted  between  Legal  and 
£qaitable  Estates  created  by  Declaration  of 
Use,  ar^  themselves  grounded  upon  an  applica** 
tion  of  the  rule  no  less  unreasonable.    And  Coi  v.  cbam- 
tberefbre,  when  the  estate  of  the  Grantor  is  6di ;  wjnne  ' 
adequate  to  the  estate  intended  to  be  conveyed,  sBiuK.i79,8nd 
or  is  not  less  suiBcient  for  the  purpose  than  the  ^^^J^^i^^' 
Power,  the  plain  intention  to  create  legal  estates  ?*1IJ^"S'  ^  ®' 
by  the  Declaration  of  Uses  will  cause  the  wotds 
of  Appointment  to  be  rejected  in  i^onstruction  ; 
but  if  they  cannot  be  rejected,  it  should  seem 
that  the  Grantee  named  in  the  Pr^»ises  must 
take  the  legal  estate,  according  to  the  limita^ 
tion  contained  in  the  Premises,  if  diat  be  com- 
plete, or  else  according  to  that  in  the  Habendum. 
It  must  be  observed,  however,  that  an  inclination  5  b.  &  c.  947. 
has  been  shown,  by  an  extensive  change  in  the       (5O90 
arrangement  of  the  clauses,  to  make  such.  Deeds, 
operate  according  to  their  evident  intention. 

(525.)  The  Date  mentioned  in  the  Deed  is      {^9.) 
not  conclusive,  even  against  the  parties^  unless  „o*e,  4  eSi!" 

477. 
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perhaps  it  be  made  so  by  Inrolment ;  aod  if 
there  be  no  date,  or  an  impossible  one,  or  if  it 
be  proved  to  be  false,  the  Deed  wiU  take  effect 
from  the  actual  time  of  delivery.  (526.)  Yet 
where  there  is  an  express  Date,  though  false, 
and  reference  is  made  in  any  part  of  the  Deed 
to  the  *  Date,  for  the  computation  of  any  period 
of  time,  this  will  be  referred  to  the  express 
Date,  and  not  to  the  time  of  delivery.  (528.)  If 
the  estate  given  by  the  Deed  should,  by  the 
Habendum,  be  directed  to  commence^tw»  tke 
day  of  the  date^  this,  by  the  ancient  strictness 
of  construction,  was  taken  to  mean  a  commence- 
ment on  the  next  day;  and  therefore,  if  the 
estate  were  freehold,  to  make  the  limitation 
void:  but  it  is  now  settled  that,  in  order  to 
give  effect  to  the  Deed,  these  words  must  be 
understood  as  synonymous  with  '^  immediately 
''  from  the  date." 

(529.)  Strict  accuracy  in  naming  the  parties 
is  not  essential,  if  they  be  known  by  the  names 
appearing  in  the  Deed,  or  if  a  description  be 
added  which  is  sufficient  to  identify  them. 
And  this  seems  now  to  be  the  admitted  rule, 
even  in  the  case  of  a  Corporation,  which,  with- 
out a  name,  could  have  no  existence. 

(530.)  Recitals,  being  clear  indications  of 
intention,  may  restrain  the  effect  of  general 


*  (527.)  On  the  other  hand,  the  words  <<  henceforth, ' 
and  "  now,**  are  p'operly  refen^  to  the  time  of  delivery. 
Sieek  V.  Marty  4  B.  &  C.  272.   ISee  further,  Co.  Uo,  46  b» 
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expressions' contained  in  the  operative  part  of 
a  Deed:  (531.)  and  the  Recital  of  a  partico-  ^•v.uoyd. 
Jar  fact  has  been  held  conclusive  evidence  of  s  iw  coor! 
that  fact  between  the  Parties  to  the  Deed.     It  ^^ 
seems  also  that  a  person,  who  is  not  a  party,  Doe  v.  Mnries; 
may  avail  himself  of  such  evidence  against  any  ^^'^^'  ^*®- 
of  the  executing  parties.     But  as  i^inst  Stran- 
gers such  declarations  cannot  have  the  effect  of 
legal  evidence ;  though,  if  supported  by  subse-  1  prest.  Abstr. 
quent  possession,  they  may  contribute  much  to  **'  ^  ^***^' 
^e  certajpty  of  Title. 

(SS^'l^I^i^o  particular  Consideration  appear  1  phiii.Er. 
in  the  Deed,  or  if  it  be  stated,  with  the  addition  ^^' 
of  such  general  words  as  afford  an  opening  for 
inquiry,  evidence  may  be  given  as  to  that  which 
is  left  indefinite.    (533*)  But  as  an  express 
consideration  cannot  be  denied,  unless  on  the 
g^xmnd  of  fraud,  usury,  or  other  illegality,  so 
it  seems  that,  where  the  statement  is  definite  in  Homer  v.  Ash. 
all  its  parts,  no  addition  can  be  made  to  it  3^9.'     "'^' 
(534*)  But  it  is  no  contradiction  of  the  Deed  to 
affirm  that  the  consideration  money  there  men-  Baker  o.Dewej, 
tioned  to  be  paid  has  been  returned.     (535*)  It      '      '     * 
is  usual,   upon  a  Purchase  or  Mortgage,  to 
indorse   upon   the   Deed  a   Receipt  for   the 
consideration  money,   in  addition  to  the  ac- 
knowledgment contained  in  the  body  of  the 
instrument.     This  indorsed  Receipt,    though  Rowntreev. 

1  »•  £•     A  1         •       •    1        Jacob,  f  Tau. 

perhaps  more  satisfactory  on  general  prmciples  141 ;  umpon 
than  that  which  constitutes  one  formal  part  of  a  J  S^'^.*  ^' 
multifarious  document,  is  not  conclusive  evi- 
dence of  payment ;  while  the  latter,  if,  when 
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taken  in  connexion  with  the  vest  of  the  Oeed^ 

(147.)       it  be  sufficiently  ptectse  and  categoiicsi,  has 

the  effect  of  an  Estoppel  betvrecsn  the  parties 

and  their  representaiiyes.     (596.)  The  absence 


4  £uf,  200,      of  a  Consideration,  fiupposioo:  that  nqmti?e  fact 

(22 1  y  &c.     to  be  pixxved,  does  not  of  itself,  without  actoai 

225.)       Qf  construetive  fraud,  inralidate  a  Conveyance 

of  real  Property.    (537.)  Nor,  where  the  con* 

aideraUon  consists  of  some  fbture  or  contingent 

€0.  LitL  {04.  a.  benefit,  does  the  fiiilnre  of  it  operate  as  a  Coa«- 

dition  to  defeat  an  estate  on|ta^  vested  by  the 


on|^  vested 
eiWfac4p 


Deed.  (3380  And  so,  wheiW  fac^  recited, 
Boughton  0.  as  a  marriage,  which  proves  to  be  fitke,'  though 
3T«u.Mt.      the  intention  of  the  parties  may  nave  been 

founded  on  the  mistake,  the  Conveyance  abtnds 
good.  ' 

(539O  T^^  words  of  Conveyance  are  com- 
monly set  down  first  in  the  past  tense,  and  then 
repeated  in  the  present    This  formality,  (which 
Prett  Walk,     is  very  immaterial,)  is  thought  to  have  originated 
"^^(20.)       ^^  ^^  ancient  practice  of  making  Feoffments  by 
Parol  and  Livery,  and  then  confirming  and  sub- 
stantiating them  by  Deed.    (540.)  In  a  Feoff- 
ment ^^  Give  and  Enfeoff*'  are  the  most  appro-* 
priate  words.     (541.)  In  a  Lease  and  Release, 
f  Sand.  Us.  50.  the  Lcasc  is  most  properly  made  by  the  words 
(148.)       <'  Bargain  and  Self'  only,  that  all  possibility  of 
question  as  to  the  mode  of  its  operatioi;!  may  be 
excluded :  (542.)  but  the  Release  has  commonly 
a  multitude  of  words,  such  as  *^  Grant,  Bargain, 
Both  Co.  Lilt.    «<  Sell,  Alien,  Release  and  Confirm ;"  the  van- 
1 B.  &  c.  700.   ation  of  which  according  to  circumstpinces  is  lor 
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the  most  paM  more  a  matter  of  taste  than  of  im* 

portance :  and  where  the  Consideratioii  is  not 

pecuniary,  the  idle  words  **  Bargain  and  Sell  ^ 

are  countenanced  by  the  insertion  of  a  nominal 

Consideration,  as  of  ten  shillings,  acknowledged 

to  be  paid*  (543«)  The  omission  of  the  Grantor's  inthewj  9. 

name  in  this  part  of  die  Deed  may  be  made  9  veiHr?  i4i. 

good  by  evident  intention,  at  iefM  if  it  be  an 

Indenture  between  two  persons  oiriy ;  and  that 

of  the  Grantee  nay  be  supplied,  as  we  have 

seen,  b^the  lM>endum,  (517.) 

(544|prheV»crtption  of  the  Parcels  is  of  (424.) 
great  importance.  As*  to  which  it  is  evident  in 
the  first  place,  that  nothing  can  be  described 
but  by  some  general  denomination,  applied  to 
the  individual  subject  by  the  addition  of  its 
proper  name,  or  oi  some  peculiar  circumstances 
of  Locality,  Quantity,  Quality,  Possession,  or 
Title. 

(545O  Some  of  the  general  denominations  of  (1,2,  Sf^,5.) 
Real  Property  have  already  been  explained,  and 
others  will  be  considered  in  the  Chapter  on  In-  Ch»p.  e. 
corporeal  Tenements.     At  present  the  following 
points  seem  to  require  notice.  The  word  ^^  Farm"  piowd.195: 
is  a  good  legal  description  for  a  Capital  Mes-  5. ; ,  Toochst. 
suage,  (or  principal  Dwelling  House,)  and  all  ^^' 
the  land  belonging  to  or  occupied  widi  it. 
(546.)  A  ^'  Messuage,"  (at  least  if  the  words 
•*  with  the  appurtenances"  be  added,)  includes 
the  Dwelling  House  with  its  adjacent  Buildings, 
the  Garden,  Orchard  and  Curtilage.    A  Toft  is 
the  Site  of  a  House  which  has  been  pulled  down. 
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(547.)  A  Grant  of  the  "  Profits '*  of  land  car- 
See «  B.  &  A.    rics  tbc  land  itself;  but  a  Grant  of  the  "  Ves- 
''^*      '  *^  ture*'  or  "  Herbage,"  it  is  said,  gives  an  inte- 
rest in  the  surface  only.    (548.)  The  land  itself 
will  pass,  in  a  conveyance  adequate  to  that  pur- 
£.  of  Cardigan   posc,  by  the  uamc  of  a  ^'  Mine ;"  but  the  Grant 
s  B.Tcfi97.  may,  it  iS/jconceived,  contain  an  exception  of 

so  much  of  die  surface  as  is  not  necessary  for 
Co.  utt.  48.  b.  the  purposes  of  mining.     (549-)  So,  an  Up- 
per Chamber  may  constitute  a  distinct  Tene* 
Co.Dtt.4.b.;   ment.      (550.)   "  Water"    dtba    not    include 
iLev.iu!       the    land  on    which  it  stands;    uidkss  per- 
haps in   the  case  of  iSalt  Pits  or  Springs, 
where  the  interest  of  each  owner  is  measured 
by  BuUaries  or  buckets  of  brine.    (55  lO  By 
T««icii9t.9t.      the  name  of  Land,  though  apparently  signifying 

Land  in  possession,  a  Reversion  or  Ronainder 

will  pass ;  but  not  Land  in  possession  by  the 

name  ofa  Reversion  or  Remainder.    (552.)  If 

Tvycbsu  90.      two  persous  joiu  in  a  Grant  of  all  their  Landsy 

&c  It  will  comprise  not  only  the  joint  property 
of  both,  but  the  several  property  of  each ;  and 
so  if  one  of  them  grant  all  his  lands,  his  share  of 
the  joint  property  will  be  included,  (553.)  But 
t  Sand.  Us. 361.  lands  which  he  holds  in  trust  for  another  may 
perhaps  be  considered  as  tacitly  excepted*. 


*  (553.  n.)  The  Conveyance  of  a  Baiikrupt's  property 
by  the  Commissioners  is  always  in  general  tenn%  as  ia 
also  the  Power  given  to  them  by  the  Statute ;  but  it  has 
been  held  that  property  of  which  the  Bankrupt  is  a  mere 
trustee  is  not  affected  by  the  conveyance.  1  T.  R.  C33  ; 
3  B.  &  P.  40 ;  1  M.  &  S.  526.    But  some  doubt  seems 
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(554.)  The  comprehenaivenesfl   of  general 
denominations  may  be  limited  by  exceptions, 
or  by  qualifications.     With  respect  to  Excep-  Toacb»t  loo. 
tions,  it  is  a  general  rule  that  they  may  be  made 
by  the  same  words  as  would  constitute  a  suffi- 
cient description  of  the  same  thing  in  a  Grant ; 
(555-)  and  yet  ambiguities  must  beiconstrued       (511.) 
favourably  to  the  principal  Grantee,  and  not  to  Sn**i>.*D<nii?ni' 
the  Grantor  for  whose  benefit  th«  exception  is  ^^'^  ^'  ^^'^' 
B^de-    (556.)  And  exceptions  which  prove  to 
be  coextensive  ^th  the  Grant,  or  which  are 
made  in  any  of  its  very  vt^ords,  are  contradictory  co.  ijit  4r.  a. 
and  void.     (557*)  Qualifications  are  sometimes 
implied.     For  it  is  a  rule  that  if  general  words  t  Co.  46.  b. 
be  preceded  by  a  specification  or  enumeration 
of  particulars,  the  general  words  ^ill  not  be  con- 
strued to  signify  any  thing  of  a  higher  order  or 
more  importance  than  what  is  before  expressed ; 
(558.)  but  this  effect  of  the  enumeration  may  6  Mod.  loe  -, 
be  countervailed  by  other  words  accompanying  BuckHer^ 
the  jgeneral  denominations,  and  giving  them  a  ^^  f[  ylud, 
peculiar  emphasis.     Thus  the  word  Estate  may  i)^'p\*„{'' 
be  used  to  signify  all  kinds  of  property ;  but  by  7  T»a.  79  -, 

1         1  •      •  /•       11       1        /-i  »      «  Tki  Henderson©. 

the  description   01   all  the  Grantors  "  rlate,  Farbridge, 

"  Jewels,  and  other  Estate,"  only  his  personal  D«c»!'Morgan, 

property  will  pass ;  yet  if  it  be  **  other  estate  ^  ^-  ^  ^'  ^^** 

"  real   and  personal,"    then  it  is  evident  the 

word    must   be   taken    in    its    fullest    extent 

(559.)  And  if  a  word  having  two  senses,  the  Ewcr «.  Hej- 

'  ■ _^____   den  J  Gro.  EL 

BOW  to  be  thrown  upon  this  opinion  by  a.  79  of  the  late  *  "•  '^  • 
Bankrapt  Act,  (6  G.  4,  c.  16.)     See,  however^  8.  135  of 
the  same  Act. 
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f  Co.  36.  ft. ;     he  has  more  than  twenty  acres ;  and  therefore 

it  is  said  the  Grantee  must  make  his  election 
in  what  part  of  the  land  he  will  take  the  acres 
which  are  to  become  his  property.  This  case* 
seems  to  have  always  formed  an  exception  to  the; 
rule  which  requires  every  convejrance  of  Free- 
hold Estates  to  have  an  immediate  operation. 
(567.)  But  a  Gr&nt  of  so  many  acre9,  (or  aa. 
many  trees,)  as  conveniently  can  be  spared,  is 
void ;  for  the  uncertainty  cannot  here  be  re- 
medied by  an  election. 

(568.)  In  the  Declaration  of  Uses,  words  of 
Galley ».  Bar-  fimitation,  which  were  evidendy  omitted  by 
387.    '  mistake,  have  been  supplied  in  construction  by 

a  somewhat  strained  application  of  subsequent 
words  of  limitation,  which,  if  there  had  been  no 
such  exigency,  would  have  seemed  to  relate 
B^n"S  Burr.  ^1**^'^^'^  ^^  othcr  pcrsous.  (569.)  But  c»nisaions 
tei6.  See  also  cannot  be  supplied  **  from  arbitrary  conjecture, 
Bmi.Fearne,  ^  though  fouudcd  upou  the  highest  degree  of 
AndreeS.WwdI  "  probability."  (570.)  The  Construction  of 
idffJp.*^'     Powers    is    often    attended   with    doubt  and 

difficulty.  It  may  here  be  observed  that  the 
word  ^'  heirs "  is  not  necessary  for  creating  a 
Power  to  dispose  of  the  fee,  but  it  seems  that 
some  words  expressive  of  the  intention  must  be 
iSftod.Ut.       used.    Thus  a  Power  to  appoint  the  Land  **  to 

IM  J  Sugd.  ^^ 


Pow.  437,  &c. 
458. 


directs  that  all  contracts  for  woHes  to  be  done,  or  for  goods» 
wares,  merchandize  or  other  things  to  be  sold,  Scc^  shall 
be  regulated  by  the  Standard  Measures,  is  evidently  not 
(557 .)        applicable  to  Conveyances  of  Land. 
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•**  such  persons"  as  A.  shall  choose,  will^  it  is 
.generally  thought,  only  authorize  him  to  give 
Jife-estates ;  but  if  it  be  "  to  such  uses"  or  **  for 
**  such  estates/'  &c.  he  may  give  the  inheritance 
by  using  the  word  *^  heirs "  in  his  instrument 
of  Appointment    (571.)  A  Power  to  appoint  sagd.  Pow 
to  Children  does  not  include  Gsandchildren ;       ' 
(572.)  nor  will  it  authorize  an  Appointment  of 
the  whole  estate  to  one  who  is  not  the  only 
child,  or  between  a  select  number,  unless  there 
be  some  further  expression  to  show  that  a 
permission  to  exclude  the  rest  was  intended. 
(573O  'I'he  right  to  exercise  a  Power  is  not  in  Sagd.Pow. 
general  to  be  considered  as  deferred  or  sus-  Phiici^  s  Bui||L 
pended,  merely  because  the  estate  to  be  created  ^^ 
by  a  present  appointment  cannot  confer  an  im* 
mediate  enjoyment  of  the  land,  or  even  amount 
to  a  vested  interest  in  it 

(574.)  The  CovenajUs  relating  to  tie  Title 
secure  to  the  Grantee  a  pecuniary  compensa* 
tion  for  any  damage  he  may  suffer  contrary  to 
their  stipulations.  (575O  It  is  usual  in  Mort* 
gages  to  covenant  generally  and  absolutely  that 
die  Title  is  good,  that  if  default  shall  be  made 
in  payment  of  the  money  the  enjoyment  of  the 
property  by  the  Mortgagee  shall  never  be  law- 
folly  disturbed,  and  that  all  further  Assurances 
that  can  reasonably  be  required  shall  be  made 
at  the  Mortgagor's  expense.  (.576O  But  on  sagd.VeD4, 
Sales  and  Marriage  Settlements,  whatever  de-  ^^*  ^^" 
fects  in  the  Title  may  have  originated  previously 
to  the  last  antecedent  Conveyance  in  which  such 

N3 
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Covenants  are  contained,  are  ieft  to  be  com- 
pensated by  the  Covenantor  on  that  occasion, 
or  his  representatives ;  and  the  new  Covenants 
amount*  only  to  an  engagement  that  the  Title 
has  not  since  been  impaited  by  the  holders  of 
it ;  and  that  there  shall  be  no  lawful  disturbance 
by  them  or  their  repres^itatives,  who  are  also 
to  make  reasonable  forther  Assurances  at  th6 
expense  of  the  Purchaser,  or  of  the  Setdor. 
(577')  When  a  Conveyance  is  made  by  Trustees, 
or  with  their  concurrence,  each  of  them  cove- 
nants against  the  consequences  of  his  own  acts 
Nash «.  Palmer,  ouly.  (578.)  lu  thc  Covcuant  for  quiet  enjoy- 
FowieD.  WeUh!  mcut,  if  the  kind  of  disturbance  be  not  Specified, 
IB.      .29.    y^^  ^^  person  is  understood  to  make  himself 

answerable  for  the  future  unlawful  acts  of  any 
one  whom  he  does  not  expressly  name ;  but  a 
Covenant  against  the  acts  of  A.^  (without  saying 
'^  lawful "  acts,)  will  extend  to  an  unlawful  dis- 
turbance by  A.,  whose  person  is  thus  pointedly 
Sugd.  Vend.      distinguished.    And  though  the  engagement  be 

expressly  against  lawful  acts,  yet  any  act  of  the 
Covenantor  himself,  which  amounts  to  an  asser- 
tion of  Title,  however  groundless,  will  be  a 
breach  of  the  Covenant. 
i^'^^')  (579*)  Covenants  in  general,  when  broken, 

give  to  the  Covenantee,  and  after  his  death  to 
his  executors  or  administrators,  an  action  for 

*  (570.  fi.)  As  to  the  qualifying  words  used  for  this  pur- 
pose, and  how  far  they  are  considered  as  extending  to  the 
several  clauses  of  the  CoYenants,  see  a  Sand.  Us.  321 ; 
and  Sugd.  Vend.  553. 
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dami^(es  against  the  Covenantor ;  or  if  he  be 

dead,  against  his  executors  or  administrators  to 

the  extent  of  bis  personal  property  in  their  hands; 

and  if  the  Covenant  were  '^  for  him  and  his 

^'  heirsy'"  (as  indeed  is  the  constant  practice,) 

then  also  i^ainst  his  heir,  so  far  as  tiie  value 

of  any  Real  Property  which  hs|S  descended  to 

him  in  fise  simple  may  suffice.     (580.)  But  the 

benefit  of  Covenants  relating  to  a  future  con-  F.N.B.145.C. 

veyance  of  land  in  fee  simple  to  be  made  to  the 

Covenantee,  will  descend  to  his  heir.  (581.)  And 

if  the  Covenants  relate  *  to  Land  of  which  the 

Covenantee  is  already  seised,  or  becomes  seised 

in  the  instant,  and  be  made  expressly,  ^^  to  him  Co.  Litt  985. 

^  his  heirs  and  assigns,"  or  even,  ^^  to  him  and  sVe  Kingdwi  n. 

"  his  heirs,"  the  benefit  of  them  will  run  with  J[f^f  .JJ;.e. 

the  land,  so  as  to  give  the  remedy  to  the  heir  ^g^^l'^^'^ 

or  grantee  of  the  Covenantee,  and  so  on  for  p.  568.  n. 


*  (581.^71.)  It  has  been  said,  (3  T.  R.  402,  and  see 
3  Wils.  39,)  that  "  it  is  not  sufficient  that  a  Covenant  is 
**  concerning  the  land,  but,  in  order  to  make  it  run  with 
**  the  land,  there  must  be  a  privitj  of  estate  between  the  (53.) 
<<  covenanting  parties."  But  there  seems  no  reason  to 
understand  this  more  largely  than  as  it  was  applicable  to 
the  case  before  the  Court,  viz.  that  of  a  Lease,  in  which 
the  Lessee  covenanted  with  a  third  party  who  joined  with 
the  Lessor  in  ostensibly  demising,  but  had  no  legal  estate 
in  the  land.  If  this  Covenantee  had  posseted  any  estate, 
the  lease  would  have  created  a  privity  of  estate  between 
him  and  the  Covenantor  as  his  Lessee ;  and  therefore  it 
was  the  same  thing  whether  the  Court  required  privity  of 
estate  between  the  parties,  or  only  an  actual  estate  in  the 
Covenantee* 
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ever.    (582.)  Still  however  the  remedy  is  only 

against  the  Covenantor  and  his  heirs,  execa« 

tors  or  administrators  personally,    and  must 

fail  of  effect  when  his  property  is  dissipated. 

But  if  the  jCovenants  constitute  an  arrangement 

of  rights  between  the  proprietors  of  different 

tenements,  and  fbus  relate  also  to  lands  of  the 

CovenaritoVj  the  obligation  of  them  may  then 

also  be  made  to  hitx  with  those  lands,  and  thus 

the  benefit  becomes  perpetual.     Of  such  a  na« 

(475.)       ture  are  the  Covenants  for  Ihe  production  of 

Title  Deeds  already  mentioned :  nor  does  there 

Sugd.  Vend,      appear  to  be  any  difference  inprinciple  whether 

9.  Raine,  1 SL    the  Veudor  retains  the  Deeds  and  enters  into 

t£d  qt^^'  ^'"'^'  a  Covenant  with  the  Purchaser ;  or  the  latter 

takes  them,  and  covenants  with  the  Vendor,  or 

with  another  Purchaser^  for  their  production ; 

nor  whether  the  Covenants  are  entered  into  at 

the  time   of  the   Conveyance  or  afterwards* 

Co  Lift.  385.    (583.)  There  can  be  little  doubt  also  that  the 

450  "Twynam*  Assiguec  of  2LUJ  part  of  the  Covenantee's  lands, 

&  A?ioa?'  *      *o  which  the  Covenant  relates,  is  entitled  to  his 

9  wus.  ^ ;       share  of  its  benefits :  (584.)  and  it  seems  equally 

4.  *  clear  that  the  obligation  attaches  to  every  part 

of  the  Covenantor's  lands,  though  afterwards 
severed  from  the  rest,  as  fieur  as  such  part  is  con- 
cerned in  the  engagement     (585.)  Nor  is  it 
5  Co.  ir.  b.      necessary  that  the  land  should  continue  to  be 

held  in  fee  simple.     And  therefore  in  a  Con- 
fingd.  Vend,      vcyancc  to  Uses,  it  is  usual  to  make  the  Cove- 
nants to  the  original  Grantee,    named  in  the 
Habendum,  his  heirs  and  assigns ;  for  all  the 
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persons  to  whom  uses  are  declared,  which  by 
ike  Statute  are  conrerted  into  legal  estates,  are 
for  this  purpose  considered  as  Assigns  of  the 
Grantee,  though  no  one  of  them  takes  the  whole 
lee  simple ;  and  in  no  other  way  can  the  benefit 
of  the  Covenants  in  an  Indenture  be  made  to 
extend  to  persons  in  remainder  who  are  not 
parties  to  the  Deed ;  for  it  cannot  run  widi  the 
Land  b^ond  the  extent  of  the  Covenantee's 
estate. 

(586.)  These  Covenants,  upon  which  pecu- 
niary satisfaction  can  be  obtained  in  a  Personal 
Action,  by  Writ  of  Covenant,  have  now  almost 
entirely  superseded  the  use  of  Warranties^ in  Wiu.ru  6% -r 
Deeds ;  whidi,  however,  are  still  regularly  in*    '  '     * 
serted  in  Fines.     (587.)  Of  thes^  it  may  be 
observed,  that  the  word  **^  Give  "  in  a  Feoffinent  Co.utt.  S84.i 
in  fee,  or  Lease  for  life,  contains  an  hnplied 
Warranty  during  the  life  of  the   Feoffor  or 
Lessee;  and  in  the  latter  case  the  obligation  f.  n.  b.  iss. 
may  be  created  without  Deed,  and  runs  with  the  ^-s  *-^^-®^' 
reversion;  (588.)  but,  except  in  the  cases  of 
Exchange  and  Partition  already  mentioned,  no    (04.  519.) 
Warranty  can  be  created  which  shall  perpetually 
bind  the  *  heirs  of  the  Feoffor,  without  express 
words  to  that  effect,  nor  without  the  very  word 
"  warrantizo,"  or  "  warrant."    (589.)  And  an 


*  (588.  n.)  The  obligation  of  a  perpetual  express  War-    (30S,  304.) 
ranty  descends  continually  to  the  heir  of  the  person  who 
nude  it,  as  a  thing  of  which  there  can  be  no  seism;  and    (508,  S13, 
to  the  heir  at  common  law,  although  the  lands  be  subject        3140 
to  a  customary  descent.  Litt.  s.  737,  &c«;  Co.  Litt.  is.  a. 
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Afas%hte  cannot  take  d»  benefit  of  an  Mit> 
flkd  Warraiitjr,  e^ccept  by  way  of  Reblitfer  ot 
Estoppel  fo  k  Demandant  who  is  obliged  by 

Bastard's  CaM»  it  (SQO.)  Abo  upou  the  implied  VTarranty  in 
ah  Exdiange  or  f^fion,  the  Recompence  in 
Valne  to  be  songlrt  by  Voucher  can  proceed 
only  ont  of  diose  lag^  which  were  reciprocdly 
given  or  allotted,  and  in  than  the  obligatkm  is 
iidierent:  (591.)  but'npoti  other  Warranties  aH 
the  Lands  of  the  Warrantor  are  liable  to  be 

F.  N.  B.  134.    affected  by  the  Voucher ;  and  this  liability  may 

be  fixed  upon  thoin,  so  as  not  to  be  defeated  by 
alienation^  by  the  auxiliary  process  of  tVarroMr 
Ha  Ckarta ;  which  is  also  requisite  for  securing 
the  ackantages  of  Voucher  in  Assizes  and  the 
like  Actions  where  no  actual  Voucher  is  ad- 
mitted.   (592.)  It  has  been  held  that  two  War- 

Nokes's  ouc,    rahties  made  by  and  to  the  same  persons  and 

in  the  same  instrument,  the  one  express^  the 
other  implied,  may  stand  together :  (593.)  but 

Buu.Co.  Litt.    it  is  otherwise  with  mere  Covenants:  which, 

howerer,  do  not  arise  by  implication  Out  of  any 
words  of  Grant  in  the  conveyance  of  an  estate  tf 
inheritance,  except  under  St.  6  Ann,  c.  35, 
8.  30  &  34,  and  St.  8  G.  2,  c.  6,  s.  35 ;  by 
which  the  words  "  Grant,  Bargain,  and  Sell,'* 
in  Bargains  and  Sales  of  Hereditaments  in 
Yorkshire,  inrolled  according  to  those  Acts, 
[516.)  are  made  to  have  the  effect  of  the  usual  Cove- 
nants for  the  Title  in  favour  of  a  Purchaser. 

Carih.77;  (594-)  It  rcmains  to  observe,  that  what  is 

Co.  utt.  6j.  b.  Qstensibly  one  Instrument,  may,  from  the  mul- 
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tifarioosness  of  its  conteats^  be  considered  as 
constitatiiig  sevenJ  Deeds,  and  may  therefore 
require  more  than  one  $tamp ;  but  this,  it  i  ran.  £▼. 
seems,  will  not  be  required  merely  cm  account  jI^^^^k 
of  the  multiplicity  of  parties  and  interests,  if  ^  ^*  ^^' 
there  be   a  real  .  unity   in. '  the   transaction. 
(59ff0  The  Law  will  al||g^  in  order  to  give  Bicdon'i  caae, 
effect  to  the  Deed,  imagine  successive  a^ts  in  ^  ^-  ^^  *- 
the  instant  of  its  opertition ;  and  will  arrai^  lo  Co.  t&  «. ; 
the  clauses  in  the  necessary  order  of  time,  ^^'^^ 
without  regard  to  their  places  in  the  Deed: 
(596.)  but  this  cannot  be  carried  so  far  as  that 
one  transaction  shall  have  the  effect  of  a  Con- 
veyance or  Re-conveyance,  except  by  means 
of  a  compound  Fine,  which  is  called  n  Fine  Cru.FLri..f84. 
Sur  Don  Grant  et  Render.    (597O  It  seems 
however  that,  for  any  purpose  short  of  this,  of 
two  Deedbs  bearing  the  same  Date,  the  priority  1  Burr.  106. 
of  that  which  ought  to  precede  will  be  pre- 
sumed.   (598.)  On  the  other  hand,  two  Instru- 
ments executed  on  the  same  day,  and  forming 
parts  of  the  same  transaction,  mdy  for  many 
purposes  be  considered  as  one  Deed.    Thus  Co.Litt.3^.  . 
a  Conveyance  which  is  in  appearance  absolute  i«6.  ^" 
may  be  subjected  to  a  Condition  by  another 
Deed,  (called  a  Defeasance,)  made  between 
the  same  parties  and  at  the  same  time ;  which, 
if  it  were  not  executed  till  the  morrow,  would 
be  void.     (599*)  This  indeed  is  not  usual,  nor  cn.  LTmib.64. 
advisable ;  but  it  often  happens  that  Covenants 
for  the  production  of  Title  Deeds,  Declarations 
of  Trust,  and  the  like  arrangements,  are  more 
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tonveniently  made  by  a  separate  instrument ; 
and  the  contrary  practice  often  leads,  after  a 
lapse  of  years,  to  many  fruidess  and  trouble- 
some  yet  indispensable  inquiries,  far  more  ex- 
pensive than  the  additional  Stamp  and  other 
Occasional  costs  of  a  divided  Assurance. 

(600.)  The  rules  for  the  construction  of  Wills 
(503,  &c.)     are  in  many  respects  different  from  those  con- 
cerning Deeds*    Wills  have  no  *  regular  form 
assigned  to  them ;  nor  are  technical  words  of 
the  same  indispensable  necessity,  nor  have  they 
when  used  the  same  irresistible  force,  as  in 
Deeds.     This  want  of  formality  makes  it  more 
tiecessary  to  compare  all  the  parts  with  each 
(300.)       other,  and  with  the  whole ;  and  also  renders  it 
less  easy  to  reject  any  word  as  superfluous. 
(511.)       (601  •)  The  rule  of  construction  which  favours 
the  Grantee,  is  not  applicable  to  an  instrument 
founded  on  no  contract,  and  which  can  never 
(512.)       be  pleaded  against  its  author.     (602.)  Also  of 
m?b!m  ^•"'   *^^  contradictory  clauses,  that  is  in  general  to 
RdWill^         be  preferred  which  stands  last,  as  implying  a 
sBiiig.6ti.      change    of  the    Testator's    mind;    s^  thus 

*  (600.  It.)  The  construction  of  a  Will  may,  however, 
be  regulated  by  formalities  of  the  Testator's  contrivance. 
Thus  where  several  distinct  devises  b^an  each  with  the 
word  *^  Item,**  one  of  which  gave  a  house  to  A*y  and  was 
followed  by  the  words,  **  And  I  also  give  to  the  said  A. 
all  my  household  funuture,  &c.  all  for  her  own  disposing 
free  will  and  pleasure,"  the  ^  also"  was  taken  for  a  new 
**  Item,"  which  disjoined  the  words  of  limitation  from  the 
House ;  in  which  therefore  A,  took  only  an  estate  for  lif  e 
Dm  v.  JVestUif,  4  B.ScC.eS'j ;  and  see  6  B.  &  C*  294. 
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%  Codicil,  duly  executed,  supersedes  every  part.      (274.) 
of  the  Will  to  which  it  is  contradictory ;  though 
in  other  respects  both  instruments  are  to  be 
considered  as  incorporated  into  one.  (603.)  But 
the  great  leading  principle  is,  that  every  thing  s  m  &  s.  905 ; 
must  be  referred  to  the  intention  of  the  Tes-  v^tottn- 
tator  at  the  moment  when  he  made  his  Will ;  ^l^^'.^^lm. 
(604.)  and  that,  (with  •  the  exceptions  before  e*^-  **i- 
noticed,)  this  intention  must  be  collected  from   (506, 507.) 
the  Will  itself*    (605.)  A  misnomer  of  the  De-»  7  £«sr,  909. 
visee  does  not  make  the  Devise  void,  if  the       (529.) 
person  can  be  ascertained*    (6o6«)  And  with   . 
respect  to  the  description  of  the  property,  the  . 
rules  ahready  laid  down  will  be  found  applicable^    (544,  &c.) 
with  such  variations  as  the  above  stated  dif- 
ferences require.    Thus  a  Devise  of  ^^  my  estate 
"  of  Ashton "  has  been  held  to  include  those  Doe «.  OKen- 
lands  only  which  lay  in  the  parish  of  AshtQU,    '"'(^(^s"^'^' 
and  not  other  adjacent  lands  which  were  held 
by  the  same  Title ;  nor  was  extrinsic  evidence 
allowed  to  be  given  of  the  Testator's  intention 
to  include  all  under  that  name.      (607.)  But  Doe«.£.or 
where  a  Will  contained  separate  devises  of  the  a.^am)  ;  s  a  & 
Penline  Castle  Estate  and  of  the  Briton  Ferry  ^'  ®^*'' 
Estate,  with  all  the  Manors,  &c.  of  which  the 


*  (604.  n.)  There  seem  also  to  be  some  additional  ex* 
eepcioiis  occaaioned  by  the  private  nature  of  the  Instru* 
ment,  the  language  of  which  is  likely  to  be  so  conformed 
to  the  circumstances  of  the  Testator  and  of  his  estate, 
that  some  knowledge  of  them  may  be  necessary  for  its 
interpretation.  See  1  Phill.  £v.  550 ;  Cclpoys  v.  CcHpoys^ 
Jac.  451.    2  Bing.  510.    Jones  v.  Curry ^  1  Swans.  66, 


^ 
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sanije  <;oiisisted|  the  latter  cteioiniQ^ition  was  held 
clearlyi  upon  the  face  of  the  Will,  not  to  be 
confined  to  the  Parish  of  Briton  Feny,  but  to* 
signify  a  coUectiTe  mass  of  property  known  by 
that  name;  and  therefore  evidence  was  ad-* 
mitted  to  show  whether  the  lands  in  question 
formed  a  part  of  it  Nor  did  an  assertion  in 
(564.)  the  Will»  disjoined  from  the  description,  that 
the  B,  F.  Estate  was  situated  in  the  County  of 
Glamoi^n,  exclude  from  the  devise  a  part  of 
it  which  happened  to  be  within  the  County  of 
Roe  V.  Venion,  Brccou.      (6o8«)  But  words  of  qualification 

&  East  5t  • 

Frets  V.  pyrker,  hav&in  general  at  least  as  much  force  in  a  Will 
p^Jin^.^iiio,  as  in  a  Deed ;  and  a  break  in  the  sentence 
$  Bing.  47,  geems  to  be  less  regarded.  (6og.)  General  de- 
Bock  V.  Nur-  nominations  of  property,  if  of  a  techmcal  kind, 
55.'  '    (as  Messuage  with  the  Appurtenances,  &c.)  are 

(^^<30       for  tlie  most  part  to  be  taken  in  a  technical 
sense ;  but  they  may  receive  one  more  ample 
from  the  apparent  intention. 
Dnev.  Roake,        (6 10.)  A  general  devise   of  the  Testator's 
iwJdf 111  d4ii   Estate  or  Property,  &c.,  if  be  have  any  actual 
&  c.  730.     '    estate  or  property  upon  which  that  devise  can 
(505.)       operate,  will  not  affect  any  subject,  not  par- 
ticularly described  or  in  some  manner  pointed 
out,  which  be  is  able  to  dispose  of  by  a  Power 
of  Appointment  only ;  for  the  exercise  of  such 
a  Power,  instead  of  merely  disappointing  an 
heir  at  law,  defeats  a  vested  interest.    (61 1.)  A 
(553.)       like  general  Devise  will  not  pass  estates  held 
to:;e'MoVi^   ^Pon  trust  only  or  by  way  of  Mortgage,  if  the 
585.  disposition  be  such  as  cannot  be  conveniently 
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made  of  (hose  estatee ;  as,  if  it  create  an  entail, 
or  charge  the  land  with  the  Testator's  debts : 
but  otherwise  they  will  go  to  the  devisee,  who 
must  be  supposed  as  fit  a  person  to  hold  them 
as  the  heir  at  law.  (61 2.)  Questions  relating  to  (5 1 0.) 
the  interchange  of  conjunctive  and  disjunctive  3  r.  n.  47s. 
particles  have  more  frequently  arisen  in  the 
construction  of  Wills  than  of  Deeds ;  and  are 
decided  in  the  same  way. 

(613.)  Private  Acts  of  Parliament,  which  re-       (482.) 
late  to  one  particular  thing,  are,  it  is  said,  to  be  2  Mod.  57. 
interpreted  literally.    This  however  cannot  ex- 
clude all  regard  to  the  general  intention  appear* 
ing  from,  the  *  Preamble  and  other  Parts  of  the 
Act    And  it  is  obvious  that  whatever  rules  have 
been  established  relating  to  the  exposition  of 
Deeds,  must  be  applicable,  so  far  as  they  are 
founded  upon  the  universal  principles  of  critic 
cism,  to  all  contracts  and  laws  which  profess  to 
be  written  in  the  ordinary  language  of  men ;   - 
and  that  the  same  rules  must  be  applicable,  so  • 
far  as  concerns  the  description  and  incidents  of 
the  subject  matter,  more  especially  to  such  of 
those  Contracts  and  Laws  as  differ  from  Deeds  sTau.  13. ag. 
of  Conveyance  only  in  the  absence  of  some 

*  (613.  fl.)  How  far  the  enacting  words  of  Statutes  may 
be  restrained  by  the  Preamble,  see  6  Bac.  Abr.  3^1  ; 
3  M.  &  S.  66^  4  M.  &  S.  339.  And  as  to  the  construction 
of  Statutes  in  general,  see  1  Bl.  Comm.  87 ;  6  Bac.  Abr. 
379.  The  Title  of  a  Statute,  though  not  properly  a  part 
of  it,  is  often  made  use  of  in  argument.  See  8  T.  R.  165 ; 
i»  B.  &  C.  37  s  3  B.  &  C.  15.  17,  18  ;  Id.  183. 
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formalities  and  in  the  greater  solemnity  of  their 
sanction. 
(4S6.)  (614*)  The  King's  Patents  are  in  general  to 

8«e  5  Bm.  Ab.  be  construed  stricdy  in  favour  of  the  Crown ; 

and  if  it  i^pear  that  the  King  was  deceived, 

,   the  Grant  is  void. 

(487.)  (615.)  Fines,  ai^  Recoveries  are  the  most 

formal  of  all  Assurances ;  and  the  construction 

of  them,  though  not  without  indulgence  to  the 

intention^  still  partakes  of  that  strictness  which 

is  applicable  to  judicial  proceedings  between 

Touchat.10.41.  advcrsc  parties.     And  therefore  every  thii^ 

(84.)        ought  here  to  be  described  by  its  specific  name 

as  Messuage,  Garden,  Land,  Meadow,  Pasture, 

Wood,  &c. ;  and  not  by  such  general  words  as 

(559.)       Tenement  or  Hereditament     It  appears  how- 

4  Biug.'  90. '     ever  that  in  these  as  in  other  Assurances,  if  the 

word  Landhe  used  aione^  it  will  include  Houses, 
and  all  other  modifications  of  the  soil.    And 

mm 

Doniier*t  Cue,  many  denominations  are  admissible,  which  are 
Mhm^j  o.  Rice,  not  strictly  technical,  or  not  adapted  to  the 
Cowp.s46.       YoTvaa  of  that  kind  of  Action  which  the  Assu- 
rance represents.     (6 1 6.)  Either  the  Vill  or  the 
Parish,  (for  there  may  be  several  Vills  in  one 
Parishy^  must  be  named,  in  which  the  property 
is   situs^ed ;  or  if  it  extend  or  lie  dispersed 
through  several  of  those  districts,  they  must  all 
be  enumerated ;  but  it  is  not  usual  to  distinguish 
the  parcels  lying  in  each.     (617.)  Where  a 
place  is  named,  without  expressing  it  to  be  a 
Stork ».  Vox,      Parish,  it  is  understood  to  be  a  Vill ;  and  there- 
fore where  the  Parish  of  Street  contained  the 


i 

i 


it 
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two  Vflls  of  Street  and  Walton,  and  a  Fine  was 
levied  of  lands  in  Street,  it  was  held  not  to  ex- 
tend to  those  in  Walton.     But  if  the  audiority  Waidron  i>. 
of  the  Constable  of  Street  had  extended  into  f^'ts ; 
Walton,  although  the  latter  might  have  had  a  ^  ^^^'  ^^®- 
Tithing  Man  of  its  own,  it  would  have  appeared 
to  be  only  a  Hamlet  inclnddl^in  Street,  and  not 
a  distinct  Vill.    (6 1 8.)  And  allowing  it  to  be 
a  Vill,  yet  if  the  Conusor  had  had  no  lands  in  Addiion  v. 
the  ViU  of  Street,  and  the  Deed  had  shown  an  So*^i V^tr.' 
intention  to  pass  all  his  lands  in  the  Parish,  ^^' 
those  in  Walton,  it  seems,  would  have  been  con- 
sidered as  originally  comprised   in  the  Fine, 
without  the  necessity  of  an  Amendment. 

(619.)  Having  now  taken  a  general  view  of 
the   ordinary    instruments   of  Alienation,   we 
may  consider  how  far  their  absence  can  be 
supplied  by  mere  presumption.     As  to  which,  T.jon.tst; 
it  is  evident,   the  general  rule  must  be,  that  4Si\l 
what  does  not  appear  is  supposed  not  to  exist ; 
and  therefore  the  inheritance  must  always  be 
presumed  to  continue  in  the  person  who  is  last 
known  to  have  held  it ;  and  no  mere  length  0/  Doe  «.  lUed, 
possession,  short  of  that  which  is  required  by  boe't>.c«iven/ 
the  Statutes  of  Limitation,  can  be  a  bar  to  his  *t***'^^^- 
claims.     (620.)  But  where  there  is  no*  Statute  Cowp.  si5. 
for  the  protection  of  long  possession.  Grants 
even  from   the  Crown  have  been  presumed. 
(621.)  And  an  exception  is  to  be  made  in  the 
case  of  those  general  trusts,  or  secondary  Uses,       (152.) 
which,  however  clearly  within  the  intention  of  See  t  b.  &  b. 
the  Statute  of  Uses,  have  escaped  from  its  ope- 
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ration.  When  no  particular  purpose  is  to  be 
answered  by  continuing  tlie  estate  m  the 
Trustee,  it  becomes  desirable  that  it  should  be 
conveyed  to  the  equitable  or  beneficial  owner, 
that  his  possession  may  be  fortified  by  a  legal 
right  to  the  inheritance.  And  if  the  instrument 
by  which  the  duties  of  the  Trustee  are  ascer- 
tained, contain  any  express  direction  to  him  to 
make  this  conveyance  at  a  determinate  time,  it 
seems,  that  in  order  to  support  any  Lease  or 
other  Assurance  made  subsequently  to  that 
time  by  the  Equitable  owner,  a  Jury  will  always 
be  directed  to  presume  the  prescribed  convey- 
ance to  him^to  have  been  duly  made  ;  and  this 
with  little  or  no  regard  to  the  length  or  shprt- 
ness  of  the  period  which  may  have  since 
elapsed.  (622.)  But  no  conveyance  can  be 
presumed  which  would  have  been  in  any  way 
inconsistent  with  the  duty  of  the'  Trustee.  And 
in  those  cases  where  the  conveyance,  though  it 
may  appear  to  have  long  ago  become  desirable, 
has  not  been  imperatively  directed  upon  the 
creation  of  the  Trust,  it  seems  that  no  certain 
rule  can  be  laid  down,  and  much  must  always 
be  left  to  the  discretion  of  the  Jury ;  but  here 
also  the  clearness  of  the  equitable  title,  and  the 
alienations  and  other  dealings  of  its  holders,  are 
in  general  more  to  be  regarded  than  the  anti- 
quity or  recency  of  the  fact  to  be  presumed. 
(623.)  When,  however,  this  antiquity  may  be 
supposed  to  extend  beyond  sixty  years^  there 
is  reason,  not   unsupported  by  authority,  to 
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contend,  that  although  there  can  be  no  adverse  (40o.) 
possession  of  the  equitable  owner  against  his 
own  Trustee,  and  therefore  the  Statute  of32  H.  8, 
c.  2,  is  not  directly  applicable,  yet  it  ought, 
for  the  sake  of  convenience,  to  be  applied  by 
analogy,  so  as  to  render  the  presumption  in 
such  cases  peremptory. 

(624.)  Though  Courts  of  Justice,  in  decide- 
ing  between  the  claims  of  adverse  parties,  can- 
not  in  general  require  proof  of  a  negative ;  yet 
such  proof,  where  it  is  to  be  had,  may  be  very 
necessary  for  the  satisfaction  of  a  Purchaser. 
And  accordingly,  in  Titles  by  Descent,  it  is 
usual  to  require  such  evidence  of  tbe  Ancestor's 
intestacy  as  to  the  property  in  question,  as  may 
be  afforded  by  a  Will  not  comprehending  thtft 
property,  or  not  sufficiently  attested  ;  or  by 
Letters  of  Administration,  which  issue  in  cases 
of  general  intestacy ;  or  at  least  by  a*  search  for  • 
such  documents  in  every  Ecclesiastical  Court 
which  the  circumstances  point  out  as  likely  to 
contain  them.  However,  as  a  Will  which  re- 
lates solely  to  Real  Estate  does  not  require  to 
be  exhibited  in  the  Ecclesiastical  Coutt^  the 
evidence  thus  afforded  can  never  be  absolutely 
conclusive.  (625.)  And  as  to  any  other  un- 
known Alienations  and  Setdements,  the  pur- 
chaser must  in  general  content  himself  with  the 
protection  of  St.  27  Eliz.  c.  4,  against  such  as  (224) 
are  voluntary,  and  with  the  arguments  from 
possession  of  the  Land  and  Title  Deeds,  from 
the  character  of  the  Vendor  and  his  Agents, 

o  2 
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and  from  general  reputation,  against  the  exist- 
ence of  any  which  are  capable  of  being  enforced 
against  him.  The  same  thing  may  be  said  of 
Incumbrances  by  way  of  Mortgage,  (which 
indeed,  so  far  as  concerns  the  legal  estate,  are 
Alienations,)  and  such  Grants  of  Annuities 
(234.)  qharged  upon  the  Land  as  are  excepted  out  of 
the  Statute  17  G.  3,  <*•  26,  or  53  G.  3,  c.  141*. 
(627.)  Yet  such  is  the  natural  disposition  of 
mankind  to  be  satisfied  with  any  thing  approach*  ^^ 

(235.)       tng  to  moral  certainty  in  thiiihr  affairs,  that  the  ^\ 

s*gd.Let.to      mathematical  certainty  afforded  in  these  cases  ^ 

by  the  Registry  Acts  for  Middlesex,  Yorkshire, 
&c.  has  not  in  gaieral  been  very  highly  appre- 
ciated, however  culpable  the  neglect  o$.its  ad- 
vantages might  be  esteemed.  There  is,  hideed, 
a  new  danger  f  introduced  by  these  Acts :  for 


Humph.  :38. 


.^  .  .je^ii^ible  Defecto  of  Title  or  Incum« 
(249,250.)  brancei,  of  a'l^;al  ll!^  are,  Acta  of  Bankruptcy  not 
provided  against  by  St.  6  G.  4,  c.  10;  %.  81  and  86,  or  by 
the  laws  previously  in  force  on  this  subject,  as  St.  21  Ja.  1, 
c  19,  8. 14;  St. 46  G.  3,  c.  135;  and  49  G.  3,  c.  121,  s.  1 ; 
(233.)  (8e0'3ngd.  Vend.  644,  &c.)  debto  due  to  the  Crown  upon 
Bdbdy^or  from  ita  Accountants,  for  the  discovery  of  which 
it  is  to  be  r^retted  that  no  Office  has  been  established ; 
and  Judgment  Debts,  of  which  hereafter.  (Chap.  s> 
sect.  i«) 

t  (627.  fl.)  An  additional  inconvenience  attending  the 
Roister  Acts,  and  which,  under  the  present  system, 
seems  inseparable  from  all  attempto  to  raise  the  certainty 
of  a  good  Title  beyond  a  high  d^ee  of  probability,  is 
the  complication  of  obsolete  instruments  thus  obtruded 
npon  the  Purchaser's  notice,  of  which  the  contents  are 
seldom  or  never  suffidently  apparent  from  the  Memorial 
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if  a  Purchaser  or  Mortgagee  neglect  to  register 
his  own  Conveyance,  it  may  possibly  be  super- 
seded by  a  second  Conveyance  from  the  same 
Vendor  or  Mortgagor  to  a  more  diligent  con- 
tractor; a  danger  vrhich,  however  easily  avoided, 
has  not  seldom  been  incurred,   and  probably 
hangs  over  many  titles  at  this  day ;  but  is  ren- 
dered less  alarming  by  the  relief  whioh  Courts 
of  Equity  would  aflford  against  the  subsequent 
purchaser,  if  privy  to  the  fraud,    (628.)  The  Sagd.  Vend. 
Acts,  it  is  to  be  observed,  have  not  prescribed 
any  time  within  which  the  Registration  must  be 
made,  whether  of  Deeds  or  Wills,  except  that 
as  to  the  former  they  require  the  concurrence  of 
one  of « the  persons  who  were  witnesses  to  the 
execution ;  but  with  respect  to  Wills,  they  have 
provided  that  a  Registration  vfithin  six  months 
after  the  Testator's  death,  (if  hajii^  in.(^s^t 
Britain,  but  otherwise  within j^MR  fUfci%4)l!N^all 
be  as  effectual  as  if  made  'immediately  f  and 
where   the  Registration  within    that  time  is 
prevented  by  accident,  a  memorial  of  that  fact 
registered  within  the  same  time  for  Yorkshire, 
but  for  Middlesex  within  two  years  after  the 
Testator's  death  if  in   Great  Britain,  or  four 
years  if  abroad,  will  cause  an  extension  of  the 

in  the  Register,  though  enough  appears  to  provoke  a  fruit* 
less  inquiry.  The  inconvenience,  however,  is  to  he  im- 
puted rather  to  our  system  of  EntaSs,  than  to  any  thing 
necessarily  connected  with  Registration ;  and  there  can 
he  no  doubt  of  the  competency  of  the  Legislature  to 
remove  it. 

03 
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period  thus  allowed  for  effectiog  an  equivalent 
to  immediate  registration. 

(629.)  The  ETidence  of  Title  by  Descent 
necessarily  includes  that  of  Pedigree;  as  to 
which,  the  only  r^ular  documentary  proofs 
established  at  tins  day  are  contained  in  the 
Parish  Registers  of  Baptisms,  Marriages,  and 

Doog.  165 ;       Burials.    These  are  in  the  nature  of  Keoords ; 

examined  eztiaets  from  .them  are  received  m 
Courts  of  Justice ;  and  certificates  under  the 
hand  of  the  Minister  of  the  Parish  ere  resorted 
to  for  private  purposes,  (fiso.)  By  St  52  G.  3^ 
c.  146,  s.  12,  the  Registrar  of  each  Diocese  is 
directed  to  make  alphabetical  lists,,  open,  to 
public  search,  of  the  persons  and  places  men*^ 
tioned  in.  the. yearly  returns,  which  the  same 
Act  xequires  from  every  Parish  in  tbb  Piocese, 
of  the  entries  made  in  the  Registers  since  the 
end  ef  the  year  ]8i2.  (631.)  The  entries  of 
Baptism,  under  this  Act,  must  contain,  besides 
the  date  and  the  child's  name,  the  Christian 
and  Surnames,  Abode:  and  Quality,  Trade  or 
Profession,  of  his  Parents ;  some  or  all  of  which 
particulars  have  been  commonly  inserted  in  for- 

8  V.  J.  4S0.      mer  Registers ;  and  the  mention  of  the  Parents 

as  Husband  and  Wife,  has  been  considered 
p^imA  facie  evidence  of  legitimacy.  It  has  also 
been  usual  in  some  places  to  state  the  time  .of 
birth  in  the  Register ;  but  neither  this  nor  the 
age  of  the  child  when  baptized  is  required  by 

3  Stark.  Er.      thc  latc  A  ct  J  noF  has  the  Clergyman  any  autho- 

5  B.  k  c.  30P,  rity  to  insert  it ;  and*  it  may  be  doubted  whether 

AlO. 
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the  Regbter  of  Baptism  can  strictly  b^  said  to 
afford  primA  facie  evidence  of  the  person  s  age. 
(63:2.)  By  th€i  Act  of  1812,  and  the  late  Mar- 
ri%e  Act,  St  4  Gr-  4,  c.  76,  s,  28,  the  entry  of 
a  Marriage  must  express  the  Parish  in  which 
each  party  resided,  and  the  consent  (if  requi- 
site) of  Parents  or  Guardians,  and  must  be 
attested  by  two  witnesses  to  the  performance 
of  thfe  ceremony ;  whose  testimony,  however,  Oon^.  lee  5 
will  not  be  mdispenBable  for  proving  the  mar- 
riage in  a  Court  of  Justice,  if  other  evidence 
can  be  obtained  of  l^ie  identity  of  the  parties  in 
question  with  those  named  in  the  Register ; 
nor  is  the  entry  itself  necessary  to  the  validity 
of  the  Marriage,  which,  if  not  registered,  might 
be  proved  by  other  means,  as  is  necessarily  the 
case  among  Jews  and  Quakers.  (633.)  In  the 
Registry  of.  Burial,  the  Act  of  1812  requires 
the  age,  as  well  as  the  abode,  of  the  deceased 
to  be  mentioned.  (634.)  The  Probate  of  a  Moons «.  De 
Will,  or  Letters  of  Administration,  would  not,  iRiL!^i, 
it  seems, .  of  themselves  be  considered  by  a 
Court  of  Law  as  even  primA  facie  evidence  of 
the  Testator's  or  Intestate's  death ;  but  it  seems 
reasonable  to  rely  on  such  proof  in  private 
transactions,  on  account  of  the  extreme  impro- 
bability of  such  documents  being  procured  in 
the  party's  lifetime. 

(6350  Other  documentary  proofs  are  of  a  Highamt». 
less  formal  kind.     The  time  of  a  person's  birth  lolTttfio?. 
may  be  shown  by  an  entry  in  the  Books  of 
the  Accoucheur    employed  on   the  occasion. 
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Johnaon  v. 

l4IW80n, 

f  BiDg.  96. 


Ban.N.P.t46; 
Doe  t).  £.  of 
Pembroke* 
11  East,  504; 
7  T.  R.  5.  n. ; 
lPbiU.£T.t39. 


lPhUI.£T.t41. 


6  East,  85; 
4B.&A.  434. 


Rowe  0.  Ha»- 
land,  1  Bl. 
Rep.  404 ; 
Doe  V,  Griffiu, 
15  £ut,  393. 


1  Pre«t.  AbsCr. 
44.    See  Fort 
V.  Clarke* 
1  Rosfc  601. 


(636.)  And  declarations  of  deceased  members 
of  the  family,  (though  not  of  mere  friends  or 
servants,)  have  repeatedly  been  admitted  as 
evidence  in  questions  of  Pedigree.     Of  this 
kind  are  statements  in  a  Will,  though  cancel- 
led ;  recitals  in  a  Deed,  or  in  a  Bill  in  Chan- 
cery ;  entries  in  a  Family  Bible ;  Monumental 
Inscriptions,  and  the   like.     (637.)  But  such' 
declarations  will  be  of  no  avail,  if  they  appear 
to  have  been  made  after  the  matter  had  been 
called  in  question ;  and  therefore,  (as  may  be 
presumed,)  with  a  particular  object  in  view. 
(638.)  When  a  person  has  not  been  heard 

of  for  seven  years,  his  death  may  be  presumed. 
(639.)  And  tlie  best  proof  that  a  person  was 

never  married,  or  had  no  issue,  (a  fact  without 
which  no  c<|llateral  descent  can  be  established,) 
is,  that  none  M  his  family  ever  heard  of  it 

(640.)  Where  Land  has  been  peaceably  en- 
joyed by  a  Purchaser  from  an  ostensible  heir  at 
law,  it  is  not  usual,  (under  ordinary  circum- 
stances,) upon  a  re-sale  after  thirty  or  forty 
years  from  the  death  of  the  first  Vendor's  an- 
cestor, to  require  .proof  of  his  Pedigree. 
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CHAP.  n. 

OF   ESTATES   IN    FEE  TAIL. 

•  Sect.  i. — Of  the  Nature  and  Creation  of 

Estates  Tail 

(641.)  BEFORE  the  Statute  of  Westminflter 
the  Second,  (13  Edw.  i,  of  which  the  first  Co.iitt.19.1 
Chapter  is  known  as  the  Statute  de  Donis  Con* 
ditionalibusj  if  any  one  gave  lands  or  tenements 
to  another  and  the  heirs  of  his  body^  the  estate 
was  considered  a  fee  simple  conditional,  which 
could  not  be  absolutely  aliened  until  the  per- 
formance of  the  implied  condition,  n^ely,  that 
a  child  should  be  bom  to  the  donetf.  (642.)  If 
there  were  no  such  child,  or  if  after  his  birth 
no  alienation  were  made,  the  property,  upon 
failure  of  the  donee's  posterity,  to  whom  only  it 
was  descendible,  would  revert  to  the  donor  or 
his  heirs ;  who,  if  their  title  were  disputed,  were 
enabled  in  such  cases  to  enforce  their  claims  by 
means  of  a  Writ  called  Formedon. 

(643.)  By  the  Statute  just  mentioned  it  was 
enacted,  *  "  That  the  Will  of  the  Giver  accord- 

*  (643.  ».)  The  following  are  the  words  of  the  Original : 
**  Quod  voluntas  donatoris,  secundum  formam  in  carta 
^  doni  sui  manifeste  expressam^  decetero  observetur,  ita 
^  quod  non  habeant  iili,  quibus  tenementum  sic  fuit  datum 
^'  sub  conditioner  potestatem  alicnandi  tenementum  sic 
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"  ing  to  the  Form  in  the  Deed  of  Gift  mani- 
festly expressed  should  be  observed,  so  that 
they  to  whom  a  Tenement  was  so  given  under 
"  condition  should  not  have  power  to  alien  the 
<<  same  Tenement,  \{hereby  it  should  not  remain 
^^  after  the  death  of  d||  <lonees,  to  their  issue, 
*^  or  to  th^  donor  or  faliiilieir  if  dfesue  failed." 
And  a  Wr^  of  Forme<l|M  was  accordingly 
given  to  the  issue,  to  whom  tbe  estate  ought  to 
descend ;  which  has  since  beei|  distinguished  as 
the  Formedon  in  thB  Descender.  (644.)^  Thus 
the  rights  of  the  Donor  and  of  the  Donee's 

Go.  utt  St.  m.  posterity  were  secured ;  and  it  is  bbxA  that  by 

Ab!ri7* ^^   ^^^  SHiae  Statute  the  Donor  acquired  an  actual 

estate  in  re^rsion,  where  he  had  before  only 
a  possibility  <ff  reverter.    This  could  only  be 
effected  by  the  conversion  of  the  conditional  fee^. 
simple  into  a  Particular  Estate;  which  character 
it  obtained,  under  the  new  name  of  Fee  Tail, 

Lilt.  18.  (derived  from  talUare  or  ttnllerj  to  cut  or  reduce 

into  new  dimensions  and  form.)  The  necessary 
consequence  would  be  that  a  Remainder  might 
also  be  made  to  depend  on  an  Estate  Tail ;  and 

piowd.  «S5. 1.    hence  a  Writ  of  "  Formedon  in  the  Remainder  ^ 

came  into  use,  though  it  is  not  expressly  given 
by  the  Stalute  de  Donis. 

^  datum,  quo  minus  ad  exitum  illomm  quibuB  tenementum 
**  sic  fuerit  datum  remaneat  potft  eonim  obitum,  vel  ad 
**  donatorem.  vel  ad  ^ub  heredem»  si  exitus  defidat»  per 
^*  hoc  quod  uullus  ^t  exitus  omninOf  vel*  si  aliquis  exitus 
''  fuerity  per  mortem  defioiet,  herede  hujusmodi  exitui 
**  deficiente/' 
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(645.)  The  Actions  grounded  on  these  Writs  (370.) 
of  Formedon  must  now,  by  particular  enact*- 
ments  in  the  before  mentioned  St.  21  Ja.  i^ 
c.  16,  8.  1  &  2»  be  commenced  within  twenty 
years  after  the  title  accrue^  or  ten  yeara  after 
the  removal  of  disabiliiplte :  so  that  in  general, 
where  rigb^  is  derii^d  from  an  £ntail,  the 
remedy  must  be  pupped  within  tKe  same  time, 
whether  by  Formeaon  or  £jectment;  and  if  the 
latter  be  practicfiMe,  it  will  of  course  be  pre-* 
ferred/  '  In  what  cases  it  is  not  practicable,  will 
appear  in  the  next  Section^ 

(646.)  The  word  "Tenement"  in  the  Statute  Co. Litt.  19. b. 
de  Donis  is  taken  in  its  most  comt)rehensive  ^'  **, 
sense ;  and  therefore  every  subject  of  Real  Pro- 
perty is  capable  of  being  entailed. 
%    (647.)  Estates  Tail  are  either  General  or  Spe- 
ciial.    Tail  General  is  where  only  one  person  s  litt.  14, 15. 
body  is  specified,  from  which  the  issue  must 
be.  derived^  as,  where  the  gift  is  simply  to  A. 
and  the  heirs  of  his  body*  Tail  Special  is  where 
both  the  original  parents  are  marked  out,  as,  if  Litt.  16.  t9. 
it  be  to  A.  and  the  heirs  of  his  body  to  be  be- 
gotten upon  B.J  or  to  B.  and  die  beirs  of  her 
body  to  be  begotten  by  id. ;  or  to  ^,  and  B. 
and  the  heirs  of  their  bodies ;  .in  whidi  last  case 
the  parties  are  Joint-tenants  of  the  inheritance. 
(648,)  But  if  the  gift  had  been  to  two  persons  Liu.  «85,«8*. 
either  of  the  same  sex,  or  by  law  absolutely  in- 
capable of  intermarriage,  and  the  heirs  of  their 
bodies;   then  they  would  have  been  Joint-te- 
nants for  life,  (so  that  the  entirety  would  go  .to 
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the  survivor  for  hb  life,)  but  Tenants  in  Com- 
mon in  remainder  of  the  Inheritance  in  Tail 
General* 

xi^iridfir*      (^49-)  Again,  vrbether  General  or  Special, 

the  Estate  Tail  may  be  made  descendible  to  all 
the  issue  in  their  order  without  distinction  of 
sex,  as  in  the  pveceding  exa^les,  or  it  may  be 
confined  to  the  heirs  male,  or,  (whiih  is  nM  yery 
usual,)  to  the  heirs  female.  In  the  two  latter 
cases,  (which  are  distinguished  by  the  appeU 
lations  of  Tail  Male,  and  Tail  -Female,)  the 
descent  must  be  traced  entirely  through  males, 
or  entirely  through  Females. 

Co.  utt  15  b.       (650.)  Half  blood  is  no  impediment  to  the 
(322.)       descent  of  an  Estate  Tail.    (65 1 .)  In  ^  general 

Co.utt9o.a.b.  in  the  creation  of  an  Estate  Tail,  the  word 

*^  heirs'^  is  as  necessary  as  in  the  Transfer  of 
a  Fee  Simple ;  (653.)  and  there  must  also  be 
some  words  which  appropriate  the  heirs  to  the 

1  Ventr.  sfs ;    body  from  which  they  are  to  issue*    But  for  this 

purpose  no  peculiar  form  is  necessary.  Thus  if 
the  gift  be  to  a  person  ^*  and  his  heirs  if  he 
*^  have  heirs  of  his  body,  and  if  he  die  without 
**  heirs  of  his  body,  to  revert  to  the  donor,** 

iP.Wnu.57.u.  this  is  a  good  estate  tail ;  and  so,  if  it  be  **  to 

"  him  and  his  heirs,  and  if  he  die  wUhaut  issue^ 
'^  to  remain  to  another.'' 
(339.)  (653.)  The  "  Rule  in  Shelley's  Case''  is  as 

Co.  Lltt.   %2.  by  ^ 

Feanic,  C.  R.       . . 

SS. 

*  (651.  ».)  The  gift  called  '<  in  Frank  Marriage,** 
(litt.  8. 17,)  which  18  grown  obsdete  in  practice,  is  an 
exception. 
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much  applicable  to  Estates  Tail  as  to  Estates 
in  Fee  Simple* 

(654.)  And  where  the  gift  is  to  the  heirs  of  the  MandeTiiie** 

ji         y»  V       •      I       1  ^1  Case,  Co.  Litt. 

: jody  of  a  person  who  is  dead,  or  to.whom  no  S6.  b. 

estate  of  Freehold  is  giyen,  so  that  the  first  heir 

must  necessarily  take  by  purchase,  he  takes  an 

estate  tail,   descendible,   not  oaly  to  his  own 

issue,  Jmt  to  gil  the  issue  of  the  person  first  men^ 

tioned,  in  the  same  course  and  manner  as  if  the 

estate  tail  had  been  given  to  that  person  him- 

sel£     (655.)  .If  indeed  the  gift  were  to  the  Co.LUt«4.b. 

heirs  mak  of  the  body  of  A.^  and  the  first  per* 

son  to  whom  an  estate  in  tail  male,  if  given  to 

A'  himself,  would  have  descended,  happened 

not  to  be  the  heir  general  of  Jl  (as  would  be      (^i^O 

the  case. if  he  were  the  second  son,  and  his 

elder  brother  had  died,  leaving  a  daughter,)  it 

was  formerly  held  that  such  a  person,  not  being 

heir  male  in  every  sense  of  the  words,  could  not  wiiUv.Faimer, 

take  the  estate  by  purchase,  and  therefore  the  44 ;  entitle 

gift  w^  void :  but  this  doctrine  has  been  con-  Bau"TpMr 

tradided  in  so  many  particular  instances,  that  it  JyJ^se^*^^. 

is  hard  to  say  in  what  case  it  can  now  be  sup-  ep5B.&c. 

ported. 

(656.)  The  creation  of  Estates  Tail  by  Will 
is  vie w^  with  the  same  indulgence  as  the  De- 
vise of  Estates  in  Fee  Simple.     The  leading      (28^0 
roles  whidh  have  been  established  relative  to 
this  subject  shall  close  the  present  section. 

(657.)  A  Devise  to  A.  and  his  seed,  gives  Co.Liu.9.b. 
him  an  Estate  Tail.* 

(658.)  So,  to  A.  and  his  heirs  male,  gives  an  Co.Litt.tr.a.b. 
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Edtate  in  Tail  Male :  but  if  this  expression  had 
been  in  a  Deed,  the  word  ^*  male"  must  have 
been  rejected;  for,  consiistentfy  with  the  rules 
of  law,  it  can  be  significant  only  as  giving 
a  hint  of  intention  to  create  an  entail,  which  in 
a  Deed  is  not.sufficient 
Hale  inHarg.        (650.)  So  also  it  has  been  heldihat  a  Devise 

Co.  Utt.  «0.  b.         ^     i^        ,    I  .      ,     .       ,       i.  11      1  w7  „     . 

n.  s ;  Nanfan  v.  <^  to  A.  and  his  heirs  lawfully  begottim   gives 

Lrgh,  7  Taa.85.  -n   ^    .     m   -i  ' 

*  an  Estate  TaiL 

4Bac.Ab.256.      (66o.)  To  A.j  and  if  he  die  before  issue,  or 

not  leaving  issue,  or  not  having  a  son,  tfien  to 
another';  all  these  devises  give  estates  in  tail,^ 
and  the  last  in  tail  male. 

«  Fonbi.  Eq.  ir,  (66 1.)  And  even  if  the  first  devise  be  ex- 
pressly to  A.  for  life,  yet  if  the  remainder  be 
to  take  effeciiiipon  his  dying  without  issue,  the 
implication^of  benefit  to  the  issue  controls  the 
restriction ;  or  perhaps  may  be  said  to  explain 
it,  for  Tenant  in  Tail  may  to  some  purposes  be 
considered  as  Tenant  only  for  his  life. 

H]dr.nHfr^!        (662.)  HowcTer,  though  an  Estate  for  life 

Co.uu.si  a.  may  thus  be  enlarged  by  implication  into  an 

Estate  Tail,  a  confined  or  restricted  Estate 
Tail  cannot  be  enlarged  in  the  same  manner, 
nor  a  further  Estate  Tail  in  remainder  supplied. 
Thus,  upon  a  Devise  to  a  man,  and  *the  heirs 
male  of  his  body,  and  if  lie  died  without  issue, 
then  to  another ;  lliis  did  not  make  the  estate 
descendible  to  both  sexes. 

»|T.R.9.  (663.)  To  A.  and  his  heirs,  and  if  he  die 

without  heirs,  then  to  B.  The  effect  of  this 
devise  must  depend  on  circumstances.     JB.  will 
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take  notluiig,  unless  ha  becapable  ofbecoaadng 
the  Gollateral  heir  of  A. ;  but  if  be  besir.thai;  rela«> 
tion,  it  is  plain  that  the.  '^  heirs  of  A"  must  mean 
his  lineal  heirs,  or  heirs  of  his  body. 

(664.)  But  it  is  to  be  ot&erved  that  where j, 
after  giving  the  fee  to  A.,  the  Will  proceeds  to 
dispose  of  ki:)therwise9  upon  his  death  without 
issue  tal^iiig^lace  mthin  a  limited  periodj  if  that 
period  be  not  too  remote,  thel  ulterior  disposi^ 
tion  will  be  considered  as  an  executory  devise 
defeai^g  the  fee  first  given ;  and  not  as  a  rcr 
maincrar  expectant  upon  an  estate  tail,  (into 
which  that  fee  would  if  necessary  have  been 
contracted  for  the  sake  of  supporting  such  dis- 
position.)  Thus  upon  a  devise  to  A  and  his  Peiis «.  Browq, 
heirs  for  ever,  and  if  he  died«^without  issue,  '^'  ^^  *^* 
living  A;  then  to  A.  in  fee :  B.  took  a  fee  sim- 
ple, subject  to  be  defeated,  in  the  event  specified, 
by  the  executory  devise  to  J.. 

(665.)  It  should  be  understood  that  in  aU  Fonhv.  ciiap- 
questions  of  this  kind  relating  to  the  inherit-  ^\  boVl  ""* 
ance,  the  words  "  dying  without  issue,"  or  even  ,5pp"6u.'  ^ 
^'  without  leaving  issue,"  are  taken  of  themselves 
to  mean  death  ajid  the  want  or  fiailure  of  issue 
-whenever  that  failure  may  happen ;  so  that  if  a 
man  die  leaving  issue  surviving  him,  yet  the 
subsequent  extinction  of  his  line  is  the  fulfilment 
of  the  required  event. 

(6(>6,)  But  by  a  devise ^^  to  A.  for  life,  and  if  pianket  v. 
."  he  shall  die  without  issue  living  at  his  deaths  n, ""' 


to  B.  in  fee,  but  if  A.  shall  have  issue  living 
at  his  death,  then  to  the  right  heirs  of  A.  for 
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^^  ever,**  A*  is  tenant  for  life,  with  a  contingent 

remainder  to  himself  in  fee,  concurrent  in  the 

alternative  with  the  other  contingent  remainder 

'   toJ5. 

Wild's  Case,  (667.)  Upon  a  Dcvisc  to  a  person  '^  and  his 

KiDg «.  Mel-      "  issue,"  or  "  children,"  the  construction  varies 

'^';U.t:    according  to  circumstances.     If  the  party  have 

3  Atk.  397.       issue  or  children  at  the  time  when  the  devise  is 

made,  they  will  take  estates,  it  seems,  for  their 
lives  jointly  with  their  parent ;  but  if  he  had 
no  issue,  at  that  time,  he  takes  an  estate  tail. 

(668.)  Where  tenements  are  devised  fb  two 
persons  severally  in  tail,  or  the  same  tenement 
to  two  as  tenants  in  common  in  tail,  and  upon 
failure  of  their  issue  to  a  third  person,  with  an 
apparent  intention  that   he  should   take  the 
whole  at  once,  Cross  Remainders  in  tail  be- 
tween the  two  first  devisees  are  to  be  implied ; 
i.  e.  it  is  to  be  understood  that  each  takes  a 
vested  remainder  in  tail  expectant  upon  the 
Cowp.780;      other's  estate.      (669.)    It  is  said  that  where 
Cooper,! East,  thcsc    Cross  Remainders  are  to  be  raised  by 
^^^'  implication  between  two  and  no  more,  the  pre- 

sumption is  in  favour  of  them ;  but  where  they 
arei  to  be  raised  between  more  than  two,  the 
presumption  is  against  them.  (670.)  However, 
in  cases  where  land  is  given  to  several  members 
of  one  family  as  Tenants  in  Common  in  tail, 
the  rule  seems  to  be  applicable  to  them,  how- 
Wiitson  V.  ever  numerous.  Thus,  upon  a  Devise  '^  to  all 
36.  ** '  "  and  every  the  children  of  B.  begotten,  if  more 

*^  than  one,  equally  to  be  divided  among  them. 
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^*  and  to  their  heirs  of  their  respective  body 
*^  and  bodies,  as  tenants  in  common  ;  and  if 
only  one  child,  then  to  such  only  child,  and 
to  the  heirs  of  his  or  her  body  issuing,  and 
^  for  want   of  suoh  issue,",  then  to  another ; 
Cross  Remainders  were   implied  between  the 
children.     And  in  a  Case  where  the  Testator  Roe  v.  anvton. 
gave  his  lands  to  A.  for  life,  then  to  the  sons  of 
ji.  successively  in  tail,  with  remainder  to  all 
and  every  the  daughter  and  daughters  of  A.  in 
tail  as  tenants  in  common ;  **  and  for  default  of 
^'  such  issue,  then  to  the  issue  of  the  Testator's 
*'  Sisters,  B.  C  D.  and  E.  in  tail,  in  such  man- 
**  ner  as  he  had  limited  the  same  to  A.'s  issue ; 
^  and  for  default  of  such  issue,  to  remain  to  his 
"  own  right  heirs  for  ever:"   it  was  decided 
tiiat  Cross  Remainders  should  be  implied,  not 
only  between  the  daughters  of  each  Sister  in 
their    own   family,   but   between  the  families 
themselves  of  the  Sisters ;  as  the  Testator  did 
Bot  intend  his  heirs  (as  such)  to  take  any  thing 
while  any  issue  of  his  Sisters  remained. 

Sect.  2. — Of  the  Alienation  0/ Estates  TaU. 

(671.)  The  Statute  de  Donis  does  not  pe-  (6W.) 
rcmptorily  annul  the  alienations  made  by  Tenant 
in  Tail,  but  forbids  that  the  issue  be  disinhe- 
rited by  them ;  nor  does  it  determine  in  what 
manner  the  disherison  shall  be  prevented,  (402.) 
whether  by  giving  a  right  of  entry  to  the  heir, 
or  merely  by  reserving   to    him  that  right  of 
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Action  (Formedon  in  the  Descender),  which  is 
specified  in  the  Statute.     On  this  subject  the 
following  distinctions  were  early  established : 
litt.  596, 596,       That  the  Feoffment  or  Fibe   of  Tenant  in 

697. 

Tail  of  Lagdt  in  possession  by  virtue  of  (he 

£ntail,  caofll  a  \Qiac(mtinuance  of  %e  entdl, 

whereby  the  issue^^^and  the  persons  in  remaindeir 

and  reversion,  were  put  to  their  FcHinedons. 

(672.) 'But  that  the  Grant  or  Fine,  ^hich 

Litt.  615, 616,    operates  as  a  Grant.)  of  Tenant  in  tail  of  Land 

(98. 42.)     ^^  Remainder  expectant  upon  an  Estate  of  Free-^ 

hold,  or  of  Tenant  in  Tail  of  an  Incorporeal 

Tenement,  whether  in  possession  or  remainder, 

had  no  such  "^gffect,  but  left  a  right  of  entry,  6r 

enjoyment  without  action,  to  the  persons  who 

should  be  entitled  under  the  entail. 

M 

Litt  630, 631.        (673.)  A  Discontinuance  may  be  either  iH 

fee,  or  for  a  more  limited  period ;  its  effect  will 
remain  while  the*  estate  created  by  the  convey- 
ance of  the  Tenant  in  tail  continues.     And  if  h^ 

Litt.  620, 621,    make  a  lease  for  the  life  of  the  lessee  \  this  lease, 

by  virtue  of  the  livery  of  seisin,  and  as  creating 
an  estate  which  Av  poaibly  extend  beyond  the 
life  of  the  lessoipis  a  discontinuance  during 
that  Instate ;  and  th^efore  the  lessor  is  no  longer 
Tenant  in  Tail,  but  acquires  a  new  reversionary 
estate  in  fee  simple.  If  now  he  grant  this  re-* 
version  to  a  third  person,  and  he,  by  the  death 


*  (673.  n.)  This  must  be  understood  of  such  a  Lease 
as  is  not  authorized  by  the  St.  3a  H.  8,  c.  118,  the  condi« 
tions  of  which  are  stated  at  the  end  of  this  Sectnn. 
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of  the  lessee  in  the  lifetime  of  tJie  Qrantor^  be- 
came seised  of  the  land,  the  Discontinuaiice  is 
theR  extended  to  the  whole  fee  simple,  just  as 
if  the  Tenant  in  Tail  had  originally  made  a 
fieo£Eaaent  in  fee ;  but  without  thu^isln  of  the 
Grantee  iS  the  lifetime  of  the^Gnnlor,  the  mere 
alienation  of  the  Reversion  d^  not  enlarge  the 
DisGontinnanee. 

(674*)  But  a  Diacontinuance  made  in  the 
manner  above  menttoned,  though  it  may  be  of 
limited  duration,  cannot  while  it  lasts  have 
a  partial  operation  in  respect  of  the  perscms 
whom '-  it  9&^\&.  If  the  estate  tail  be  diaoon^  Liit  e%&,  6t6, 
ttmiedf  so  are  all  the  remainders  ^nd  the  rever*  931. 405.  *^' 
sion.  AvuSl  therefore  if  Tenant  in  Tail  enfeoff 
him  who  has  the  immediate  inversion  or  re^ 
mainder  in  Hce,  it  being  decided  that  the  estate 
ef  the  latter  is  notaltered^  it  follows  that  there 
^  no  discontinuance  at  all. 

(675.)  There  may  however  be  a  Discon*  Co.Litt.M8, 
tinimnce»  without  Feoffinent  or  Fine^  by  the  (588.  n) 
bbHgataon  of  a  Warr»y  dajftending  on  the 
person  entitled  undew  th^,^taiL  Thus,  if 
Tenant  in  Tail  be  dissefseSl)  ?fl  then  release  his 
night  :to  the  Disseisar^  withta.  Clause  of  War* 
ranty  against  himaelf  and  his  heirs^  and  after- 
wards die ;  now  his  eldest  son  i&  nxit  allowed  to 
enter  into  the  land^  but  must  bring^  his  Action 
of  Fonnedon,.  in  order  to  give  the  Disseisor  aa 
<^pipoftunity  of  pleading  the  Warranty.  It -is* 
phan  that  this  is  bat  a  partial  discontinuanee, 
fiir  it  eitends  only  to  those  persons  on  whons 
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the  obligation  of  the  Warranty  descends ;  who 

will  be  the  heirs  general  (according  to  the  rule 

Ca  Lilt  It,  a ;  ^f  descents  in  fee  simple)  for  the  time  beins.  of 

576.  *      *  o' 

the  person  who  made  the  warranty. 

iitt.669,&c         (676.)  If,  ifter  a  Discontinuance,  the  person 

immediately  entitled  under  the  entail  become 
seised  of  the  Freehold,  without  having  directly 
concurred,  when  under  no  disability,  in  the 
acquisition :  as,  if  it  come  to  him  by  descent 
or  devise,  or  by  virtue  of  a  remainder  given  to 
him  by  a  conveyance  to  which  he  was  not 
party ;  or  by  immediate  conveyance  ^^  him 
when  under  age,  or  (if  the  person  be  a  f4|Me) 
when  under  coverture ;  in  all  such  cases,  as  a 
rightful  estate  is  preferable  to  one  of  wrongful 
origin,  and  an  estate  tail  in  one  respect,  (namely, 
freedom  from  the  ancestor's  incumbrances,)  is 
preferable  to  a  fee  simple,  and  as  the  party,  in 
order  to  recover  his  estate  tail,  must  bring  his 
Formedon  against  the  Tenant  of  the  Freehold, 
but  cannot  bring  it  against  himself;  and  as  he 
is  placed  in  this  dilenma  without  any  fault  of 
his  own  ;  the  La'w  at  once  annuls  the  Discon- 
tinuance, and  remits  or  restores  the  Tenant  to 
his  just  inheritance.     (677.)  And  this  Remitter 

liu.  ^^^.         is  so  far  indulged,  that,  contrary  to  the  general 

rule  of  Law,  it  may  sometimes  invalidate  the 
party's  own  acts  and  release  him  from  their 
consequences.  Thus,  if  after  a  Discontinuance, 
the  heir  apparent  to  the  right  of  the  entail 
become  seised  of  the  freehold  by  any  of  the 
means  before  mentioned,  and  then  grant  a  Rent 
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out  of  tHe  land,  and  afterwards  the  right  of  the 
entail  descend  to  him  ;  now  the  rent  ceases,  for 
it  was  never  charged  npon  the  estate  tail,  to 
which  the  grantor  is  remitted.     (678.)  It  has 
been    held,   (though    perhaps    Hpithout   much  Cu.  Lir.548.bw 
i^ason,)  that,  if  the  freehold  be  acquired  by 
virtue  of  the  Statute  of  Uses  it  cannot  cause  a 
Remitter,  becaiAe  the  Statute  is  express  that 
the  party  shall  have  the  same  estate  in  the  land 
which  he  had  in  the  use.     To  this,  if  it  were      (I'^s ) 
not  useless   to   contend   against  authoritative 
decis^n^*  it  might  easily  be  replied,  that  the 
Stal^  only  determines  what  estate  shall  be 
transferred  to  and  once  vested  in  the  party,  but 
does  not  pretend  to  guard  against  the  accidents 
to  which  that  estate  may  be  liable  from  the  cir- 
cumstances of  the  recipient. 

(679.)  When,  in  an  Action  of  Formedon,  the    (642, 64.?^ 
Warranty  of  an  Ancestor  of  the  Demandant  is  ^'^ 

pleaded  against  him,  the  effect  is  different  ac- 
cording to  circumstances.  If  the  Warrantor  Liu  703,704» 
were  any  person  from  or  through  whom  the 
right  of  the  Estate  Tail  either  did  descend,  or 
from  the  nature  of  the  original  gift  might  pos- 
sibly have  descended  to  the  Demandant,  the 
warranty  is  said  to  be  Lineal;  and  this  is  no 
bar  to  his  demand,  except  so  far  as  the  loss  of 
the  entailed  property  is  compensated  by  the 
value  of  other  Tenements  which  have  descended 
to  him  from  the  same  Ancestor  in  fee  simple. 
(680.)  But  if  the  Warrantor  were  a  person  from 

whom,  though  the   Demandant  had  the  mis- 

p  3 
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fcNTtuiie  to  be  his  heb,  be  codd  never  bave  de* 
rived  bis  rigbt  to  tbe  eslite  tail  in  question, 
tbis  Warranty  is  called  Collateral;  and,  for 
some  reason  very  difficolt  to  discover,  bas  been 
decided  to  be  a  bar  to  tbe  Demandant's  daim 
witbont  ai^  compensation.    (68 1.)  By  tbe  St. 
4  Ann.  c  i6,  s.  21,  tbese  Collateral  Warranties 
are  rendered  void,  except  when  made  by  a  per- 
son actually  seised  of  an  estate  of  inberitance  in 
tbe  Tenement :  tbeir  effect  is  tberefore  now  con^ 
fined  to  cases  wbicb  resanble  tbe  following ; 
A.9  being  donee  in  tail,  widi  remainder  to  JB. 
in  tail,  discontinues  witb  warranty,  and*,  dies 
witbout  issue ;  fi.  is  bis  brotber,  or  otber  col- 
lateral heir ;  here  as  B.  takes  bis  estate  originally 
by  purchase,  it  is  impossible  diat  he  sboold  de- 
rive  any  right  to  it  by  descent  from  ii.,  and 
tberefore  die  Warranty  is  collateral,  and  not 
being  affected  by  tbe  Statute,  wiH  be  a  final  bar 
to  the  claims  of  £. 

(682.)   Bat  the  most  effectoal   process  by 

which  the  heirs  and  the  persons  in  remainder 

and  reversion  may  be  all  cat  off  at  once,  and 

tbe  Estate  Tail  converted  into  a  Fee  Simple, 

(105. 490.    is  a  Common  Recovery ;  of  which  some  slight 

^1^-)       mention  has  been  made  already.    The  efficacy 

of  this  Assurance,  for  the  purposes  just  stated^ 

depends  entirely  on  the  doctrine  of  Wairanty, 

and  on  such  a  bold  application  of  that  doctrine, 

as  no  Court  of  Justice,  under  the  control  of 

I  ^^  ^Th Y'  ^^^  responsibility,  would  have  ventured  origi- 

iMij  Const.       nally  to  make.     It  may,  however,  witbont  much 

Hue.  $ub  ituL  «. 


OF   £8TA.T£S    IN    FEE. TAIL*  215 

exaggeration,  be  affirmed,  that  in  the  reign  of 
Edward  the  4th  the  principal  enactment  of  the 
Statute  de  Donis  was  repealed  by  a  judicial 
aent^ice. 

(683.)  The  contrivance,  in  its  simplest  form, 
18  this.     A  Writ  of  Entry  is  brought  against       (377.) 
the  Tenant  in  Tail.    To  give  more  latitude  for  Cru,  Bee.  17 ; 
fiction,  this  Writ  is  of  the  kind  denominate^  lai. 
*^  in  the  Post ;"  in  which,  though  it  be  neces- 
sary to  allege  a  disseism  or  act  of  wrong,  yet 
the  Title  of  the  Tenant  is  not  deduced  with 
particularity  from  the  supposed  Disseissor,  hut 
it  is  merely  asserted  that  he  had  no  entry  into 
the  Tenement  but  after  the  disseisin.     The 
Tenant  in  Tail,  thus  brought  before  the  Court, 
vouches  a  person  appointed  for  that,  purpoee,  Cra.Rec.19. 
whom  he  pretends  to  have  warranted  the  Tene.     (64.  319. 
ments  to  ]|jpb,  and  to  be  therefore  bound,  either       ^^^'^ 
to  defend  his  Title  for  him,  or  to  give  him  otha* 
Tenements  of  equal  value.    This  Vouchee  ap- 
pears, and  confesses  the  Warranty,  and  so  takes 
the  whole  burden  of  the  Action  upon  himself. 
Then  the  Cause  is  adjourned  to  another  day ; 
upon  which  the  Vouchee  takes  care  to  absent 
himself*    The  consequence  is,  that  Judgment  Cra.Rec.i2f« 
must  go   by  default:   first,   for  the  Demand- 
ant against  the  Tenant  in  Tail ;  and  secondly, 
for  the  Tenant  in  Tail  against  the  Vouchee. 
(684.)  The  first  Judgment  gives  the  estate  in 
fee  simple  to  the  Demandant,  and  is  attended  Cru.  Rec.  151. 
with  a  Writ  to  the  Sheriff,  by  virtue  of  which 
he  is  to  be  put  in  seisin   of  the  Tenements. 

P4 
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5T.R.  179,      This  Writ  is  never   actually  executed  by  the 
180,181.         Sheriff,  but  it  is  recorded  with  the  other  pro- 
ceedings as  having  been  executed^  which  comes 
to  the  same  thing;  and  thus  the  Demandant 
becomes  seised  of  the  Tenements  in  fee  simple* 
so  that  the  Uses  to  which  he  was  to  be  seised 
(169.)       by  agreement  of  the  parties  may  be  converted 
into  legal  Estates  by  the  Statute.    TA^  second 
5  Bi.  Comm.     Judgment  for  ever  establishes  the  first,  by  ^re- 
el udiog^  all  future  claims  under  the  entail.     It 
directs  that  the  Tenant  in  Tail  be  recompensed, 
to  the  value  of  what  he  has  lost,  out  of  the 
lands  of  the  Vouchee ;  and  as  this  recompence 
Co.  litt.  f5f .  a.  will  descend  to  the  heirsi  and  devolve  to  the 

persons  in  remainder  in  tfie  same  manner  as  the 
Tenements  would  for  which  it  is  substituted, 
those  persons  are  deprived  of  nU  reasonable 
ground  of  complaint;  except  diHvhich  the 
Court  must  necessarily  refuse  to  hear,  namely, 
that  the  whole  proceeding  is  a  l^re  artifice, 
that  the  Warranty  is  fictitious,  and  the  Recom- 
pence in  Value  imaginary.  (685.)  Such  objec* 
tions  have  long  been  antiquated  :  the  Vouchee 
is  an  Officer  of  the  Court,  who  is  well  known  to 
have  no  lands ;  and  the  Recovery  is  confessed 
to  be  a  Ci^mon  Assurance,  introduced  for  the 
purpose  of  cutting  off  entails,  with  all  their 
pernicious  consequences,  and  of  making  real 
property  saleable,  or  disposable  for  the  con« 
venience  of  families.  And  therefore,  although 
^Sai^569;  it  is  held  that  the  Recompense  (supposing  it  to 
li.  '    be  real,)   would  not  extend  to  the  Reuersmi, 
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nor  to  a  Remainder  for  years,  nor  to  contiogent 

interests^  the  Judges  have  always  refused  to 

take  notice  of  these  defects  in  the  foondatioD  of 

their  building.     And  though  the  Writ  of  Entry  Dormiir'sCMeip 

is  not  generally  applicable  to  incorporal  Tene*  ^  ^/^lis^ 

ments,  yet  such  are  allowed  to  be  included  in  it 

for  the  purpose  of  suffering  a  Recovery. 

(686.)  And  yet,  if  there  have  been  any  change  Machii «. 
in  tile  estate,  so  that  the  Tenant  is  not  seised  of  619/ 
his  estate  tail  according  to  the  original  gj^,  but 
of  some  other  estate,  (which  must  happen  where 
there'  has  been  a  Discontinuance  and  a  restora- 
tion of  the  seisin^  but  no  Remitter,)  this  will  pre-  (676.) 
vent  the  Recovery  above  described  from  affect- 
ing the  original  entail.  And  the  reason  assigned  Cro.Rc&t-itf* 
for  this  is»  that  the  Recompenc;  in  Value  will 
follow  the  c^rse  of  devolution  of  the  estate  of 
which  the  jPpant  was  seised  at  the  time  of  the 
Recovery,^hich  may  be  tery  different  from 
die  course  marked  out  by  the  gift.  A  like  ob- 
jection occurs  where  the  party's  estate  tail  is 
separated  from  his  freehold  by  an  intervening 
remainder  of  freehold ;  in  which  case  also  he 
cannot  be  said  to  be  actually  seised  of  an  estate 
tail,  for  it  is  vested  in  him  only  as  a  remainder. 
(687O  To  obviate  these  inconveniegbes,  it  has 
become  usual,  and  is  indeed  the  constant  prac- 
tice, to  make  the  Tenant  in  Tail  himself  appear 
before  the  Court  in  the  quali^  of  a  Vouchee, 
which  does  not  hinder  him  from  afterwards 
vouching  the  Officer  of  the  Court  (who  is  called 
the  Common  Vouchee)  in  the  manner  above 
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mentioifeed.  The  doetrme  in  wliioh  this  pmc« 
tice  has  origioated  seems  to  amount  to  this: 
When  in  a  Real  Action  a  peiwKi  is  vouched  to 

OKUtLft65.h.  Warranty,  he  beoomes^  &r  the  purposes  of  the 

Action  and  in  contemplation  of  Law,  the  actual 
Tenant  of  the  land.  A  fictitious  freehold  is 
thus  vested  in  the  Vouchee ;  and  in  the  oases 
under  our  consideration,  by  uniting  with  his 
right  or  his  remainder,  confers  on  him  diat  im- 
mediate seisin  of  an  estate  tail  which  the  pur- 
pose requires.  And  therefore  by  vouching  the 
apparent  Tenant  in  Tail,  instead  of  bringing  the 
Writ  immediately  against  him,  a  certainty  is 
obtained  that  the  Recompence  in  Value  ta>  be 
exacted  from  the  Common  Vouchee  will  flow 
in  the  channel  of  the  original  entail.  (688.)  But 

Cra.iuc25i.  whatcvcr  be  the  reason,  it  is  settled  that  the 

Vouchee  submits  all  his  rights  in  1|[|  land  to  the 
operation  of  the  Recovery ;  which  being  thus 
suffered  is  called  a  Recovery  with  Double 
Voucher,  and  for  its  superior  efficacy  has  be- 
come the  usual  form  of  the  Assurance.  (689.)  In 
order  that  the  Tenant  in  Tail  may  be  vouched, 
it  is  necessary  that  the  immediate  Freehold 
should  be  vested  in  some  other  person,  against 

Cni.Rec.  21.     whom  the  Writ  of  Entry  may  be  brought ;  or  in 

legal  language,  that  a  Tenant  to  the  Praecipe 
should  be  created.  This  is  generally  effected 
by  Lease  and  Release,  or  by  Bargain  and  Sale 
enrolled ;  and  it  is  usual  to  declare  the  Uses  of 
the  Recovery  by  the  same  Instrument  which 
transfers  the  preparatory  Freehold*  (690.)  From 
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the  nature  of  the  transaetkm  it  was  formerly  Cro.iuc.s5. 

necessary  that  the  Tenant  to  the  Preeoipe  should 

be  constituted,  at  the  latest^  before  Judgment 

was  giyen  in  the  Recovery :  but  now  by  St.  14 

G.  2,  c.  ao,  s.  6,  it  is  si^ficient  if  the  freehold  Goodtuia «. 

be  conveyed  to  him  at  any  time  during  the  Term  177.  ^' 

in  which  t^  Recovery  is  suffered.    (691.)  And 

by  s.  1^  of  the  same  Statute,  where  the  imme* 

diate  Freeholder  is  a  mere  lessee  for  life  under 

a  Rent,  his  concurrence  is  made  unnecessary ; 

but  still  if  the  estate  tail  be  preceded  by  an 

estate  of  freehold  besides  that  of  the  lessee, 

none  but  the  owner  of  this  estate,  (or  of  the 

first  siich  estate,  if  there  be  more  than  one,)  can 

make  a  good  Tenant  to  the  Praecipe.    (699.) 

And  it  seems  that  if  in  any  case  the  Freehold  Taylor «. 

T  •       1    i*        M^  i.ji**«..i       Horde,  1  Burr. 

be  acquired  for  the  purpose  by  disseising  the  60. 
owner,  this  will  vitiate  the  Recovery*. 
(693.)  By  s.  4,  of  the  last-mentioned  Statute, 

*  (692.  n.)  The  Case  of  Taylor  v.  Horde  was  thus: 
Tenant  in  tail  in  remainder  expectant  upon  the  Estate 
for  life  of  a  Jointuress,  brought  an  Ejectment  against  that 
Tesant  for  life,  and  obtained  a  Verdict,  Judgment  and 
Writ  of  Execution  in  his  favour;  and  afterwards,  being  in 
possession  accordingly,  made  a  Tenant  to  the  Precipe  by 
Feofiment,  and  suffered  a  Recovery.  After  this  Recovery  (408.) 
the  Jointuress,  by  means  of  a  new  Ejectment,  was  restored 
to  her  estate.  The  question  which  ultimately  arose  was, 
whether  in  the  Recovery  there  was  a  good  Tenant  to  the 
Precipe^  t.  e.  a  person  actually  seised  of  the  Freehold ; 
(for  the  mere  wrongfulness  of  the  seisin  would  not  vitiate 
the  Assurance :)  and  it  was  held  that  there  was  not  such  a 
Tenant,  because  the  possession  under  the  first  Ejectment 
did  not  amount  to  a  Seisin  of  the  Freehold,  nor  was  such 
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reciting  that  sometimes  by  neglect  Recoveries 
are  not  entered  upon  Record,  it  is  provided. 
That  where  any  person  shall  purchase,  for  a 
valuable  consideration,  any  estate  in  Lands, 
&c«  whereof  a  Recovery  is  necessary  to  be  suf- 
fered in  order  to  complete  the  Title,  he  and  all 
claiming  under  him,  having  been  in  possession 
from  the  time  of  such  purchase  for  twenty  years> 
may  prove  a  Recovery  of  which  no  Record  can 
be  found,  or  which  appears  not  to  be  regularly 
entered  on  Record,  to  have  been  duly  suffered, 
by  the  production  of  a  Deed  making  a  Tenant 
to  the  Praecipe,  and  declaring  the  Uses  of  a 
Recovery,  and  executed  by  a  person  having  a 
sufficient  estate  for  the  purpose.  (694.)  And 
by  s.  6,  every  Recovery  twenty  years  old,  to 
which  the  persons  having  power  to  bar  the 

Seisin  acquired  and  conferred  by  the  Feoffinent.  The 
former  of  these  two  positions  seems  to  have  been  more 
generally  acquiesced  in  than  the  latter,  but  perhqis  with- 
out  being  supported  by  any  stronger  reason.  An  Eject- 
ment is  now  the  ordinary  mode  of  trying  the  title  to  a 
Freehold  estate;  where  it  is  adopted  for  that  purpose  the 
question  between  the  parties  is,  which  of  them  shall  hare 
the  possession  of  that  estate ;  that  is,  who  shall  be  seued 
of  the  Freehold;  and  if  the  action  do  not  determine  this, 
it  seems  to  determine  nothing.  The  second  position  has 
been  commonly  thought  to  have  been  refuted  by  Mr.  But- 
ler; (in  note  1  to  Co.  Litt.  330.  b ;  but  in  the  late  Case 
of  Doe  V.  Lynesy  (3  B.  &  C.  388.  405,  406,)  it  seems  to 
have  been  revived.  Independently,  however,  of  both  diese 
positions,  the  Case  of  Taylor  v.  Horde  may  be  considered 
as  authorizing  the  assertion  in  the  text,  on  the  ground  that 
no  person  shall  be  allowed  to  take  advantage  of  his  own 
wrong. 
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entail  were  parties,  is  made  sufficient  evidence 
of  a  *  Deed  by  which  the  Tenant  to  the  Praecipe 
was  constituted,  though  no  other  traces  of  such 
Deed  appear. 

(695O  I'^e  effect  of  a  Common  Recovery  is  i  p^it.  conv. 
to  convert  the  estate  tail  on  which  it  operates  ^*    ^^^  v 
into  a  Fee  Simple,  as  absolute  as  that  out  of 
which  it  was  at  first  derived.    The  Recovery 
must  therefore  defeat  not  only  the  remainders 
and  reversion  which  are  expectant  on  the  na- 
tural expiration  of  the  estate  tail,  but  also  all 
Shifting  Uses  or  Executory  Devises  to  which» 
as  destructive  casualties,  it  was  subjected  in  its 
creation.     (696.)  It  is  laid  down  by  Lord  Holt  dSoik.570. 
that  ^^  if  the  Donor  reserve  a  renty  with  a  cofi* 
*^  dUion  to  re-enter  (on  nonpayment,)  a  Reco« 
*^  very  will  not  bar  it ;"  that  being  **  a  condition 
^^  that  runs  with  the  land,"  in  contradistinction 
to  '^  a  collateral  condition,"  giving  a  right  of 
re-entry  ^'  for  nonpayment  of  a  sum  in  gross." 
It  would  perhaps  be  difficult  to  find  another 
instance  of  a  Condition,  so  inherent  to  the  land 
as  not  to  be  destroyed  by  the  Recovery  of 
Tenant  in  Tail  in  possession,  whose  estate  was 

*  (694.  n.)  This  has  been  justly  held  to  extend  to  a 
case  where  the  Tenant  to  the  Prsecipe  appeared  to  have 
been  made  by  Lease  and  Release,  and  the  Release  was 
produced,  but  not  the  Lease ;  upon  which  it  is  to  be  ob« 
•enred,  that  the  aid  of  the  Statute  was  required,  because  a 
person  claiming  under  the.  entail  would  not  be  bound  by 
the  recital  of  the  Lease  in  the  Release,  as  not  deriving 
his  title  merely  from  the  Releasor.  Holmes  v.  AUAie,  (48 1.) 
1  Madd.  551. 
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created  at  the  same  time  with  the  Conditioii. 
Litt.362,563,  (697.)  A  Condition  not  to  alien  the  estate, 
^(26.671.)     t*^o"g*^  °^*  absolutely  void,  (for  it  coDverts 

what  would  otherwise  be  a  Discontinuance  into 
Ctf.Litt.ff4.  a  forfeiture,')  is  of  no  avail  against  a  Recovery, 
Cra.  Fim.  *  nor  against  a  Fine  with  Proclamations, 

(698.)  For  a  Fine  levied  by  Traant  in  Tail, 
whether  in  possession  or  rmnainder,  is  not  with- 
out its  efiect     By  die  Statute  de  Donis  indeed 
such  a  Fine  is  declared  to  be  void ;  yet  when 
Co.uit33f.b.  applied  to  lands  of  which  the  Conusor  was 

actoally  seised  in  Tail,  it  has  always  beeniield 
to  be  a  Discontinuance.  Under  the  Statute  of 
4  H.  7,  it  was  considered  doubtful  whether  the 
heirs  to  an  entail  were  included  in  tbcidenomi* 
nation  of  Privies  to  the  Fine  of  their  ancestor* 
(79.  n.)  But  this  doubt  was  removed  by  St  32  H.  8, 
c*  56,  which  declares  a  Fine  levied  with  Procla* 
mations  according  to  the  former  Statute,  by  any 
person  of  full  age,  of  lands  or  tenements  before 
in  an3rwise  entailed  to  him  or  to  any  of  his  an^ 
cestors  in  possession,  reversion  or  remainder, 
to  be  a  sufficient  bar  and  discbarge  for  ever 
against  him  and  *  his  heirs^  claiming  only  by 
force  of  such  entaiL 


t  (009.)  The  cxftenBEve  inpoit  of  tliese  wordi  hat  been 
reftnufaed  by  a  deoifioD,  that  if  a  panson  capable  «fiiibe* 
ridng  an  ealate  tail  laviaa  a  Fine  oi  iSkm  laudi,  and  dttaa 
l^efcve  the  estate  oaa  descend  to  hnn,  bis  issue  aloae^  m 
leprefleating  binv  are  bansed ;  (see  Grant**  Casef  Cnu  IS« 
}8a ;)  while  bb  Btother  or  other  collateral  ben*  nay  st31 
succeed  to  the  estate.    MackmOam's  Casey  Hob.  a3«« 
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(700.)  The  effect  of  a  Fine  upon  the  remaiki*    (67  u  672.) 
dears  or  rever»ioa  is  not  ahered  by  this  Statute* 
If  therefore  Tenant  in  Tail  of  an  incorporeal  Cm.  r  194^ 

196. 

tenement  in  possession  or  remainder,  or  of  land 
IB  TCmainder^  lery  a  fine,  the  ulterior  estates  in 
remainder  or  reversion  are  not  affected;  and 
hence  the  estate  transferred  is  of  a  peculiar 
kind,  being  a  qualified  or  base  fee,  diffieritig 
from  a  fee  simple  in  this  respect  only,  that 
its  daralion  will  have  ike  same  limit  as  the 
estate  of  the  Tenant  in  Tail  would  have  had 
if  np^.  such  alienation  had  been  made,  which 
will  necessarily  cease  on  tiie  Conusor's  death 
without  issue  inheritable  according  to  the  entaiL 
(701.)  On  the  other  hand,  if  Tenant  in  Tail  of  (674.698. 
land  in  possession  levy  a  Fine,  without  the  con*  ^*) 
currence  of  the  person  in  rmnainder  or  reversion, 
he  at  Ae  same  time  bars  his  own  heifs,  and  dis- 
continues the  ulterior  interests,  which  will  also 
eventnally  be  barred,  unless  recovered  by  a 
Formedon,  brought  within  five  years  after  the 
right  of  possession  shall  accrue.  (702.)  But 
whether  the  Estate  Tail  lie  in  Grant  or  in  Livery, 
if  the  imaoediate  reveision  or  remainder  in  £se 
mofie  happen  to  be  vested  in  the  Conusor  him- 
self^ or  in  one  of  several  Conusors,  or  in  the 
Gonusee,  the  determinable  fee  into  which  the 
Estate  Tail  is  converted  by  the  Fine  will  be 
merged  in  the  ulterior  absolute  fee ;  and  thus 
whjBtt  was  at  first  a  reveraion  or  remainder  in 
remote  expectancy  will  become  an  estate  in 
posseasion.     (703.)  And  here  the  difference  CnLFi.'f69. 
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beb¥een  the  operations  of  a  Fine  and  of  a 
Recovery  is  very  observable ;  for  a  Recovery 
vfTould  have  converted  the  Estate  Tail  into  a 
Fee  Simple,  and  destroyed  the  expectant  estate ; 
while  a  Fine  on  the  contrary  destroys  die 
Estate  Tail,  and  gives  the  immediate  enjoy* 
ment  of  the  expectancy :  and  this  difference  is 
not  merely  theoretical ;  for  if  the  estates  have 
been  transmitted  by  descent,  any  incumbrance 
made  by  the  ancestor,  which  upon  his  death 
must  have  dropped  off  from  the  Estate  Tail, 
would  still  adhere  to  the  ulterior  Fee  Simple, 
and  together  with  it  would  either  be  cut  off  by 
the  Recovery,  or  established  in  immediate  right 
by  the  Fine* 
(671.)  (704O  Though  ah  entail  cannot  be  discon* 

heTd^^S?!'  tinned  but  by  the  person  seised  in  tail  under  it ; 
Slardi"c'*  y®*»  ^^  Tenant  in  Tail  in  possession  convey  the' 
Car.  stol         land  to  another  by  Lease  and  Release,  and  at 

the  same  time  covenant  with  him  to  levy  a 
Fine,  this  Fine  bein^  afterwards  levied  makes 
a  Discontinuance ;  for  the  Lease  and  Release 
and  Fine  are  all,  to  this  intent,  considered  as- 
one  Assurance,  in  which  the  Fine  has  the  piin-i 
cipal  operation.  (705.)  And  it  would  seem 
diat  this  operation  is  to  be  regarded  as  com-^ 
mencihg  from  the  execution  of  the  prior  con-' 
Seiwjn «.  veyance ;  for  it  has  been  held  that  where 
iis7;"Fe8nie/  Tenant  in  Tail,  having  created  a  Tenant  to 

the  Praecipe  for  the  purpose  of  suffering  a 
Recovery,  made  his  Will  relating  to  the  same 
lands,   and  then  suffered  the  Recoveiy,    the 


r~ 
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devise  was  origmally  valid,   and    stood  unre«    (255.267.) 
voked. 

(706.)  A  Fine  levied  by  Tenant  in  Tail  docs  «  Aik.  201  j 
not  prevent  him  from  afterwards  being  vouched, 
and  vouching  the  Common  Voochee  in  a  dis- 
tinct  independent   Recovery,   which    will  be 
effectual  against  the  persons  in  remainder  and 
reversion.     And  it  seems  to  follow  that  if  he 
tlie  without  suffering  a  Recovery,  the  privilege  See  1  Prest. 
descends  to  his  heir  under  the  entail;  for  the  139.^317.* 
Fine  cannot  bar  the  heir  more  completely  than 
it  did  the  Conusor  himself.     The  recovery, 
however,    can    only  operate  to  amplify  and 
render  absolute  the  qualified  Fee  which  passed 
by  the  Fine.    See  Preston's  Shepp.  Touchstone, 
319,  320.     Goodright  V.  Meadj  3  Burr.  1703. 

(707.)  Tepant  in  Tail,  by  the  gift  or  provi-  Co.  Litt.  srj.  b. 
sion  of  the  Crown  in  reward  of  services,  cannot, 
while  a  remainder  or  reversion  subsists  in  the 
Crown,  by  Fine  or  Recovery,  bar  the  entail 
even  i^inst  his  own  issue.  This  restriction 
was  introduced  by  St.  34  &  35  H.  8,  c.  10 ; 
but  a  remainder  or  reversion  vested  in  the 
Crown  could  never  in  any  case  be  cut  off, 
discontinued,  or  divested. 

(708.)  By  St.  11  H.  7,  c  20,  confirmed  by  (gas.) 
the  before  mentioned  St  32  H.  8,  c.  36,  the 
alienation  by  a  Widow,  (whether  remaining  sole 
or  with  an  after-taken  husband,)  of  an  estate  tail 
provided  for  her  Jointure  by  her  husband  or  any 
of  his  ancestors,  is  made  void,  and  a  forfeiture 
for  the  benefit  of  the  perspn  who  would  be  enti- 
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tied  to  entec  if  she  iKrevedead ;  vaaiem  tkat  ptrsoti 
concur  in  the  alienation  by  some  instrnmeiKt  re^ 
corded  or  eoroUed.  An  alisnittQii  mendljr  for 
the  ternv-of  the  Widow's  owa  life  ia  excepted  in 
the  Statute ;  and  it  ia  pnovided  that  i£  the  aUenar 
tion  be  made  wit}i  a  second  hnsiiaiMly  she  may 
enter  and  enjoy  the  lands  aftai  has  dealh  aiKCord* 

See  Lilt.  731.    ing  to  hcT  &fst  estate ;  but  this^  it  is  conceived^ 

cannot  be  applicable  to  aa  aUeoatJon  by  lime  or 
Recovery,  to  i^hicb  she  le  capable  of  cDOsenting; 

Fottcrv.  Pitijji,      (709O   It  has*  been  hdd|  where  the  e9tate 

given  to  the  woman  was  in  tail  general,  with  re* 
mainder  not  to  the  hasband  ot  hia  heirs>  hut  to 
a  stranger,  that  t}ie  caae  was  not  within;  the  in* 
tention  of  the  Statute,  and  therefore  an  aliena* 
tion  by  die  Widow  and  her  second  husband 
waa  vaiid  :  but  it  setups,  that  in  the  case  so  de- 
cided there  were  no  cbildreftby  thefirathuaband, 

Co.  Litt.  365.  b.  who  might  inhetit  the  estate  taiL    (7  tOw)  And 

on  the  other  hand,  upon  the  presumed  intention 
of  the  Statute  to  establish  a  Settlement  for  the 
benefit  of  the  issue  of  the  marriage,  it  wa&  once 
extended  by  a  forced  consibruction  to  set  aside 

Kirkmanv.       au  alieuatiou  made  by  the  wife  with  her  first 

Cro.  jac.  474.    husbaud ;  but  this  decision  haa  been 


(711.)  By  s,  65^  of  the  late  Bankrupt  Act, 
(242.)  (St.  6  G»4,  c.  16,)  ^^  The  Comnussioneni^  shall 
'^  by  Deed  indented  and  enrolled  as  aforesaid^ 
**  make  sale  for  the  benefit  of  the  Creditora  ae 
*'  aforesaid  of  any  Lands,  Tenements  and  Here* 
^^  ditaments  aituateeither  in  England  oc  IreLind^ 
'^  whereof  the.  Bankrupt  ie  seised  of  aay  Estate 


it 
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*^  Tail  ift  poftgession^  reTertnon  or  vemainderi 
^*  and  whereof  no  reversion  or  remainder  ig  in 

the  Crown,  the  gift  or  protision  of  the  Crown ;       (707.) 

and  every  snob  Deed  shall  be  good  against 

^^  the  said  Bankrupt  and  the  issae-pf  his  body, 

'*  and  against  all  persons  claiming  under  him 

'*  after  he  became  Bankrupt,  and  against  aH 

persons  whom  the  said  Bankrupt  by  Fine, 

Common  Recovery,  or  any  other  means,  might 
*'  cut  off  or  debar  from  any  yemainder^  rever- 
^^  sion  or  ot^er  interest  in  or  out  cf  any  of  the 
**  said  Lands,  Tenements  and  HeEedUaunents." 

(7 1 2.)  It  has  been  held  that  under  the  similar  ^^^^'^  v.  t«j. 
enactment  of  21  Jao.  i,  c.  19,  s.  12,  aCommis*  557. 
sioiv  being  issued  jointly  against  the  Tenant  for 
life  in  possession,  and  the  Tenant  in  tail  m  re* 
noiinder,  (who  happened  to  be  pattners  in  trade,) 
the  Commissioners  Deed  had  not  the  effect  of 
a  Recovery,  but  operated  sepamtely  upon  each 
estate  like  a  Fine. 

(713.)  Another  Statute,  that  of  43  £1.  c.  4,  Prc.cha.396. 
is  construed  to  enable  Tenants  in  Tail  to  dis-       C^i^) 
pose  of  their  estates  for  charitiiile  putposesr 
without  Fine  or  Reco^eiy* 

(714.)  Temmt  in  Tail  was  always  allowed  to  Co.  Tiit.45.K 
ttudce  leasei^  for  any  Term  of  years ;  which  during 
his  own  life  would  be  valid  and  indefeasible ; 
and  after  his  death,  if  the  estate  tail  continued, 
would  still  subsist  unless  defeated  by  flie  entry 
of  the  heir ;  who,  if  instead  of  entering  he  ac- 
cepted rent  from  the  lessee,  placed  himself  in 
the  situation  of  the  lessor. 

Q  2 
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Mochiir,  curk,      (7 1 5.)  So  a  Grant  (of  things  lying  in  Grant) 
Goodr'ightv.     a  Covenant  to  stand  seised  (where  the  proper* 
1703.  consideration  exists),  a  Bargain  and  Sale,  or 

Lease  and  Release,  by  Tenant  in  tail  to  a  person 
and  his  heirs,  gives  him  a  qualified  or  base  Fee, 
commensurate  with  the  Estate  Tail,  and  capable 
of  being  rendered  absolute,  but  in  the  mean 
while  defeasible  by  the  entry,  not  only  of  the 
person  in  remainder  or  reversion,  when  his  turn 
of  possession  shall  arrive,  but  of  the  heir  to  the  - 
entail  upon  the  grantor's  death.  If,  however, 
the  Tenant  in  Tail  have  aliened  the  Tenement- 
But  sec  Co.      fof  the  term  of  his  own  life,  he  has  then  nothing 

Litt.42.b.  .11 

more  to  give  by  such  means. 

(716.)  The  Leases,  made   by  Indenture,  of 
(217.237.)    Tenant  in  Tail  of  full  age,  are  rendered  ab« 
solutely  valid  by  the  St.  32  H.  8,  c.  28,  under 
the  following  conditions  containe<f  In  s.  2. 

^^  Provided  always.  That  this  Act,  or  any 
*^  thing  herein  contained,  shall.not  extend  to  any 
^^  Leases  to  be  made  of  any  Manors,  Lands, 
"  Tenements  or  Hereditaments,  being  in  the 
*^  hands  of  any  Fermor  or  Fermors  by  virtue  of 
"  any  old  Lease,  unless  the  .same  old  Lease  be 
*^  expired,  surrendered  or  ended  within  one  year 

next  after  the  making  of  the  said  new  Lease ; 

nor  shall  extend  to  any  Grant  *  to  be  made 


*(716.ff.)  This  general  prohibition  of  a  reversionary 
grant,  must  necessarily  be  understood  with  an  exception 
of  the  case  immediately  preceding.  See  Co.  Litt.  44.  a. 
b. ;  4  Bac.  Ab.  67,  68.  As  to  the  manner  in  which  the 
old  lease  may  be  ended,  see  GrumbreO  v.  R&per,  3  B.  A  A. 
711.      And   in   what   caaes  a  Surrender   may   now    b^ 
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of  any  Reversion  of  any  manors,  lands,  tene- 
ments or  hereditaments,  nor  to  any  Lease  of 
any  manors,  lands,  tenements  or  heredita- 
ments, which  have  not  most  commonly  *  been 
"  letten  to  Perm,  or  occupied  by  the  Fermors 
**  thereof,  by  the  space  of  twenty  years  next 
'^  before  such  Lease  thereof  made ;  nor  to  any 
^  Lease  to  be  made  without  f  impeachment  of 
<<  waste,  nor  to  any  Lease  to  be  made  above 

made  for  this  purpose  by  a  penon  iriio  has  not  the  imme- 
diate right  of  possessioi^  see  St*  4  6.  2,  c,  28,  s.  6.  And 
as  to  Surrenders  generally,  see  chap.  3,  sect.  a. 

*  (717.)  This  is  understood  to  mean,  that  the  land  must 
have  been  in  lease  (whether  uninterruptedly  or  at  inter- 
vals) during  more  than  half  of  the  twenty  years :  and  the 
ktting  must  have  been  by  some  person  seised  of  an  estate 
of  inheritance.    Co.  Litt.  44.  b. 

t  (718.)  W||i9e  is  the  destruction  or  material  alteratioa 
of  things  forming  an  essential  part  of  the  inheritance,  as 
Houses,  Timber,  &c.  So,  the  opening  of  new  Mines  is 
Waste,  but  not  the  working  of  old  ones.  It  is  Waste  to 
build  a  new  House,  and  to  pull  it  down  again  is  Waste 
also.  These  are  acts  of  Voluntary  Waste^  while  the  n^lect 
of  repairs  is  called  Permissive  Waste.  Co.  Litt.  53. 
Tenant  for  life  or  years  is  bound  to  avoid  both  kinds ;  but 
his  estate  may,  by  Deed,  (9  Co.  10.  b.)  be  made  without 
impeachment  of  Waste,  and  then  he  may  cut  timber  for 
his  own  benefit,  (Lems  B<noles*s  Casey  1 1  Co.  79.  b.  83.  b.) 
which  otherwise  he  could  only  do  for  necessary  repairs, 
or  other  purposes  for  which  the  Law  grants  him  Estovers^ 
Co.  Litt.  41.  b.  The  Action  of  Waste  at  Common  Law 
can  only  be  brought  by  a  person  who  lias  an  estate  of 
inheritance  in  immediate  expectancy  upon  the  devastator's 
estate ;  and  therefore  a  lease  to  one  for  life,  with  remainder 
to  another  for  life»  is  not  sanctioned  by  this  Statute. 
Co.  Litt.  44.  b. 

Q3 
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^*  ibe  nwsher  ^  tweaty^one  years*,  or  tbsee 
lives,  at  ihe  most,  iiom  the  i}ay  of  nrnking^ 
thereof;  and  timt  upon  cfvery  mek  Leftse 
^^  diere  be  reserred  yearly  duriiig  the  same 
^^  Lease,  due  and  payaUe  to  the  lessors,  their 
^  heirs  and  successors,  to  whom  the  same 
^  Lands  riiould  have  come  after  the  dea&s  of 
*^  the  Lessors,  if  no  such  Lease  had  been  thereof 
^^  made,  and  to  whom  the  Revefsion  thereof 
^^  shall  i^^pertain,  according  to  their  Estates 
'^  and  Interests,  ao  nnu^  f  y^%  term  or  Rent, 
^*  or  more,  as  hath  been  most  aoctistomably 
"  yeelden  or  paid  for  the  mapors,  lands,  tenc- 
^'  ments  and  hereditaments,  so  to  be  letten 
**  within  twenty  years  'wxt  before  such  Lease 
^  thereof  made ;  and  that  emry  snc^  person 
**  and  persons,  to  whom  the  reversion  of  sock 
^  manors,  lands,  tenements  or  hereditaments  so 
''  to  be  letten  shall  appertain,  as  is  aforesaid, 
'*  after  the  deaths  of  snch  Lessors,  or  their  heirs, 
*^  shall  and  may  have  snch  like  remedy  and 

*  (719.)  Tbe  lease  must  be  either  far  a  term  of  years 
DOt  exceeding  twenty-erne,  or  for  one,  two  or  tbree  lives 
only:   the  two  (leriods  cannot  be  combined.     Co.  litt, 

t  (720.)  On  spiting  a  Farm,  the  old  rent  may  be  ap- 
portioned. See  JDoe  v.  WiUon^  5  B.  &  A.  363.  But  it  has 
\>een  held  t))4t  where  new  lands  are  fu)ded  with  a  piopor- 
tiQpate  addidoD  of  rest,  the  terms  of  the  Statute  are  not 
complied  with.  If  any  profit,  not  coming  under  the 
denomination  of  yeiprly  rent,  were  reserved  by  the  odd 
teases,  it  may  yet  he  omitted  in  the  new ;  and,  so  tha^ 
the  rent  reserved  be  imnuali  it  is  i^t  necessary  to  retail 
the  old  subdivisions  by  quarterly  or  half-yearly  days  of 
payment.    Co.  Litt.  44.  b. 
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**  advAtftage  to  all  inients  ^nd  puiposes,  agai^t 
*'  tho  Ledbeefi  tbea'efof,  tbeir  ^xeditors  and 
^'  assigtis,  als  the  satae  LesdBar  should  or  mi^t 
''  tiave  had  against  the  same  Lessees.  So  tbat 
^  if  the  Lessor  w*e  seised  of  any  sptecial  £state 
*'  tail  <i(  the  same  hereditarofonts  at  the  time  of 
''  such  Lease,  that  the  Issue  w  Heir  of  that 
'^  special  Estate  shall  have  the  reversion,  rents, 
'^  and  services  reserved  upon  such  Lease  after 
<<  the  death  of  the  said  Lessor,  as  the  Lessor 
*'  himself  might  or  ought  to  have  had  if  he  had 
"  lived." 

^791.)  It  has  been  held  that  this  Statute  does  Co.Litt.45.  b. 
not  extend  its  protection  to  the  lessees  against 
the  persons  in  remainder  or  rererfiioa  after  the 
expiration  of  ^  Estate  tail. 

(722.)  It  is  necessary  to  observe,  that  nothing  Co.  Litt.  27.  b. 
which  has  been  said  concerning  Ae  alienathxi 
of  EfiAates  Tail  is  to  be  extended  to  the  Estate 
of  than  particular  Proprietor  who  is  called 
**  Tenant  in  Tail  after  possibility  of  issue  ex- 
"  tincU**  When  it  becomes  impossible  that  any 
person  should  exist  to  whom  the  inheritance 
under  the  entail  can  descend,  the  inheritance 
itself  ceases.  But  this  impossibility  can  only 
arise,  in  contemplation  of  law,  by  the  death  of 
one  of  the  persons  from  whom  Ae  inheritable 
issue  is  to  proceed.  Thus,  if  lands  be  given 
to  A.,  and  the  heirs  of  his  body  by  -B.  his  wife, 
or  to  A.  and  B.  and  the  heirs  of  iheir  bodies, 
and  B.  die,  and  there  be  no  issue  of  their  two 
bodies  living ;  A.  fr6m  Tenant  in  Tail  special, 

<t  4 
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becomes  Tenant  in  Tail  after  possibility  of  issue 

extinct ;  and  has  nothing  more  in  e&et,  than 

an  estate  for  his  own  life,  attended  witbloertain 

privileges,  the  relics  of  his  former  iah^lj^ance  ; 

v^S""**  *^®  principal  of  which  b  the  right  oj^jfeom- 

it  EasTW     mitting  waste.    And  if  he  alien  his  estatube 

Co.  SSL   privileges  cease.  ^ 


•aaa 
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Sect.  i. — Of  the  various  kinds  of  Estates 

for  Life.    . 

(17.)  (723.)  IT  was  said  that. an  Estate  of  Free- 
hold, (not  amounting  to  an  inheritance,)  was 
limited  to  the  duraticm  of  some  4)etson's  life,  or 
to  some  uncertain  period  included  in  such  life, 
and  not  referred  to  the  mere  tvilPof  the  next 
person  in  succession.  This  definition  requires 
to  be  more  folly  developed. 

The  Estates  of  Tenant  by  the  Curtesy,  Tenant 
in  Dower,  and  Tenant  in  Tail  after  possibility 
of  issue  extinct,  are  confined  to  the  lives  of  the 
parties  to  whom  the  law  originally  assigns  them. 
Similar  to  these  is  an  Estate  created  by  Lease, 
with  Livery  of  seisin,  (or  by  any  other  Convey- 
ance at  Common  Law,  which  might  be  em- 
ployed  for  transferring  the  fee  simple,)  or  by 
Declaration  of  Use,^,or  by  Will,  and  expressly 
limited  to  a  person  for  his  own  Life.  (724,)  But 
an  estate  may  also  be  given  to  J.  for  the  life  of 
-B.,  or  for  the  lives  of  B.  and  C,  or  for  any 
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number  of  UVes  mentioned  in  the  Grant,  in 
which  latter  cases  the  estate  is,  in  effect,  for  the 
life  oiij^  person  who  happens  to  survive 
the  r4|t.  So  on  the  other  hand,  an  estate  for 
the  i|l»<  lives  of  B.  and  C*,  is  confined  to  the 
lifS^ln  him  who  dies  first* 

^(725.)  An  Estate  to  a  Widow  during  her  Co.iitttf.a. 
%^dowhood,  or  to  any  person  as  long  as  he  shall 
,  ,^weU  in  such  a  house,  or  till  he  be  promoted  to  a 
"'  benefice,  is  a  Freehold,  confined  to  an  uncertain 

period,  included  in  the  party's  life.  So  if  lands  ib.  &  Piowd. 
in  possession  be  given  to  A.  until  he  have  re-  ^^ 
ceived  loo^/•  out  of  the  profits.  (726.)  But  in 
this  last  case,  i#  the  lands  were  in  lease  at  a 
•fixed  rent  at  tiie  time  of  the  grant,  the  certainty 
of  the  period  would  have  made  the  interest  a 
chattel.  (727.)  And  for  the  like  reason  an 
estaite  to  ^^uring  the  minority  of  B.  is  also 
j&  chattel ;  m  a  term  is  fixed  beyond  which  the 
estate  cannot  continue ;  the  period  therefore  is 
certain  in  itself,  and  only  made  uncertain  by 
being  included  in  a  life,  (728.)  There  are  in- 
deed some  uncertain  periods,  relating  always  to 
the  raising  of  money  out  of  lands  or  tenements, 
which  for  the  sake  of  convenience  are  allowed 
to  constitute  chattel  interests;  but  when  the 
law  determines  that  the  uncertainty  of  duration 
shall  not  cause  the  estate  to  be  freehold,  it  also 
excepts  the  case  from  the  general  rule  that  the 
want  of  precise  words  of  limitation  shall  be  sup-  <2i*) 
plied  by  confining  the  interest  to  the  life  of  the 
jgrantee ;  and  thus  our  definition  is  saved  whole, 
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for  thB  tnicartaifi  \>enod  tenoi  i&dttded,  (miiMB 
by  aocide&t,)  witbin  any  pdrMm"^  life.  Smm 
acccmtrt  of  these  aturnialoias  Mtates  will  be  gi^*eii 
ia  dieter  5. 

(7!29.)  If  lands  or  tenem^iA  be  givta  with*- 

out  any  express  limitatMi  of  eatate)  by  means 

<2i.iii4    adequate  to  liie  transfier  ctf  a  freehold,  thblaw, 

as  we  h«ve  seen,  creates  an  -esiate  fyr  <^  life 

Co.  Litt.  42.  a.   of  the  Gtaiitee.     But  this  is  only  where  the 

Grantor  may  htwfuHy  by  ^ndk  means  cr-eate  diat 
estatse^  for  if  he  "be  Tenant  in  ICail,  sadi  att 
(673.716.)  ifld^nite  lease  with  livery  of  aetain  wiH  pass 
only  such  estate  as  be  may  give  witkourt  making; 
a  Disccmtinuance ;  that  is^  (unless  the  re>- 
q^uisitions  of  the  Stat.  32  H.  8,  o*  aS>  aflbove 
mentioned,  be  complied  with^)  «ui  estate  fer  the 
life  of  the  lesson 

Co.  Litu4i.b.       (730*)  Anciently,  when  lands  were  given  to 

A.  for  the  life  of  jB.,  if  il.  or  his  assignee  hap^ 
pened  to  die  in  J9A  lifetime,  the  estate  be*- 
longed  to  the  first  peraon  who  oould  take  pos- 
session, whoever  he  might  be ;  and  such  person 
was  called  an  Occupant  {731.)  But  if  the 
Gift  were  to  A*  and  his  heirs  for  ^e  life  of  B., 
or  if  A.  in  the  foitner  case  had  assigned  hh 
'  estate  to  another  person  and  his  heirs^  this  title 
by  occupancy  was  precluded.  The  heir  indeed 
who  succeeds  to  such  an  estate  fas  cMUnonly 

.3P.Wms.368.  ^callod  a  Special  Occupant;  but  ^  foettef  opi^ 

xitt.T^JS        nion  seems  to  be  that  he  takes  by  t>e8cetrt ;  fot 

1  Atk.460  * 

«Bi.iiep.ii50i  the  Estate,  though  not  an  Inheritance  or  Fei^ 
7  V.  J.  443.      ^^^^  therefore  not  mbject  to  Curtesy  or  Dowei; 
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»orca^bleofbeiBg«iitajleclJ  is  a  Deso«iidibk 
Freehold* 

(732.)  If  such  an  Estate  be  girea  to  J.  and 
the  beir^  of  hi$  body*  it  will  deacettdi  during 
its  contiotiaaoe,  in  the  same  maniier  as  an  £atate 
Tail,  unless  preyentod  by  ablation ;  but  this 
idienatioB  nsay  be  miade  by  any  mode  of  con**  iScho.&Lefr. 
veyance,  except  perhaps  by  a  JDevise  by  Will ;  *^  ^ 

and  it  is  siettled  that  if  there  be  an  ulterior  lifiii*  Feufif»c  r. 
talioB  of  Ihe  sane  eatatet  analogous  to  a  tb* 
maioder  expectant  on  the  failure  of  J.'g  issue) 
the  alienation  of  A.  (the  guasi  Tenant  in  Tail) 
will  extend  to  this  also. 

(733O  It  has  also  been  hi^d  that  the  estate  7  v.  j.448, 
might  be  given  to  A.9  his  executors  and  admi* 
iUBtrators ;  these  representatives  however^  it  ig 
dear)  must  take  it  in  the  character  of  Special 
Occupants*  And  now,  by  s*  1 3i  of  the  Statute 
of  Frauds  (a^  Car.  2,  c.  3O  it  has  been  enacted^ 
^^  That  any  estate  pur  autur  'de  shall  be  de* 
"  visable  by  a  WiU  in  writing,  signed  by  the 
'^  party  so  devising  the  samC)  or  by  some  other 
^^  person  in  his  presence^  and  by  his  express 
^'  directions,  attested  and  subscribed  in  the  pre- 
'^  sence  of  the  devisor  by  three  or  more  witnesses ; 
'^  and  if  no  such  devise  thereof  be  made,  the 
^'  same  shall  be  chargeable  in  the  hands  of  the 
'^  heir,  if  it  shall  come  to  him  by  reason  of  a 
special  Occupancy,  as  Assets  by  Descent, 
as  in  case  of  Lands  in  Fee  Simple;  and 
in  case  there  be  no  special  occupant  thereof, 
it  shall  go  to  the  Executors  or  Administrators 


1  PfcACoar. 
44. 
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<<  of  Ae  party  that  had  the  estate  hereof  by 
**  virtue  of  the  Grant,  and  shall  be  *  Assets  in 
^  their  Hands." 

(735*)  Bat  notwithstanding  this  provision,  it 
seems  that  where  a  person  who  is  seised  of  an 
estate  for  ano&er's  life,  which  is  not  descendible 
to  his  heir,  dies  intestate,  the  old  mle  of  oc- 
cupancy most  take  place  until  the  appoint- 
(t^O  ment  of  an  Administrator ;  as  the  immediate 
freehold  would  else  be  in  abeyance  during  that 
time,  which  the  Law  will  not  allow  even  for  a 
moment. 

(736.)  If  the  gift  be  to  two  persons  for  their 

lives,  this  is  understood  as  extending  to  the  life 

of  the  survivor.     The  parties  are  Joint-tenants, 

imd  if  they  continue  so,  the  survivor  will  have 

4  BL  Cooun.     the  whole  for  his  life ;  but  if  the  Jointure  be 

severed,  the  moietf^  of  each  will  be  held  for  his 
life  only,  and  not  for  the  other  s  life,  if  he 
chance  to  survive. 

(737.)  A  Condition  at  common  law  may  be 
tmnexed  to  an  estate  for  life,  as  well  as  to  a  fee 
(26.)        simple  :  but  it  seems  that  this  cannot  be  a  con- 
is  v.  3.435;     ditiou  prohibiting  all  alienation  on  pain  of  for- 
But^Bwum'M  feiture ;  though  the  estate  may  be  made  unalien- 

Tracti»M3. 


*  (734.)  Assets  are  the  Fond  oat  of  which  the  ddits  of 
a  deceased  person  are  to  be  paid.  Assets  bj  descent  aie 
liable  to  those  debts  only  which  are  secured  by  Bond  or 
Corenant  expressly  binding  the  party's  heirs ;  but  Assets 
in  the  hands  of  Executors  or  Administrators  are  liable 
to  all  debts. 


■^(^^^■•^■W 
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able  in  its  original  limitation^  if  given  not  for 
life,  but  until  alienation  is  attempted. 

(738.)  Wherever  there  is  a  gift  by  Will,  it 
will  necessarily  be  for  the  life  of  the  Devisee,  if 
it  cannot  be  shown  to  confer  any  other  estate : 
bat  doubts  may  sometimes  arise  whether  there 
be  any  gift  at  all ;  as,  if  the  devise  be  to  B. 
after  the  death  of  A.,  without  any  express  de- 
vise to  j4.     In  this  case,  if  A.  be  the  Testator's  4Bac.  Ab.  tss, 
wife,  and  J5.  his  heir  at  law,  it  is  settled  that  ^9!  jFoDbll 
A.  takes  an  estate  for  her  life  by  implication ;  **•  ^• 
and  if  the  devise  be  to  B.  the  heir  at  law, 
after  the  deaths  of  the  Testator's  wife  A.  and 
another  person,  the  Wife  takes  an  Estate  for 
both  lives.     But  in  either  case,  if  B*  were  not 
the  heir,  A.  would  take  nothing. 

Sect.  2. — Of  the  Alienation,  Forfeiture^  and 
Merger  of  Estates  for  Life. 

(739.)  Tenant  for  life  may  convey  or  demise 
his  Tenement  by  the  same  means  as  Tenant  in 
fee:  but  then  he  must  take  care  to  avoid  the^For- 


♦  (739.  w.)  This  kind  of  Forfeiture  differs  from  that 
which  is  incurred  by  the  breach  of  a  Condition  principally 
in  this  respect;  that  the  former,  which  arises  from  a 
general  rule  of  law,  does  not  affect  derivative  estates  or 
nncumbrances  created  before  the  wrongful  act;  but  the 
latter,  which  arises  from  a  special  contract,  defeats  at 
once  the  principal  estate  to  which  it  was  originally  an- 
Bexed,  and  all  interests  which  may  have  been  derived  out 
of  it.    Co.  Litt.  234.  a. 


^^ 
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ftitiire  vhicli  the  Law  has  made  iaseparably 
incident  to  all  estates  not  of  inheritance,  npon 
an  improper  viode  of  alienation. 

Lin.  609. 610,  (740.)  B J  Grant,  £ease  for  Years,  -  Bai^n 
Ui.  54.  '  and  Sale,  or  Lease  and  Release,  he  can  pass  no 
interest  *  beyond  die  compass  of  his  own  estate ; 
and  by  these  no  fdrfeitace  can  be  incorred. 
(72.)  (741  •)  But  a  Feofiineiit,  if  purporting  to  exceed 
die  boands  of  die  estate,  divests  the  remainders 
and  rerersion,  and  ciealfs  a  new  and  wrongful 
fee  simple  $  in  ecmscquence  of  whieh  the  person 
who  had  the  immediate  remainder  or  reversion 

Lilt.  415. 416.  is  entitled  to  enter  presendy,  and  dms  to  restore 
all  the  estates  except  that  of  the  Feoffor,  which 
is  absolutely  forfeited.     (7430  And  if  the  im-* 

1  Co.  76.  b.  mediate  remainder  happen  to  expire  befijre  die 
natural  expiration  of  the  preceding  estate,  and 
without  such  entry  having  been  made,  the  next 
in  remainder  may  enter  in  the  same  manner. 
(743*)  Nor  if  the  ^^offment  be  upon  Condition, 

Co.  Lilt  foc.  b.  flndf tiiie  Feoffor  re-enter  for  the  candition  broken 
beftn«riad  vantage  is  taken  of  the  Forfeiture^  will 
tWMgUt  to  that  advantage  be  lost,  though  all 
the  estates  will  have  been  alrei^dy  restored. 

Piprcoti  V.  Ld.        (744O  A  Fine  by  Tenant  for  life  of  land  in 

5BacAb.866;  posse3^|pi^ ,  has  the  same  effect  as  a  Feofiinent 


Seymour  «. 

Barker,  f  Taa,    *^^ Llnlli 

198. 


f  4 it: 


*  (740.  9.)  U;  howevov  he  attempt  to  create  a  gmu«r 
estate,  and  the  Reversioner  «r  Remamdemni  by  Deei 
cct^rm  the  etUte  so  granted,  it  beooaics  as  valid  as  if  tbt 
con&iBiDg  party  had  joined  in  the  erigina]  Grant.    LitS. 
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in  fee  Binffdev  uolesv  it  cooteta  proper  words  of 
restriction.     Such  words  are  usually  imevted  is        (73.) 
Fines  sor  Concessit ;  but  occur  #o  seldou,  (if 
ever  la.  modem  prietice,)-  in  these  Sur  Comi-* 
sance,  &c»  d^it  such.  Fines  haire  been  supposed  See  i  Frc^t. 

•1      .'    .  .  £   rt       X?  Conn  «Oie, 

neesssanly  to  import  an  assurance  oi  the  Vee^ 
(745;)  A  Fine  of  things  lying  in  Grant  has  no 
greater  efie^,  as  to  the  interest  which  it  passes,  (40.  ¥2.  98. 
than  a  Grant :  and  yet  a  Fine  by  Tenant  for  life       ^^^*^ 

«         ,    rr  j^         i         'J.       \   '  Co.  Litt.  251.  b. 

of  such  Tenements,,  uiitess  it  contain  an  express  %&%.  s. 
circsmscription  of  tihe  estate,  causes  a  Forfeiture^ 
So  if  any  Tenant  for  life  accept  sucH  an  unqoa* 
lified  Fine  from  a  Stranger :  this  cannot  imme* 
diately  aJflS^ct  the  estates  of  the  persons  in  re*' 
mainder  or  revensioa ;  but,  by  being  party  to  a 
Record  which  disaffirms  their  rights,  the  Conu-» 
see  incurs  a  Forfeiture. 

(746.)  A  Common    Recovery   su£Rsred    by  Co.  LUt.  S56.  t. 
Tenant  for  Life,  (d:iough  it  be  made  void  by 
St.  14  £1.  c.  8,)  also  induoes  a  Forfeiture  of 
his  estate^    Yet  if  ^4.  be  Tenant  for  Life,  with 
remainder  to  B.  in  tail,  and  an  ulterior  re-  Smith  0.  ci.vf- 
mainder  to  A.  ia  tail,  it  has  been  held  that  a  738.' 
Recovery  suffered  by  A.  is  no  forfeitare,  because 
he  has  a  right  to  make  such  an  Assurance  in 
respect  of  his  own  estate  tail.     But  this  decision 
contradicts  one  more  ancient,  which  is  said  to  Peiham's  Ca«e, 
have  been  made  upon  great  deliberation,  and  see  1 1'/est. 
of  which  no  notice  was  taken  in  the  argumeat 
of  the  recent  case :  so  that  the  law  on  this  point 
must  perhaps  be  considered  as  not  yet  tho- 
rou^ly  settled ;  though  ia  all  probability  the 
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later  precedent  woald  now  be  fdlowed  on  a 
similar  occasion* 
s  Prest.  Coot.        (747.)  If  an  cstate  for  life,  and  a  greats  estate 

immediately  expectant  upon  it,  jq^t  in  the  same 

(^41*)       person,  the  first  t^tate  is  merged,  unless  there 

be  some  peculiar  circumstances  of  prevention. 

And  for  this  purpose,  though  lives  in  genial 

Co.  Litt.  42.  a.    must  bc  regarded  as  of  equal  duration,  an  estate 

for  the  party's  own  life  is  considered  greater 
than  an  estate  for  another's  life ;  and  an  estate 
(724.)       for  his  own  life  is  of  course  greater  than  one  for 
the  joint  life  of  himself  and  another. 

(748.)  But  as  there  are  various  modes  in 
which  the  two  estates  may  be  vested  in  the 
same  person,  this  rule  is  subject  to  many  dis-* 
tinctions,  of  which  I  shall  here  attempt  to 
exhibit  the  outline. 

In  the  first  place,  one  of  the  Estates  may  be 

vested  in  him  as  Joint-tenant  only  with  others ; 

Co.Litt.i86.«.  in  which  case  he  is,  as  to  that  estate,  seised,  to 

(36.  n.)      some  purposes,  of  the  whole  Tenement,  and  to 

other  purposes  only  of  an  undivided  part  or  share 

in  it.     For  the  purpose  of  alienation  he  has  only 

a  part ;  and  therefore  if  he  be  Joint^tenant  of 

Co.Utt.i8s.b;  the  first  estate,  and  sole  Tenant  of  the  second, 

s  C0.60.  b; '    his  share  only  will  be  merged :  (749.)  nor  will 

tt.  iB$.         ^^^^  ^-^  partial  merger  take  place,  unless  the 

two  estates  be  vested  in  him  by  several  convey- 
ances ;  for  it  is  perfectly  regular,  and  not  un- 
usual, to  convey  the  Tenement  at  once  to  two 
persons  and  the  heirs  of  one  of  them ;  in  which 
case  the  apparent  intention,  aided  by  the  gene* 
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ral  inclination  of  tbe  Law  to  favour  'a  Joint-  (ia5.) 
tenancy,  makes  them  Joint-tenants  for  their 
lives  notwithstanding  the  *  remainder  to  one  in 
fee.  (750.)  On  the  other  hand,  if  the  party  be 
sole  owner  of  the  first  estate  and  Joint-tenant 
of  the  second,  his  estate  will  be  merged  either 
for  the  whole  or  a  part  only  of  the  Tenement, 
according  to  the  apparent  intention  with  which 
the  two  estates  were  brought  together.  Thus, 
if  i^.  and  jB.,  being  Joint-tenants  in  fee,  make  Co.  liu.  191 .  a. 
a  lease  for  life  to  C,  and  C.  afterwards  surrender 
the  Tenement  to  A.^  this  will  cause  the  estate 
for  life  to  be  entirely  merged.  (751.)  For  a 
Surrender  is  a  peculiar  kind  of  Assurance,  ap- 
propriated to  those  cases  where  the  estate  to  be 
transferred  is  capable  of  being  merged  in  the 
estate  of  the  surrenderee,  and  is  intended  to  be 
so :  it  is  the  mere  expression  of  the  Tenant's 
abandonment  of  the  estate  with  the  Surren- 
deree's consent;  and  though  by  the  Statu  e  of  ('^7.) 
Frauds  it  must  now  be  in  writing,  it  nev  r  e-  x^chiuSr.*' 
quired  the  solemnity  of  a  Deed,  (unless  che 
Tenement  lay  in  Grant,)  nor  of  Livery  of  Sei- 
sin. (752.)  On  the  other  hand,  if  C.  were  to 
convey  his  estate  to  A.  by  the  same  means  as 
he  might  to  a  Stranger,  there,  the  intention 
being  apparendy  not  to  destroy  the  estate,  the 
merger  would  take  place  so  far  only  as  it  must 


*  (749.  n.)  This  remainder,  being  peculiarly  circum- 
stanced, is  not  grantable  separately  from  the  Life  Estate. 
Co.  Litt.  182.  b.  184.  b.;  2  Co.  61.  a. 
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Co.  Liu.  182.  b. 


Peck  V.  Chan- 
nel, Cro.  El. 
8«7. 


of  n^essity,  tha(  is,  far  one  moiely ;  ixfk  po^- 
aequeace  of  which  A.  woald  be  seiaed  of  that 
moiety  of  the  Teaement  in  fee  sioaple,  and  of 
the  other  moi^y  for  the  life  of  C^  with  rever- 
sion  in  fee  to  B.  C753O  So  also  if  a  person 
being  sole  seised  in  fee  make  a  lease  for  Ufe, 
and  afterwards  grant  tl^e  reversion  to  the  tenant 
for  life  and  a  stranger  and  thcdr  heirs,  the  hl^e 
merger  for  a  moiety  ensues. 

(754-)   •^  ^^^  Vi^y  ^9  ^^^^  ^^^.  ^f  ^^ 
estates  in  rififht  of  his  wife.    Thus  if  a  woman 

be  tenant  for  life,  with  remainder  to  a  man  in 

tail,   and  they  intermarry ;    now  the  husband 

holds  the  life  estate  in  rig^t  of  his  wife :  but  if 

they  levy  a  Fine  of  the  land,  it  is  no  Discon- 

(671,672.)    tinuance;  wl^ch  shows  tl^t  the  estates  after 

marriage  remain  distinct,  without  merger,  so 

that  the  husband  still  has  the  estate  tail  but  as. 

a  remainder.     (7550   And  conversely,  if  the 

husband  be  tenant  for  life,  with  reversion  to  his 

wife  in  fee,  there  is  no  merger. 

(756.)  If  indeed  the  wife  be  Tenant  for  life, 

and  the  reversion  in  fee  be  conveyed  to  iixe 

husband  and  wife,  the  estate  for  life  is  merged  ; 

(though  if  the  wife  survive  her  husband,  she 

may  revive  it  by  expressing  her  dissent  to  the 

conveyance.)     But  the  merger  in  this  case  is. 

caused  by  the  union  of  the  two  estates  in  the 

hands  not  of  the  husband,  but  of  the  wife,  or 

rather  of  both  *  considered  as  one  person. 

'  ■'  ■  _-■■■--  >■ 

*  (757.)  When  a  conyejance  is  made  to  husband  and 
(36.  n.)       wife,  they  take  it  in  a  closer  partnership  than  ordinary 


Perk.s.6SS; 
S  Prest  Gout, 
305. 
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(75&)  Where  a  parson,  having  any  estate  CMke.Foiii. 
capable  of  merger,  takes  a  conveyance  of  the  Ab?fos.  ^ 
remainder  or  reversion  merely  as  an  instrument 
of  transfer  to  others  under  the  Statute  of  Uses ; 
(as  if  A.  being  tenant  for  life,  the  reversion  in 
fee  is  conveyed  to  him  to  the  use  of  J3. ;)  his 
prior  interest  is  preserved  by  the  third  section       (135.) 
of  that  Statute. 

(759.)  If  any  contingent  remainder  be  inter^  Feame,  c.  r. 
posed  between  two  estates,  which  in  their  crea- 
tion are  given  to  one  person,  the  absolute 
coalition  of  them  by  merger  in  his  hands  is 
prevented:  but  if  he  convey  both  estates  to 
another,  then  the  merger  takes  place,  and  the 
contingent  remainder  is  destroyed.  (760.)  So 
also  if  the  two  estates  by  any  other  act  or  event 
mbsequent  to  their  creation  become  for  the  first 
time  vested  in  one  person,  their  separate  exist* 
ence  will  cease :  but  if  a  person  be  made  Tenant 
for  life  by  WiU,  with  a  contingent  remainder  to 
another,  and  the  reversion  in  fee  descend  from 
the  testator  to  his  devisee  for  life,  here  the  Will 
and  the  Descent  operating  at  once,  and  ihe  one 
by  the  permission  of  the  other,  it  is  as  if  all 

Joint-tenants,  for  it  is  said  that  there  are  no  moieties 
betvreen  them :  and  if  it  be  made  to  husband  and  wife, 
and  a  third  person,  the  hitter  has  a  moiety  for  his  share. 
Litt«  sgi  ;  Co.  Litt.  187.  b. ;  Cm.  Rec.  339.  35a.  6o« 
And  in  strict  legal  language,  where  the  wife  has  an  estate, 
it  is  said  that  the  husband  and  wife  (and  not  the  husband 
only)  are  seised  in  right  of  the  wife.  Polyhlanh  v.  Haxokinsy 
DougL  314.  See  Co.  Litt.  54.  a.,  where,  after  the  wife's 
death,  Uie  husband  is  not  hdd  to  have  been  seised. 

R  2 
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Cu.  liu.t&a.  were  by  one  conveyance.     (761.)  In  all  cases, 

however,  where  a  contingent  remainder  is  the 
only  obstacle  to  merger,  there  is  such  a  coali- 
tion between  the  estates,  that  if  the  second  be 
of  inheritance,  and  the  first  be  in  possession, 
(354.)  the  right  of  Dower  and  most  other  incidentB  of 
a  fee  in  possession  will  attach. 
Bates*!  Case,         (762.)  A  Ycstcd  remainder  for  years  inter- 

posed  between  the  Freehold  and  the  Inheritance 
1  Salk.  338 ;  docs  not  prevent  their  consolidation.  (763.)  And 
lioit.  c'ro.  £1.  if  A.  be  tenant  for  life,  with  ipemainder  or  re» 
:t58.V  '    ^     version  to  B.  in  fee,  and  jB.  make  a  lease  for 

years  to  C,   and  then  accept  a  surrender  or 
conveyance  from  A.  of  his  estate,  the  interest  of 
C  will  commence  immediately  in  possession. 
Co.utt.«i8.b.      (764.)  A  Grant  of  the  Reversion  to  the  Te- 
nant for  life,  though   it  be  only  conditional, 
(751.)       causes  an  irrecoverable  Mei^er:  but  when  a 
Surrender  has  been  made  upon  Condition,  an 
entry  for  Condition  broken  revives  the  estate. 
Co. lilt.  185.1.  (765.)  And  if  in  any  case  the  estate  which  is 

merged  were,  either  previously  to  the  transac- 
tion which  caused  the  merger,  or  by  that  trans- 
action, charged  with  a  Rent  or  other  incum- 
brance, this  charge  will  still  subsist  as  long  as 
the  first  estate  might  have  continued.  Nor 
Bredon's  Case,  will  evcu  the  accidental  determination  of  the 
«saond.386;   sccoud  estatc  bcforc  the  time  when  the  first 

estate,  if  it  had  not  been  merged,  must  have 
expired,  cause  the  charge  to  cease.  (766.)  So 
much  it  may  be  thought  is  required  by  justice, 
and  follows  from  the  general  rule  that  '^  the  act 
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"  of  the  law  works  an  injury  to  none."    But  in  scesPreit. 
the  event  last  supposed  it  seems  also  that  the    "^  ' 
estate  itself  which  is  merged  may,  at  least  under 
some  circumstances,  have  a  virtual  continuance. 
Thus  if  A.  be  tenant  for  life,  with  remainder  to  Anon.  5  Bac. 
B.  in  tail,  remainder  over  to  C. ;  and  jd.  and     '  **** 
B.  join  in  a  Fine  to  X>.,  and  then  B.  die  with- 
out issue  in  the  lifetime  of  A.j'it  appears  to 
have  been  considered  that  Z).  should  still  hold 
the  land  for  the  life  oi  A.    This  however  de- 
pends upon  the  circumstance  of  both  estates 
passing  at  once  from  their  several  owners  to  the 
third  party  :  (767.)  and  it  seems  to  be  a  neces- 
sary pre-requisite  that  no  forfeiture  of  the  life 
estate  should  have  been  incurred  by  the  trans- 
action ;  a  danger  which  perhaps  would  not  be  1  sid.  ss. 
avoided,  if  the  conveyance  were  by  Feoffment 
instead  of  Fine,  since  to  the  former  no  entirely 
lawful  operation  upon  either  of  the  estates  could  (39-  7^.  01 1 . 
be  attributed.  ^^^'^ 


CHAP.  IV. 

OF    SETTLEMENTS. 

Sect.  1. — Of  .Settlement^  by  Deed. 

(768.)  IT  has  been  seen  that  at  this  day  no  Ch»p.2,8.2. 
certain  or  permanent  Settlement  can  be  made 
by  a  mere  Entail :  and  it  is  equally  clear  that 
if  there  be  two  persons,  as  Father  and  Son,  who 
are  intended  to  take  real  property  in  succession, 
the  object  may  be  secured  by  giving  a  life  estate  Chap.  3,  t.  i. 

»3 
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to  the  first,  and  an  estate  in  remainder  to  the 
second.  (769.)  But  it  generally  happens  that 
one  material  object  of  a  Settlement  is  to  make 
a  provision  for  persons  unborn ;  and  this,  by 
the  rales  of  the  Common  Law,  can  only  be 
(122.32. 34.)  effected  by  means  of  those  Contingent  Remain- 
ders, which  are  expoded  to  so  many  destroctive 
accidents.  There  is,  however,  a  contrivance 
by  which  those  accidents  may  be  and  usually 
are  prevented ;  in  order  to  the  explanation  of 
which,  it  will  be  proper  to  rek'ume  the  subject 
of  the  Destruction  of  Contingent  Remainders. 

(770.)  A  Contingent  Remainder,  however 
good  and  valid  in  its  creation,  will  always  fail 
t>r  be  destroyed,  if  during  the  contingency  an 
(32.)  ulterior  estate  become  an  estate  in  possession  ; 
and  this  may  happen  by  the  determination  of 
the  Particular  Estate  in  three  different  ways ; 
viz.  by  its  natural  expiration,  by  merger,  or  by 
(741. 747.)  an  act  of  forfeiture  followed  up  by  the  entry  of 
the  party  entided.  (771.)  And  there  is  also 
one  other  mode,  not  yet  noticed,  in  which  the 
Contingent  Remainder  may  be  destroyed ; 
namely,  by  the  destruction  of  the  Particular 
Estate,  although  no  advantage  be  taken  of  diat 
destruction  by  the  person  in  whom  the  ulterior 
remainder  or  reversion  is  vested.  Thus,  if  A. 
be  tenant  for  life  of  land  in  possession,  with 
remainder  to.  his  eldest  son  (unborn)  in  tail, 
remainder  to  JB.  in  fee,  and  A.  make  a  feoff- 
ment in  fee,  or  levy  a  Fine  to  C. ;  by  this  act 
C  acquires  the  fee  simple^  which  B.  may  de- 
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feat  by  entering  for  the  forfeiture ;  but  whether 
he  enter  or  not,  the  estate  of  A.  is  alike  irreco- 
verably destroyed,  and  the  Contingent  Remain- 
der with  it.     (7^2.)  But  if  in  this  case  there 
were  a  previous  estate  for  life,  so  that  A.  should  Lane «.  Vane, 
be  Tenant  for  life  in  remainder  only,  it  seems  JijarAb. w7. 
that  no  act  of  A.^  however  destructive  to  his 
own  estate,   (as  a  conveyance  to  *jB;,    which 
virould  merge  it,)  could  destroy  the  Contingent 
Remainder  while  the  previous  estate  subsisted : 
(773.)  norcouKTthe  Tenant  of  that  previous 
estate,  while  il/s  estate  continued,  effect  that 
destruction;   for  the  worst  which  the  former 
could  do  by  destroying  his  own  estate,  would 
be  to  change  the  estate  of  A.  into  a  present  Feame,  c.  R. 
right  of  entry,  which  is  sufficient  to  supjDort  a  ^^' 
Contingent  Remainder,  though  a  mere  right  of 
action  is  not,     (7740  And  it  may  here  be  ob- 
served that,  although  where  a  Contingent  Re-  ssmnd.  ssr. 
mainder  is  once  excluded  by  the  ulterior  estate 
coming  into  possession,  no  revival  of  the  parti- 
cular estate  can  restore  it,  yet  a  mere  temporary  Fcame,  c.  r. 
failure   of  support  from  the  preceding  estates  *^'  *®^' 
will  not  cause  the  remainder  to  fail,  if  there  be 
a  sufficient  estate  or  subsisting  right  of  entry  to 
support  it  at  the  time  when  the  contingency 
ceases. 

(775.)  It  is  obvious  that  the  only  way  to 
ensure  the  preservation  of  a  Contingent  Re- 
mainder, is  by  giving  .a  vested  estate,  sufficient 
to  support  it,  to  a  person  who  may  be  trusted 
for  that  purpose ;  and  that  this  estate  must  be 
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cauaneomtMtB  with  the  vtmoit  dunlion  of  die 
c€ftiliogeoef ;  dioi^^  to  make  it  HMxe  tham 
comnnaiMU'ate  would  be  a  needleajL  iDoanreDi- 
ence*  (776.)  Upcm  this  plan  Setflenieots  aie 
ccMDiiioiiIy  made.  The  pftqieriy  is  conveyed 
(7id.>  to  the  ue  ciJ.  for  his  life,  (generally  without 
impeachment  of  wasste,)  and  npon  the  ddfcnkii- 
nation  of  that  estate  by  forfeiture  or  other  means 

(731*  795.)  in  his  lifetime,  to  the  nse  of*  ^"and  C,  and 
their  heirs,  (or  exeeators  and  administratois,) 
daring  the  life  of  A.,  m  trust  for  him,  and  to 
preserve  contingeat  remainders ;  and  after  his 
decease,  to  the  use  of  his  first  son  in  tail,  or 
otherwise,  according  to  die  intention.  (778.)  If 
indeed  the  estate  thus  given  to  the  Trustees 
were  only  a  contingent  remainder,  the  object 
would  not  be  accomplished,  as  A.  might  destroy 
that  and  the  remainder  to  his  unborn  son  to- 

fmuc^c.  r.     gether ;  but  it  has  been  long  ago  decided  that 

the  remainder  to  B,  and  C,  during  the  life  of 

*  (777.)  There  is  no  iwyeaiutjf  cm  tins  occaskm  far  move 
than  one  Trustee ;  hot  it  is  convenient  to  have  two»  dist 
the  trust  may  go  with  the  estate  to  the  survivor,  and  not, 
upon  the  death  of  one  person,  to  his  representatives,  who 
may  be  strangers  to  the  prindpal  parties  in  the  Settle- 
ment* And  it  is  usual  to  provide  for  the  iqipointment  of 
a  new  Trustee  upon  the  death  of  either,  and  for  the 
transfer  of  the  Estate  held  in  trust,  and  of  all  powers  con- 
nected with  it,  to  the  Trustees  for  the  time  being.  J£^ 
however,  the  life  estate  in  remainder  should  happen  to  be 
transmitted  to  the  representatives  of  the  survivor,  th^ 
will  of  course  be  under  the  same  obligations  (which  may 
be  enforced  by  a  Court  of  Equity)  as  the  origij 
Tniitees* 


•»- 
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A.J  is  yested.     It  is  true  that  it  depends  upon 
a  contmgent   event,    whether  this  estate  will 
ever  come  ii^^  possession ;  but  so  it  would  be, 
if  the  remainder  were  after  the  death  of  A.y  ot 
other  determination  of  his  estate,  to  JB.  for  his 
own  life,  or  even  in  tail ;  as  A.  might  outlive 
the  period  of  either  estate.     It  is  true  also  that 
the  estate  given  to  the  Trustees  is  expressed  to 
depend  upon  Ifie  determination  of  A.'s  estate  in 
a  particular  mode ;  but  this  is  only  because  the 
other  mode  of  determination,  (viz.  by  the  death 
of  il.,)  would  coincide  with  the  extreme  limit 
of  the  estate  *in   rem^der,    and  therefore  it 
would  be  nugatory  to  drention  that  as  an  event 
upon  which  the  enjojrment  of  the  latter  estate 
should  commence.    It  may  be  laid  down  with 
certainty,  that  the  vesting  of  a  remainder,  so 
long  as  it  has  any  existence,    never  depends 
upon  the  quantity  of  estate ;  but  that  remainder 
which,    if  it   were   in  fee  simple,   would  be 
vested,    is  vested,    though    it  be  for  ever  so 
short  a  term.     Now  a  remainder  in  fee  simple 
is  certainly  vested,  if,  supposing  the  Particular 
Estate  or  Estates  immediately  to  determine  by 
any  means  whatever,  the  actual  enjojrment  of 
the  property  under  it  would  instantly  commence. 
And  here  the  remainder  given  to  the  Trustees, 
if  it  were  in  fee  simple,  would  be  made  to  com- 
mence in  actual  enjoyment  upon  any  determi- 
nation of  the  estate  of  A. ;  the  event  of  his 
death  being  in  fact  omitted  for  no  other  reason 
than  to  avoid  a  contradiction  which  would  be 
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Occasioned  by  the  confined  extent  of  the  re* 
tnainder  •. 

(780.)  By  means  of  this  interposition  of 
Trustees  to  preserve  contingent  remainders,  that 
fixation  of  property  called  a  Strict  Settlement  is 
efiected.  IM^  Estates  may  by  law  be  given  in 
succession  to  any  number  of  persons  in  exist- 
ence, and  ulterior  estates  in  isuccession  to  their 
children  yet  unborn:  (781.)  and  a  remainder 
may  be  jiecured  even  to  a  posthumous  child  of 
the  only  or  last  surviving  Tenant  for  life ;  for 
by  St.  10  W.  3j  c.  16,  a  posthumous  child  is 
enabled  to  take  as  if  bom  in  hb  Father's  life- 
Feme,  c.iu  time.  (782.)  But  no  remainder  can  be  given 
to  the  child  of  a  person  who  is  not  in  existence. 
For  if  this  were  once  alloVred,  no  fiinit  could  be 
assigned  to  the  extension  of  contingent  remain- 
ders through  the  remotest  generations,  and  it 
would  be  easy  to  accompany  these,  for  their 
preservation,  with  other  remainders  to  penions 

*  (779.)  The  utifity  of  such  a  remainder  in  trugt,  as 
above  described,  is  not  confined  to  Settlements,  nor  to 
cases  where  there  are  contingent  remainders  to  be  pre- 
served. It  is  now  a  very  general  practice,  upon  a  pnr- 
(510.)  chaie,  to  convey  the  property  to  snch  uses  as  the  Pmr- 
chaser  shall  ^point,  and  in  de&ult  of  appointment,  to 
his  use  for  life^  with  remainder  (as  above)  to  the  use  of  a 
Trustee  and  his  heirs  (or  executors  and  administrators) 
for  the  life  of  the  purchaser,  with  a  further  remainder  to 
(339.  354.)  the  uoe  of  Hhe  Tvachaii^B  heirs.  The  object  of  ibeae 
limitations  is  to  give  the  PcffchAser  all  the  powers  and 
advantages  of  a  person  seised  in  fee  simple,  and  at  the 
same  time  to  preclude  his  wife's  inconvenient  right  of 
Dower.    See  Butl.  Feame,  C.  R.  347.  n. 
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in  due  time  as  Trustees,  iso  as  t6 
make  the  Setfletnent  perpetual :  and  thus  all 
the  political,  inconveoiences   which   attended 
Entails  in  their  first  creation  would  be  renewed. 
(7^3-)  ^^  consequence  of  thib  rule  of  law  it  is 
usual  to  give  the  children  succe8<^v#  estates  in 
tail,  by  whi<^,  in  default  i>f  alienation,  the  son 
may  still  succeed   to   the   father  by  ^l^scent, 
though  he  cannot,   to  prevent  alifeQation,   be 
established  in  his  place  by  purchase.  ^4|84«)  But 
whether  the  contingent  remainders  \m  in  tail  or 
for  life,  or  the  first  contingent  remainder  exhaust 
the  whole  fee  simple,  the  period,  during  which 
the  property  is  fixed  or  tied  up  by  the  Settlement 
is  necessarily  the  same ;  it  is  confined  to  a  life 
or  lives  in  being,  and  the  nonage  bf  some  per-      (198.) 
Son  who  will  be  in  existence,  (in  the  womb  at      (781.) 
least,)  at  the  expiration  of  such  life  or  lives. 
Hence  has  been  derived  the  rule  which  requires  Peane,  c.  R. 
that  springing  and  shifting  uses,  unless  they  be      \vqs.) 
immediately  preceded   by   ati  estate  tail,  (in 
which  case  they  can  be  no  obstacle  to  aliena-      (695.) 
tion,)  should  vest  in  possession  before  the  end 
of  some  period  consisting  of  a  life  or  lives,  in 
being  at  the  making  of  the  Settlement,  and 
twenty*one  years  and  a  few  months,  (allowed 
for  gestation,)  afterwards.    (7S5.)  It  seems  also  Beard  «.wett. 
to   be  the   opinion  best  supported  by  recent  ^^    '*"* 
authority,  though  not  yet  satisfactorily  decided, 
and  by  no  means  of  easy  decision,  that  these 
additional  years  and  mondis  must  coincide  with 
the  nonage  either  of  the  person  whose  estate  is 
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to  be  divested,  or  of  the  peison  io  whom  tibe 
^fa^^'  estate  under  the  Shifting  Use  is  to  vest ;  except 
that  where  the  payment  of  money,  or  any  other 
act  which  requires  time,  is  made  a  condition 
precedent  to  its  vesting,  a  reasonable  period, 
as  one  year,  independent  of  infancy,  may  be 
allowed*  (786.)  But  where  the  period  for  which 
the  enjoyment  of  the  estate  is  deferred  is  not 
extended  to  any  person's  life,  it  is  difficult  to 
prescribe  to  it  any  other  limit  than  that  of 
twenty-one  years  absolutel}^  taken. 
(174>.)  (787.)  The  rule   last  mentioned  necessarily 

requires  that  Powers  of  Revocation  and  Ap* 
pointment  should  only  be  exerciseable  within 
the  same  period  from  the  execution  of  the  Set- 
tlement by  which  they  were  created,  within 
which  any  Shifting  Uses  finally  defined  by  that 
Settlement  would  be  required  to  v^  in  posses* 
sion.  But  it  is  necessary  to  carry  this  restriction 
Sogd.  Ptow,  45t.  a  step  further.     If  the  use  to  be  appointed  have 

received  its  form  or  condition  in  any  d^ree 
from  the  original  Settlement,  if  the  Estate  be 
there  limited,  or  the  person  to  receive  it  in  any 
way  pointed  out,  then,  (notwithstanding  the 
interposition  of  an  Appointment,  under  a  par- 
ticular restricted  Power,  to  complete  what  was  so 
begun,)  the  period  of  vesting  must  be  reckoned 
from  the  Settlement  itself.  But  if  the  Power 
be  so  general  and  absolute  as  to  be  equivalent, 
for  the  purposes  of  alienation,  to  the  owner- 
ship in  fee  simple,  then  an  Appointment  under 
i^  so  far  as  concerns  the  commencement  of  that 
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period;   stands   on  the  same  footing  miSx  an 
original  Conveyance. 

(788.)  It  seems  also,  upon  principlei  to  be 
necesaryi  in  the  creation  of  a  Power,  to  assign 
the  period  within  which  it  must  be  exercised. 
K  indeed  it  be  given  simply  to  one  person  now 
living,  or  to  any  number  of  such  persons  and 
the  survivors  and  survivor  of  them,  the  period 
is  necessarily  confined  to  a  life  in  being ;  but  if 
the  same  power  be  extended,  (as  it  may  be,)  to 
the  representatives,  (whether  heirs,  executors 
and  administrators,  or  assigns,)  of  any  person 
to  whom  it  is  first  given,  its  duration  is  thus 
left  indefinite.  Still  if  it  be  made  exerciseable 
only  with  the  consent  of  persons  now  living,  or 
of  the  Guardians  of  Infants  who  shall  imme- 
diately succeed  them  in  estate,  no  further  re- 
striction  can  be  required.  But  supposing  a 
Settlement  to  A.  for  life,  with  remainder  to  B. 
in  fee,  and  a  Power  to  C  and  his  heirs  to  revoke 
the  uses ;  it  can  hardly  be  contended  that  this 
Power  is  valid ;  for,  if  there  were  no  question 
of  its  validity,  no  sufficient  ground  would  here 
be  afforded  for  an  implied  or  constructive  restric- 
tion ;  and  the  rule  has  been  given  in  such  cases, 
that  if  the  Power  be  bad  in  the  extent  in  which 
it  is  given,  it  cannot,  for  that  reason,  be  re-  tiv.  J.ass. 
modelled  and  made  good.  It  is  difficult  how- 
ever to  determine  how  far  the  frequent  neglect 
of  this  rule  in  practice  may  impose  a  duty  on 
Courts  of  Justice  of  endeavouring,  if  possible, 
to  evade  it. 
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s^Pow.  (789.)  Qntbeotberhattd^if  tbeeitaftec^f. 

u«.  iM,t95.     were  in  tail,  it  seems  dear  that  die  Power  migfat 

be  made  co^-extepdive  with  that  estate ;  becaose 
a  Recorery  suffered  by  the  Tenant  in  Tail,  ndien 
in  possession,  wonU  at  any  time  ^ectnally 
defeat  it  Indeed  it  is  ^ery  nsnal  to  gire  a 
Power  to  the  Trustees  and  their  representatrres, 
with  the  consent  of  the  Tenant  for  life  or  Tenant 
in  Tail  in  possession  for  die  time  being,  to  re- 
yoke  the  uses  of  the  Settlement  for  the  purpose 
of  an  Exchange,  or  of  an  absolute  Sale  of  the 
Property  with  a  yiew  to  inyest  the  money  in  the 
purchase  of  other  lands ;  and,  for  die  reason 
aboye  giyen,  no  objection  can  be  made  to  this 
B«per  9.  VM"  Power  as  of  too  indefinite  duration.  (790.)  While 
Mi \  fhand. '  the  estate  of  the  Tenant  for  life  continues,  the 
845.  '  *^  Ppwer,  it  is  true,  b  secured:  the  Tenant  in 
(iod.6890  Xail  in  Remainder  cannot  suffer  a  Recoyery 
without  the  concurrence  of  the  Tenant  for  life ; 
and  eyen  dus  concurrence  will  not  necessarily 
destroy  the  Power*.  For  his  old  estate  for  life 
may  still  continue ;  and  whilst  that  lasts,  any 

•  • 

(180« »•)  ^  09^')  I^  <^^  ox^y  sffect  it  by  desdrojing  the  Power 

of  consent  given  to  the  parties ;  and  this  consequence  the 
Tenant  for  life,  so  far  as  it  concerns  himself,  may  avoid, 
as  well  as  the  destruction  of  his  life  estate,  with  all  the 
certainty  of  technical  accuracy,  by  conveying  to  the 
Tenant  to  the  Praecipe  sudi  an  estate  only  as  will  leave 
(176.)  a  reversion  in  himself,  to  which  that  Power  will  continue 
attached,  and  which  either  by  fmrce  of  a  Condition,  pr  by 
a  proper  declaration  of  uses  accompanied  with  merger^ 
may  be  reduced  into  possession  after  the  Recovery.  Sugd. 
Pow.  55;  1  Sand.  Us.  App.  429,  &c. 
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Sbii(img  Use  arising  bj  a^  e^r^jfcipf  the  Pi9wet 
given  to  the  Trustees  must  be  aijb(;ec€i4eQt  to  tbe 
Esjtate  Tail,  and  paran^ount  to  it  in  Title ;  and 
tberefoi^e  that  Power  will  still  qpntinue  exenpise- 
able  notwithstaading  any  act  of  the  Tenant  m 
TaiJ.  Bv;t  when  the  Estate  Ta^  qpmes  into 
po83es3ioi;i,  ^e  Power  of  Eeyoci^Ltiop  and  the 
privilege  of  suffering  ^  Recovery  ^^e  equ^l  and 
concurrent,  so  that  whichever  is  first  e^erciBt^d 
must  defea^t  the  other. 

(792.)  Althougb  a  Power,  the  direct  object  of  Sugd.Pow.i*^ 
which  is  to  create  a  Perpetuity^  (i.  e.  to  restrain 
alienation  h>eyond  the  period  allowed,)  is  abso- 
lutely void ;  yet  a  Particular  Po ver  will  not  be  Rowtiodge  p. 
invalidated  by  the  circumstance  of  it^  being  in  357.  ' 
general  terms,  which  apparendy  authorise  tbe       (787.) 
crieation  of  such  estates,  amoi^g  otherst  9s  would 
be  void  for  their  remot^ess ;  for  it  is  left  to 
the  Donee  of  the  Power  to  restrain  this  gen^- 
rality  of  expression   by  an  appointment  cpn-. 
fonning  to  the  rules  of  Law.    (793.)  However,  Sagd.P0w.541. 
if  he  &il  in  this  respect,  the  Appointment,  so 
far  as  it  exceeds  the  limits,  will  be  void ;  and 
so  will  every  part  of  it  which  is  made  uncertain 
by  that  excess,  or  is  involved  in  the  same  remote, 
contingency;  but  a  definite  interest  given  in- 
dependeintly  of  what  is  erroneous  may  stilL  be 
supported. 

(794)    And  where,    without  violating  any  Crompei;. 
rule  of  Law,  the  Appobtment  is  in  part  un-  asi.    ' 
authorized  by  the  Power,  it  seems  that  a  tern* 
porary  suspense  or  cpntingency  connected  with 
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the  unauthorized  gift  will  not  invdNl^te  that 
Bmdeiieiiv.  which  is  authorized.  (795,)  But  tf  an  estate 
44S.  tail  be  g^ven  to  a  person  not  within«tiie  Power, 

it  is  held  fhi^t,fu\uItej[ior  remainder  tq  an,  object 

of  the  Power  is  void.    This  however  i4  jtot  to 

be  referred  simply  to  the  ^ure  of  a  prevKms 

5Bac.  Ab.8S6.  estate;   for  at  CommoU  ^w,   if  there  was  a 

good  Particular  Estate  cm|^  in  the  first  in- 
stance, tho  interposition  orakvoid  Remainder, 
(208.)       (as  a  life  estate  to «  Monk,/^lfd  not  vidate  or 
defer   the  ulterior  Remainders;    and   upon  a 
(213.)       Conveyance  to  Uses,  tir  a  Devise  by  Will,  if 
1  Co.  15*.  a.  b ;  the  pcrson  to  whom  the  Use  or  devised  estate 
See  8  v.  J.  568,  is  first  limited  refuse  or  disclaim,  this  only 

accelerates  the  remainder.  (796.)  But  where 
the  preceding  estate  is  originally  void  from  a 
defect  of  power  in  the  Donor,  it  seems  to  be 
interposed  merely  for  the  sake  of  delaying 
the  enjoyment  of  that  which  follows ;  this  delay 
therefore  is  an  essential  condition  of  the  gift, 
and  being  extended  to  a  period  exceeding  the 
(784.)  allowed  limits  of  a  Springing  Use,  (namely,  the 
continuance  of  a  person's  posterity,  where  there 
is  not  a  commensurate  Estate  Tail,)  must  render 
the  gift  void. 

(797O  I^  IS  a  general  rule  that  nothing  shall 
sSauDd.588.    be  Considered  a  Springing  Use  which  by  any 
just  construction  can  be  established  as  a  Con- 
tingent Remainder.     This  was  perhaps  the  true 
^r!f*!5P****'  ffround  of  decision  in  a  Case  where  a  Fine  was 

levied  by  Husband  and  Wife,  of  the  Wife's 
lands,  to  the  use  of  the  heirs  of  the  body  of  the 
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husband'  £v  the  Wife,  and,  for  default  of  such 
issue,  to  ^&e  use  of  his  right  heirs ;  the  Wife 
died  befi>re  the  husband ;  apid  it  ^as  held  that 
these  ji^  were  void.    Nqv?  if  the  Vse  had  been 
allMkfl  to  result  to  the* Wife  in  fee,  and  upon 
the  Husband's  de«th  ^  shift,  and  vest  in  the  see  i  Sand.  Ui. 
issue  of  the  marriage  \^if  any)  in  tafl^  with  re- 
mainder to  the  hdfiji^general  of  the  husband ; 
or,  if  there  were  f|p^such  issue  at  his  death,  to 
vest  then  at  on^  m  his  hei^  ho  t>bjection  could 
be  made  to  the  limitations:     But  there  was  no 
necessity  that  the  use  should  result  to  the  wife 
in  fee ;  it  could  not  result  to  the  husband  at  all, 
because  the  estate  was  not  his ;  it  could  not 
result  to  the  wife  for  the  life  of  her  husband, 
because  that  which  results 'is  the  old  use,  and  ss«ik.679* 
must  therefore  be  transmfssible  cdi  Before,  and   (73o.  735.) 
not  subject  to  devolve  upon  occupants  or  exe- 
cutors instead  of  heirs :  but  it  might  well  result 
to  the  wife  for  the  joint  lives  of  herself  and       f724.) 
her  husband ;  and  then  the  ulterior  estate  was 
a  contingent  remaindi&r,  valid  in  its  creation,       (34o.) 
but  which  failed  in  the  event  for  want  of  a  con-        (34.) 
tinning  freehold  to  support  it. 

Sect  2.— Of  Settlements  by  JVUl. 

(798.)  The  indulgence  of  the  Law  to  Testa-  (283) 
tors  has  unfortunately  in  many  instances  been 
just  so  great,  as  to  induce  men  to  make  Settle- 
ments by  their  last  Wills  without  legal  advice, 
and  then  to  disappoint  their  intentions.  For 
though  the  meaning  of  the  Testator  is  to  be 
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ascertained,  for  the  most  part,  by  the 

rales  of  grammar  and  criticism ;  yet  when  words 

are  employed  which  have  two  acceptations,  one 

s<«4B.&c.     popular,  Ae  other  technical,  a  Court  of  Law 

will  necessaitty  incline  to  take  them  in  the  tech- 
nical sense,  *not  only  because  it  is  legale  but 
because  it  is  more  definite  and  certain  than  the 
other.  And  there  are  also  some  rules  relating 
to  the  subject  matter,  which  perhaps  almost  in 
proportion  to  their  utility  in  producing  a  general 
uniformity  of  decision,  (the  surest  foundation 
for  certainty  of  right,)  have  tended  to  defeat  the 
objects  of  particular  dispositions. 

(799.)  The  first,  and  most  universally  appli* 

Fewnc^  a  R.    cable  of  these  maxims  is,  "  that  when  the  Testa- 

191,  &c. ;  Butl.  ,  , 

ib.  S04.  n.;  ^*  tors  particular  intention  is  inconsistent  with 
yri.'b.ii.i.  "  his  general  intention,  the  latter  is  to  be  pre- 
^^•*-  "  ferred;"  w)^ere  by  the  general  intention  is 

meant  his  design  that  such  and  such  persons 
shall  take,  or  at  least  be  capable  of  taking, 
some  estate  under  his  Will ;  by  the  particular 
intention,  his  design  that  they  shall  take  such 
and  such  estates,  and  with  the  utmost  certain^ 
of  enjoyment  (800.)  The  second  maxim  is, 
^^  that  a  title  by  descent  is  to  be  preferred  to  a 
(335. 339.)  "  title  by  purchase ;"  which,  as  we  have  seen, 
is  most  frequently  exhibited  in  the  form  of  the 
(797.)  ".  Rule  in  Shelley's  Case.''  (801 .)  A  third  maxim 
requires  every  Contingent  Estate  to  be  con- 
strued, if  possible,  as  a  Remainder  rather  thaii 
Fearne^CR.    au   Exccutoiy  Dcvisc.    (8o2.)   And  a  fourth 

inclines  the  balance  of  legal  interpretation  to 
a  Vested  rather  than  a  Contingent  Estate. 


378. 
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(803.)  The  first  maxim  generally  prepares 
the  way  for  the  application  of  the  second :  and 
it  will  be  found  that  the  Rule  in  Shelley's  Case 
has  a  more  extenuve  field  of  operation  in  WiUs 
than  in  Deeds ;  because,  in  the  foilfter,  several 
words  besides  ^^  heirs"  are  capalil^e  of  being 
considered  as  words  of  limitation  rather  than  of 
purehase. 
(804.)  And  first,  where  in  a  Will  an  estate  Feme,  c.  r. 
i  of  freehold  is  given  to  any  person,  followed  by 
a  limitation,  in  words  expressive  of  a  remainder, 
to  the  "  heirs  of  his  body,"  this,  if  the  word 
^'  heirs  "  be  understood  in  its  proper  legal  sense, 
must  give  an  estate  tail  to  the  ancestor:  for 
the  argument  is  irresistible,  that  if  no  estate 
of  freehold  had  been  given  to  him,  the  heirs  (654.) 
of  his  body  would  have  takeh  in  a  course  of 
succession  as  nearly  resembling  Aat  of  a  de- 
scent from  him  as  possible ;  why  then,  where 
an  estate  of  freehold  is  given,  shall  they  not 
take  actually  by  descent?  whether  the  first  heir 
take  by  descent  or  purchase,  he  is  the  same 
person,  his  estate  is  descendible  in  the  same 
way,  and  he  takes  it  at  the  same  moment  (for 
if  it  were  a  contingent'  remainder  to  him,  m 
haPf  it  could  not  vest  till  A^  death  of  his  an- 
cestor, as  no  one  has  an  heir  in  his  lifetime ;) 
and  therefore  no  case  can  be  more  favourable  for 
the  application  of  the  rule.  (&D5.)  And  aecord* 
ingly  it  ^eems  that-  no  additional  circumstance 
in  &e  Will,  which  does  not  alter  the  sense  of 
the  word  '^  heirs,*'  as  the  expression  of  an  io* 
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tention  that  the  first  taker  shall  have  no  power 
of  alienation,  or  shall  have  the  estate  for  his 
life  and  not  otherwise^  or  the  interposition  of 
an  estate  given  to  Trustees  during  his  life  to 
preserve  the  (supposed)  contingent  remainders, 
nor  perhaps  all  these  circumstances  together, 
can  make  any  difference  in  the  operation  of  the 
Devise  to  confer  an  estate  tail,  (either  imme- 
diate, or  in  remainder  after  the  estate  of  the 
Trustees,)  on  the  intended  Tenant  for  life. 

(8o6.)  But  if  the  word  "  heir"  be  used  in  the 
singular  number,  with  words  of  limitation  super- 
added, the  case  is  different;  as  where  lands 
were  devised  '^  to  A.  for  life,  and  after  to  the 
^'  next  heir  male  of  A.  and  to  the  heirs  male 
^*  of  the  body  of  such  next  heir  male."  Here 
though  the  words  ''  heir  male"  might  (in  a 
Will)  be  words  of  limitation,  and  perhaps  might 
be  so  notwithstanding  the  word  ^'  next ;"  and 
though  there  is  nothing  to  alter  their  legal  sig- 
nification ;  yet,  to  answer  the  intention  of  re- 
stricting the  inheritance  to  ^^  the  heirs  male  of 
"  the  body  of  the  next  heir  male,"  they  must 
be  taken  as  words  of  purchase.  (807.)  And  so, 
where  the  devise  was  **  to  A.  for  life,  with  re-i 
'^  mainder  to  the  heir  male  of  his  body  for  life, 
^'  and  for  want  of  such  heir  male  "  to  another. 

(808.)  And  sometimes  the  context  requires 
that  the  word  "  heirs,"  in  the  plural,  should  be 
taken  to  mean  "  sons,"  or  "  children."  Thus, 
even  in  a  Deed,  (of  Covenant  to  stand  seised 
to  Uses,)  the  limitations  being  to  E,  for  life, 
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with  rem&itider  to  the  first  son  of  his  body,  and 
the  heirs  male  of  the  body  of  such  first  son ; 
with  successive  remainders  (in  the  same  words) 
to  the  second,  third  and  fourth  sons ;  after  which 
followed,  ^^  and  so  severally  and  respectively  to  * 
<*  every  of  the  heirs  male  of  the  body  of  the  said 
'*  E.  and  the  heirs  males  of  the  bodies  of  such 
*'  heirs  males  according  to  their  ages  and  So- 
'^  niorities;  and  for  default  of  such  issue," 
remainder  to  fF.:  it  was  held  that  £•  did  not 
take  an  estate  taiL 

(809.)  And  it  seems  that  the  like  effect  may 
be  produced  in  a  Will  by  words  of  division  and 
limitation  superadded.     For  where  Gavelkind  Doe ».  Umiag, 

1,  i-i  J  111-         i»i         JlBurr.HOOi 

lands  were  devised  to  A.  "  aad  the  heirs  of  her  ami  we  Crump 
"  body  lawfully  begotten  or  to  be  begotten,  as  rr^^set! 
**  well  females  as  males,  and  to  their  heirs  and 
'*  assigns  for  ever,  to  be  divided  equally  share 
**  and  share  alike,  as  Tenants  in  Common  and 
''  not  as  Joint  Tenants ; "  it  was  held  that  the 
children  of  A.  took  by  purchase.  One  argu-^ 
ment,  (perhaps  superfluous,)  used  in  favour  of 
this  decision  was,  that  the  land  being  Gavel- 
kind the  word  *^  heirs'^  in  the  plural  was  no 
more  inevitably  a  word  of  limitation  than  ^'  heir" 
in  the  singular  number  in  other  cases,  but  was 
equally  capable  of  being  satisfied  in  the  first 
generation.  (810.)  Upon  a  devise  of  Gavel-  Jg'J^^*^' 
kind  Lands  in  terms  exactly  similar  to  the  above^ 
except  that  on  the  one  hand  an  express  estate 
for  life  was  given  to  A.  followed  by  one  to 
trustees  to  preserve  contingent  remainders,  and 

S3 


262  6F   SETTL£MENt$* 

on  the  other  there  were  no  snperadided  words 

of  limitation^  die  v^rds  of  divinan  were  not 

held  sufficient  to  convert  **  heirs"  into  a  word  of 

purchase. 

(«67.)  ♦        (811.)  The  word  **  issue/'  though  rdating  to 

persons  unborn,  may  be  a  word  of  purchase,  if 

accompanied  with  words  of  limitation.    Thus 

Loddiugton  9.    ^here  there  was  a  devise  "  to  A.  for  life  with- 

tt^  "  out  impeachment  for  waste :  and  in  case  he 

<<  have  any  issue  male,  then  to  such  issue  male 
^*  and  his  heirs  for  ever;  and  if  he''  (meaning 
A.)  ^^  die  without  is^e  male,  then  to  B.  and 
"  his  heirs  for  ever  ;**  it  was  held  that  A.  took 
an  estate  for  life  only,  with  a  contingent  remain- 
der in  fee  to  his  issue  ** 

*  (812.)  And  yet  a  Recovery  suffered  by  A.  (who  had 
(66d«)  no  issue)  destroyed  £.'&  remainder;  for  that  was  a  con- 
tingent remainder  in  the  alternative,  to  take  effect  if  Am 
neyer  had  issue,  and  not  a  vested  remainder  expectant 
equally  on  the  failure  or  determination  of  the  estate  given 
to  the  issue,  since  the  latter  was  not  a  Particular  Estate, 
but  a  fee  simple. 

(8 1 3«)  But  in  a  similkr  case^  where  the  words  were  only 
a  little  less  expressive  of  an  alternative,  the  construction 
was  idfflerent«  The  devise  was  <*  to  A.  (the  Testator's 
**  Nephew)  for  his  life,  without  impeachment  of  waste,  and 
**  after  his  decease  to  the  eldest  son  of  A*  lawfully  to  be 
«  begotten,  and  to  the  heirs  of  such  eldest  son,  upon  con- 
*^  dition  that  such  eldest  son  be  christened  and  called 
^  by  the  name  of  jP.;  and  in  default  of  issue  male  of  A*^** 
(663.)  to  B.  (anodier  Nephew)  and  his  eldest  son,  in  the  same 
words;  <<  and  for  want  of  such  issue  to  the  Testator's  own 
**  right  heirs.**  It  was  held  that  A.  took  an  estate  for  life, 
with  remainder  in  tail  to  his  eldest  son,  with  a  further 
implied  remainder  in  tail  to  A.   Doe  v.  Halley,  8  T.  R.  5. 
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(814.)  S09  on  a  devise  '^  fo  A.  and  the  issue  Doev.Burn. 
"  ofher  body  lawfully  to  be  begotten,  as  tenants  ""•  ^  "T- ^' *^* 
^'  in  common  (if  more  than  one);  but  in  default 
<<  of  such  issue,  or,  being  such,  if  they  should 
'^  all  die  under  the  age  of  twenty-one  years,  and    . 
"  without  leaving  lawful  issue  of  any  of  their 
'*  bodies,  then  to  £/'    Here  the  latter  words 
confined  the  ^'  issue"  first  mentioned  to  the  first    (664. 295. 
generation,  and  had  the  efiect  of  words  of  limi-        ^'^') 
tation  in^ee  simple. 

(815.)  And  so  where  the  devise  was  to  A.  Seaward  p. 
for  life,  **  and  after  him  to  his  eldest  or  any  \n!^  '       ' 
**  other  son  after  him  during  his  natural  life, 
<<  and  after  them  to  as  many  of  his  descendants 
'*  issue  male  as  shall  be  heirs  of  his  or  their 
"  bodies  down  to  the  tenth  generation  during       (782.) 
"  their  natural  lives ;"   without   any   ulterior 
disposition  :  it  was  held  that  each  person  de- 
scribed, who  could  take  any  thing,  must  take 
an  estate  for  life. 

(816.)  But  words  of  division  alone  will  not,       (8 10.) 
it  seems,  make  **  issue "  a  word  of  purchase.  Doe  v.  Appiio, 
Thus  by  a  Devise  to  A.  for  life,  "  and  after  his 
decease,  to  and  amongst  his  issue,  and  in  default 
of  issue"  to  others ;  A.  took  an  estate  tail.  And 

so  also  where  the  limitation  to  the  issue  was  Doe «.  Cooper, 
..  .    •  »  1  East,  no. 

^^  as  tenants  in  common. 

(817.)  The  word  "  children"  is  so  far  a  more       (667.) 

appropriate  word  of  purchase  than  the  word  Doe  ©.vaughan, 

^*  issue,"  that  accompanying  words  of  division 

are  sufficient  to  prevent  its  being  construed  as 

a  word  of  limitation.    Thus,  on  a  devise  to  A. 
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foir  his  life,  and  after  his  decease  to  all  and 
every*  his  child  and  children,  whether  sons  or 
daughters,  to  take  as  tenants  in  common,  if 
more  than  oAe,  in  equal  shares  ;  and  for  want 
of  such  issue,  to  the  Jestator's  own  heirs ;  it 
was  held  that  both  ^^and  his  children  took 
estates  for  their  lives  on^.r . 

(818.)  But  where  the  <lft|»e  was  to  A.  for 
his  life  and  no  longer,  proviSl4  that  he  alter 
his  name  and  take  that  of  R* ;  and  •after  his 
decease  to  such  son  as  he  shall  have,  lawfully 
to  be  begotten,  taking  the  name  of  R. ;  and  for 
default  of  such  issue,  to  fV.  R.  and  his  heirs ;  it 
was  decided  that  '^  ^.  must  by  necessary  impli^ 
cation,  to  effectuate  the  yianifest  general  intent 

(799«)  of  the  Testator,  be  construed  to  take  an  estate 
in  tail  male,  h.e  and  the  heirs  of  his  body  taking 
the  name  of  R. ;  notwithstanding  the  express 
estate  devised  to  A.  for  his  life  and  no  longer." 
(819.)  And  generally  the  word  "son"  (though 
in  the  singular,)  wherever  it  can  be  taken  to 
mean  sons,  or  issue,  who  are  to  take  in  success 
sion,  and  not  as  companions,  is  of  itself  a  word 
of  limitation. 

(660.)  (820.)  It  is  sometimes  doubtful  to  what  an- 

tecedent the  words  ^'  in  default  of  suck  issue" 
are  to  be  referred.  Upon  this  point  it  appears 
to  have  been  decided,  that  where  the  devise  is 
to  A^  for  life,  with  remainder  to  his  children  and 
Lewis v.waterst  their  hcirs,  "  and  in  default  of  such  issue"  to 

£. ;  if  the  children  are  made  to  take  succes* 
sivcly  (as  by  the  description  of  first  and  other 
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soDB,  &c«)  the  words  ^*  such  issue'"  refer  to  their 
heirs,  meaning  heirs  of  their  bodies,  and  ihere^ 
fore  each  child  takes  an  estate  tail ;  (821.)  but 
if  the  children  are  made  to  take  dlstributivelvi  Doc «.  Perryn, 

3  T  R.  48-4  • 

in  equal  shares,  &c.,  then,  although  jB.  should  r.  «.  Marq/ 
be  a  relation,  the  war44*  heirs"  will  continue  ^^i^^'^'^^' 
to  express  a  fee  siinp)4|^  and  the  words  *'  such       (663.) 
*^  issue"  refer  to  tl80%(iildren  themselves,  so  that 
JB.  will  take  oiSf^^  contingent   remainder,  in      (8 12.) 
the  alternative  of  there  being  no  children  *. 

*  (822.)  Perhaps  if  the  words  **  in  default  of  issue  of 
**  A  ,**  or  "  if  A.  shall  die  without  issue,"  imtead  of  ♦'  in 
**  default  of  such  issue,**  were  used  to  introduce  the  ulterior 
remainder,  it  would  be  held  that  the  children  took  estates 
tail  with  cross  renuundetH  For  in  Smith  v.  Horiock^ 
(7  Tau.  129,)  where  the  words  were,  "  if  A.  shall  depart  this 
*<  life  without  leaving  any  lawfully  begotten  child  or  chil- 
**  dren,  at  issue  of  any  such  child  or  children,"  (which  is 
only  another  expression  for  A*  dying  without  issue,)  the 
decision  implies  clearly  that  the  diildren  took  estates  tail : 
and  in  Doe  v.  HaUeyy  (8  T.  R.  5,)  before  cited,  the  like  (815.) 
estate  was  held  to  be  given  to  A.%  eldest  son ;  with  a  re- 
mainder in  tail  by  implication  to  A.  himself,  to  fill  up  the 
chasm  which  would  else  be  occasioned  by  his  having  other 
issue  male. 

(823.)  But  it  is  of  course  indifferent  whether  the  gene* 
rality  of  the  words  <<  without  issue"  be  restricted  by  the 
word  <'  such,"  or  by  other  equivalent  expressions.  As, 
*<  if  A.  shall  die  without  issue,  cr  leaving  isme^  and  such 
Mid  or  children  shaU  die  before  attaining  the  age  qftn)eniy»' 
oneyeartf  or  toithota  latoful  issue"  Here  **  issue"  in  the 
first  part  of  the  sentence  evidently  signifies  the  AUdrent 
who  are  afterwards  mentioned :  and  in  the  Case  (Doe  v. 
Sdhy^  2  B*  and  C*  936)  where  this  introduction  to  the 
ulterior  limitation  to  B.  occurred,  it  was  held  that  there 
were  in  the  first  instance  contingent  remainders  m  the 


ip^ipp 
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Bati.  Co.  Liu.        (824.)  The  period  within  which  an  Execu«» 

viL  «."'  '      tory  Devise  must  take  effect  is  the  same  with 

(784y&c.)     that  prescribed  to  a  Springing  or  Shifting  Use ; 

but  it  is  to  }>e  computed  from  the  death  of  the 

Testator,  not  from  the  date  of  his  WilL 

s«gd.Pow.  (825.)  Where  there  is  a  Power  to  appoint 

tJses  by  Will,  the  Testamentary  Appointment 

receives  the  same  indulgent  construction  as  if  it 

were  a  direct  Devise  under  the  Statute  of  Wills* 

(826.)  Sometimes,  where  there  is  a  power  to  ap- 

(571.)       point  by  will  to  Children,  (which  cannot  include 

Grandchildren,)  and  the  limitation  of  estates  is 

left  to  the  discretion  of  the  Testator^  he  appoints 

to  the  children  and  their  issue  in  the  form  of  a 

Settlement     If  this  appointment  were  made  by 

P«^«»-Jfck8on,  Deed,  all  beyond  the  life  estates  given  to  the 

2 V.J.  364!    '  children  would  be  void  :  but  in  a  Will,  by  the 

C^^^-)       application  of  the  first  Maxim  above  mentioned^ 

the  children   themselves,  it  appears,  become 

(782.)       entitled  to  Estates  Tail.     (827.)  And  so  if  a 

J^l*^?**!!  •■  «.     strict  Settlement  be  made  by  Will  on  a  person 

lup.  1159.       unborn^  and  who  does  not  come  into  existence 

before  the  Testator's  death,  it  seems  that  his 

estate  for  life  will  be  converted  into  an  Estate 

See  Sugd.  Pow.  Tail.    This  is  generally  known  as  the  Cy  Pr6s 

Fearnc,  c.  R.  *  Doctfinc  in  the  interpretation  of  Wills  relating 

to  Real  Property. 

alteraative  to  the  ^ibililren  and  to  jB.;  and  if  children 
should  be  born,  their  estates  would  then  be  subject  to 
executovy  derises  in  &vour  ofB.9  to  take  effect  on  thdr 
respectively  djing  under  twenty-one  without  issue.  For 
(5  JO.  612.)    the  last  "  or"  in  the  sentencei  was  taken  to  mean  «*  awef." 
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(8d8.)  If  a  Tenement  be  given  by  Deed  to 
A.  for  life,  or  in  tail,  with  remainder  to  J3., 
and  a  condition  be  annexed  to  the  estate  of  A.^  Feame.  c.  r. 
which  is  evidently  not  intended  to  affect  that  of  ^^'  *^^ 
B.J  this  condition  is  void.     For  the  Grantor  or 
his  heir,   entering  for  the  condition  broken, 
must  defeat  the  whole  conveyance,  and  one     (23.  27.) 
estate  as  well  as  the  other ;  and  therefore  he 
shall  not  enter  at  alL     (829.)  But  in  the  inter- 
pretation of  a  Will  this  consequence  is  avoided, 
by  considering  the  condition  as  if  it  were  the      (737.) 
original  limitation  of  the  estate  of  A.     Thus,  if 
a  devise  be  to  A.  for  life,  on  condition  that  he 
do  not  marry  C,  with  remainder  to  jB.,  this  will 
be  construed  as  if  it  were  to  A.^  until  he  shall 
marry  C,  and  then,  or  upon  his  death,  to  B. 

(830.)  And  wherever  rfiere  is  a  Remainder, 
or  Executory  Devise,  depending  on  the  breach  Fearm,  c.  r. 
of  a  condition  by  the  owner  of  the  preceding 
estate,  if  that  estate  never  becomes  vested,  the 
same  effect  follows  as  if  the  condition  had  been 
broken.  Thus,  upon  a  devise  to  A,  and  his 
heirs,  on  condition  that  he  should  execute  a  Aveiyn  0. Ward» 
release  of  certaiu  claims,  and,  on  his  refusal,  to 
jB.  and  his  heirs ;  A.  dying  before  the  Testator, 
the  devise  to  B.  took  effect 

(831.)  A  contingent  estate,    which  cannot 
take  effect  as  a  Remainder  for  want  of  a  Free-  Gore«.Gor«, 
hold  to  support  it,  may  be  good  as  an  Execu-  *  *    "*'*  ^* 
tory  Devise.     Thus,  upon  a  devise  to  A.  and  B. 
for  five  hundred  years,  ^^  and  after  the  determi- 
^^  nation  of  that  term,  to  the  first  son  of  F,  G., 
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"  to  be  begotten  in  taO  male,"  it  was  ultimately 
decided  diat  tlie  estate  vested  in  the  son  txi  bis 
birth,  independently  ol^  thoogh  wi&oot  preju- 
dice to,  the  estate  for  years.  (833.)  Bat  here, 
(Tin.)  if  a  previoQs  estate  for  life  had  been  given  to 
any  other  person,  who  happened  to  survive  the 
Testator,  and  to  die  before  the  birth  of  the  son, 
the  estate  tail  of  the  latter,  having  once  been 
established  as  a  Contingent  Remainder,  could 
not  then  have  been  ctniverted  into  an  Executory 
Devise,  but  must  have  failed  absolutely. 
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Sect.  1.— 0/  the  different  Undt  of  Chattel 

Interest*. 

(833.)  ALL  the  subjects  of  Real  Property, 

vhicb  are  generally  alienable,    may  be  made 

subjects  of  Personal  Proper^  also  by  creating 

a  Chattel  Interest  in  them.     These  interests 

may  be  said  to  bear  a  similar  relation  to  the 

Freehold  and  Inheritance  to  that  which  the 

Surface  bears  to  a  Solid ;  they  differ  not  only  in 

niinntJh7  httt  in  nr^^T  or  kind  J  and  accordmgly 

imitations  of  a  Settlement  or 

I  Interest  is  followed  by  an 

,  the  latter  is  more  properly 

'to  than  ej^pectant  upon  the 

that  Chattels  and  Freeholds 

'  them  to  the  other,  the  rela- 
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tions  of  Particular  Estates  and  Remainders ;  but 

where  the  Freehold  is  preceded  by  a  Chattel 

only,  the-Freehold  is  a.  present  interest,  not,  if  it 

be  a  Remainder,  in  power  of  alienation  only,      (39. 30.) 

nor,  if  it  be  a  Reversion,  merely  in  power  of 

alienation  and  right  of  Seignory,  but  (as  we  have  (33.  4S.  903 

partly  seen)  in  moat  of  the  circumstances  and        **^'^ 

incidents  of  Title.     Of  so  little  account  was  the  ^e  *  bi. 

property  of  the  inferior  classes  of  society  at  the  Co.Liu.W.*. 

time  when  the  principal  rules  of  the  Common 

Law  were  fixed.     But  in  the  progress  of  that 

Law,  Chattel  Interests  became  of  more  import- 

ance ;  and  being  attended  with  the  exclusive 

right  of  possession  and  usufmctuary  enjoyment, 

they  are  now,  in  proportion  to  their  duration 

(which  may  be  indefinitely  extended)  litde  infe-- 

rior  in  *  value,  if  free  from  charges  and  without 

*  (B34*)  There  a,  however,  lome  difiereace  of  privities. 
The  tranamuwioQ  of  all  pergonal  property  upon  the  owner's 
death  is  affected  by  the  Duties  on  Probates  and  Legacies ; 
of  which  hereafter.    The  right  of  »oting  at  County  Elections  Sect.  3. 
is  confined  to  Freeholders,  as  was  formerly  the  burthen  of 
■erving  on  Juries;  but  the  latter  has  been  imposed  on 
ethers  by  several  Statutes,  and  now  by  St  6  G.  4,  c  50, 
(repealing  former  Acts),  all  penons  having  a  dear  yearly 
'  income  of  30  /.  from  lands  or  tenements  held  by  lease  for 
an  absolute  term  of  not  less  than  twenty-one  years,  or  for  - . 
aay  term  determinable 
Jurors.    The  right  of  k 
and  93  Car.  a,  c.  35,  u 
moots  of  the  clear  yeai 
ninety-Dine  years  or  m 
holders  for  these  two 
100/. 
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impeachment  of  waste,  to  estates  in  fee  simple. 
And  therefore  if  we  compare  the  Inheritance  to 
a  Solid,  it  may  well  be  to  the  Earth  itself,  of 
which  in  general  no  part  is  more  esteemed  than 
the  surface. 
Ci..i.itt43.h.       (835.)  The  mode  of  creating  a  Term  of  yeara 
in  Laada  and  Tenements,  (for  by  the  word  Term 
is  understood  the  interest,  and  not  merely  the 
(58,&ci9i.)  period  for  which  it  is  held,)  has  been  already  in 
part  explained,      (836.)  The  Term,   whether 
created  by  Demise  under  the  Common  Law,  or 
by  Declaration  of  Use,  or  by  Devise  in  a  Will, 
Co.  Liti4  46.  a.  may  be  made  to  commence  either  immediately, 
or  on  a  future  day  or  event ;  in  which  latter  case, 
unless  there  be  a  particular  estate  to  support  it 
as  a  remainder,  it  must  necessarily  be'  a  mere 
(*'•)       Ititeresge  Termim  until  the  time  arrives  for  its 
reduction  into  possession.    (837.)  It  does  not 
.iSiuid.Ui.i9e.  appear  that  any  period  was  aociently  fixed  by 
■  *    .  V-;   .  the  Common  Law  within  which  this  must  take 
-    ■.'      .•  ".  a  Bargain  and  Sale  or  other  limi- 

.»•  iringing  Use  for  a  Term  of  years, 

■y  devise  for  such  a  Term,  would, 
I,  be  void  if  its  operation  were  de- 
l  the  prescribed  limits,  it  is  pro- 
je&se  at  Common  Law  would  now, 
!  subjected  to  the  same  rule. 
CcLicLttb.       (838.)  The  wonls  "  Grant,"  "  Demise,"  and 
"  to  Farm  Let,"  ate  the  most  proper  operative 
verbs  in  a  Lease  for  years,  and  they  are  com- 
monly all  used  together ;  but  any  words  which 
4Bie.Ab.i60.  show  "  the  intent  of  the  parties  that  the  one 
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"  shall  divest  himself  of  the  poasessioD,  and  the 
"  other  come  into  it  for  a  determinate  time," 
are  in  general  sufficient  for  the  purpose ;  so  that 
it  often  proves  difficult  to  frame  such  an  A^ee- 
ment  for  a  future  Lease,  as  shall  not  in  itself 
have  the  *  operation  of  a  Lease.    (845.)  It  seems 

*  (839.)  There  is  an  inconvenience  in  this  respect  at- 
tending the  difference  between  the  Stamp  Duties  charge- 
able on  Leases  and  Agreentents.  The  Duty  on  a  mere 
Agreement,  (not  being  by  Deed,)  when  not  exceeding 
one  thousand  and  eighty  words,  is  li.;  when  exceeding 
that  iengtb,  the  same  as  on  an  ordinaiy  Deed.  And  an 
Agreement  for  granting  a  Lease  at  a  Rack  Rent,  (t.  e.  a 
Rent  which  is  the  sole  pecuniary  consideration  fiir  the 
Grant,)  not  exceeding  $  I,  per  annum,  is  exempted  from 
Duty,  (840.)  But  Leases  in  general  bear  dtha  an  Ad 
Valorem  Stamp,  or  the  common  Deed  Stnmp.  If  there 
be  a  Fine  or  Premium,  and  no  rent  amounting  to  so/,  per 
annum,  the  Ad  Valorem  Duty  is  estimated  by  the  Finci  bb 
upon  a  Sale ;  but  from  this  duty  are  exempted  all  Leases 
for  a  Tenn  detsrminable  upon  a  life  or  lives  not  exceed- 
ing three,  and  the  Leases  of  Ecclesiastical  Corporationa . 
(a^regate  or  sole)  for  any  term  not  ezceedii 
one  years.  (841.)  llie  Ad  Valorem  Duty  on  1 
Rack  Rent,  wha«  the  Rent  is  under  3oI.  is  1  /. 


^  to  £.30,  but  under  100  • 

100  -    -    .    -  «oo  - 

soo   -    .    -    •  400  - 

400   -    -    -    •  600  - 

600----800-    „ 

800   •    -    -      1,000    -      6    -    - 
1,000  or  upwards    -    -    •    10    -    - 
(8i2.)  And  whete  there  is  a  Fine  as  wdl  as  a  Rent, 
both  these  Ad  Valorem  Duties  are  payable  except  in  tbe 
above  exempted  cases. '  (843.)  Hie  Goonterpart,  or  Du- 
plicate, of  a  Lease  which  is  subject  to  s  Duty  not  excaed- 
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however  to  be  settled  that  if  it  appear,  from  the 
Morgu «.  BU-  express  words  of  the  Agreemeot,  or  by  infer- 
Doel  GroTe^'  ^nce  from  the  indefiniteness  of  some  of  its  stipu* 
15  East,  244.     Jations,  to  have  been  the  intention  of  the  parties 

that  the  lessee  should  not  take  possession  of  the 
land  until  the  execution  of  a  more  formal  instru- 
ment, no  legal  estate  is  created  until  that  is  ef- 
«B«:.Ab.65.    fected.   (846.)  The  word ''Grant"  or  "Demise'' 

implies  an  absolute  Covenant  on  the  part  of  the 
Lessor  for  the  Lessee's  quiet  enjoyment  during 
the  Term ;  which  however  may  be  qualified  by 
(593.)       a  more  limited  express  Covenant. 

(847.)  The  words  of  limitation  of  a  Term  of 
years  are  those  which  denote  the  fixed  period 
€o.Litt.45.  b.   of  its  duration  J  which  they  may  do  either  ex- 
pressly, or  by  reference  to  some  means  of  ascer- 
tainment;   as,   "  for  twenty-one  years/'  or* 

ing  1  ^1  is  itself  charged  with  a  like  sum :  but  if  the  Dut j 
on  the  Original  be  above  1 1^  that  on  the  Counterpart  is 
1^.  io«.,  with  an  addition  of  1  /.  for  every  entire  quan- 
tity of  one  thousand  and  eighty  words  after  the  first. 
(844.)  Leases  of  Waste  Land  to  poor  or  labouring  persons, 
for  any  Term  not  exceeding  three  lives  or  ninety-nine 
ye«rS|  where  the  Fine  shall  not  exceed  51.,  nor  the  rent 
di  «•  per  annum,  are  entirely  exempted* 

*  (847.  n)  A  Lease  for  ^  14  or  7  years"  is  valid,  and 
the  ambiguity  is  to  be  removed  by  the  option  of  the  lessee. 
Doe  V.  Dixofh  9  East,  15.  •  A  Lease  **  for  one  year,  and 
<<  so  on  fix)m  year  to  year,"  or  "not  only  for  one  year, 
"  but  from  year  to  year,"  creates  a  tenancy  for  at  least  two 
years,  (.Denn  v.  Cartwrighi^  4  East,  31,)  whidi  is  reason- 
able, since  if  the  limitation  were  simply  "  from  year  to 
**  year,"  there  would  be  a  certain  term  of  at  least  oae« 
year,  as  we  shall  see  presently. 
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^'  for  80  many  years  as  A.  shall  name;"  but 
*^  for  so  many  years  as  A.  shall  live,  would 
•not  senre  the  purpose,  as  not  having  an  arith- 
metical import,  but  expressing  merely  the  un* 
certain  period  of  his  life ;  (848.)  and  yet,  **  for 
'^  ninety-nine  years,  if  A.  shall  so  long  live,'' 
is  a  good  and  very  frequent  limitation  of  a 
chattel  interest,  of  which  the  duration  must  in 
all  human  probability  coincide  with  the  life  of 
the  person  named.  And  similar  to  this  is  the 
limitation,  '*  during  the  minority  of  A.''  (849.)  It  (727*) 
is  usual  alsoj  but  not  necessary,  to  add  the 
**  executors  and  administrators  "  of  the  grantee, 
as  analogous  to  ^^  heirs "  in  the  case  of  a  fee 
simple.     And  this  analoey  holds  so  far,  that  Co.  Litt.  54.  b ; 

t  .      •        •  ^  J  3Bac.Ali.t66j 

where  any  estate  is  given  to  a  person,  and  an  5Bw:.Ab.7dS; 
estate  for  years  to  his  executors  by  the  same  ca]^^'^<L ' 
instrument,   the  latter  is  held  to  vest  also  in  Po^^^^^-b. 
himself. 

(850.)  The  doctrine  of  Estoppek  is  applica-       (ss.) 
ble  to  Leases  for  years :  so  that  if  a  person  exe- 
cute  an  Indenture  purporting  to  demise,  for  any 
Term,  Lands  in  which  he  has  in  fact  no  estate  1  Ventr.  sss ; 
whatever,  or  no  estate  by  a  good  legal  title, 
end  the  want  of  estate  do  not  appear  upcm  the     (18O.  «•) 
instrument,   the  Lease  will  operate  upon  any 
interest  which  he  may  afterwards  acquire  in  the 
same  lands  during  the  continuance  of  the  Term. 
But  if  any  valid  interest,  however  short  of  that  Ca  Litt  45.  a. 
pretended,  actually  pass  from  the  Lessor,  there 
can  be  no  estoppel  against  him.     An  Indenture 
ia  required^  that  the  deed  may  be  the  act  of  Co.  utt.  S6s.  b. 

T 
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(140.  n.)     both  pftrties ;  for  it  is  necessary  that  Estoppds 
of  this  kind  shoold  be  reciprocal. 

Co.utt.ti4.b.      (851.)  A  CooditioDy  distinct  from  the  origi* 

nal  limitation^  may  be  annexed  to  a  Term  of 
years  in  its  creation,  for  its  future  detennina- 
(23.)  tion,  in  two  ways;  either  as  in  a  Grant  of 
the  inheritance  or  freehold,  to  operate  only  if 
enforced  by  ike  entry  of  the  Ghrantor  or  his 
representatives ;  or  to  make  the  estate  cease  at 
once,  on  performance  or  breach  of  the  condi<> 
tion  itself,   without  any  additional  ceremony. 

Co.  Lite.  204.  a.  (8,52.)    Conditions  annexed  to  a  Chattel  are 

more  fitvoured  by  the  Law  than  those  which 

(737.)       tend  to  defeat  a  Freehold  Estate.    In  particular, 

alienation  may  be  prohibited  on  pain  of  forfeit 

Mo.  8ft  1 ;  Hob.  ture.     But  then  the  original  limitation  must  not 

460.'  '^^  *^  be  to  the  lessee  a9iui  his  assigns ;  for  this  would 

be  a  contradiction.     (853.)  And  the  indulgence 

DniDpor*sCa«e,  to  such  Conditious  is  SO  slight,  that  where  a 

4  Co   119    Sfcfl  •  .  • 

Doe  V.  Sniib,     Leasc  for  years  was  made,  with  Condition  that 
5  Tau.  79d.      neither  the  Lessee  nor  bis  Assigns  should  alien, 

and  the  Lessor  afterwards  gate  his  licence  to  tbe 
Lessee  to  assign  his  estate,  it  was  held  that  this 
dispensation  entirely  removed  the  restriction* 
and  exempted  the  estate  from  the  imposed  ibx^ 
feiture,  on  any  future  alienation  by  the  Assignee. 
Doe  0.  Biist,      The  neglect  howerer  of  the  Lessor  to  avail  himr 

self  of  the  fbrfiBitore  by  entry,  and  hia  sabae- 

quent  acceptance  of  rent,  have  not  diis  eflfect, 

but  amount  simply  to  a  confirmation  of  the  first 

Doe «.  Bev«fi,    alienation.     (854.)  Compulsory  alienations,  as 

5M.&S.55S.   ^^^  Bankruptcy,  are  not  within  the  terms  of 
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a  mefB  general  prohibition^  Ihoa^  thty  may  be 
eicpressly  included. 

(855O  ^y  ^^^  Commoti  Law,  Covenante 
between  the  Lessor  and  the  Lessee,  relating  to  (5Si.ii.) 
the  Land,  would  in  general  run  with  it  on* 
both  sides  :  (856.)  but  the  benefit  of  a  Condition 
•  was  entirely  lost  by  alienation  of  the  Reversion. 
This  inconvenience  was  remedied  by  St.  32  H.  8, 
c*  34>  which  attaches  both  the  benefit  and  the 
obligation  of  Conditions  as  well  as  Covenants 
to  the  Reversion  in  the  hands  of  a  Grantee  or 
Assignee.  (857.)  But  still  the  benefit  of  a 
Condition  or  Covenant  which  is  already  broken, 
and  requires  to  be  enforced  by  entry  or  action, 
Cannot  be  assigned ;  nor  can  that  of  a  Forfeiture 
actually  committed  by  the  illegal  alienation  of  Fcnn«.  Smarts 
the  Lessee.  ^^^^^  ^^2.) 

(858.)  Long  Terms,  as  of  five  hundred  or 
one  thousand  years,  are  frequently  granted  by 
way  of  Mortgage,  with  a  Proviso  for  the  deter- 
minatiw  of  the  estate  on  payment  of  the  money  (35 1.) 
by  a  certain  day.  These  are  preferable  to  Mort^  (23, 24.  is.) 
gages  of  the  fee  simple  in  one  respect,  as  on  the 
death  of  the  lender,  the  pledge,  as  well  as  the 
interest  in  the  debt,  devolves  on  his  personal 
representatives.  Similar  Terms  also  generally 
occur  in  the  series  of  limitatiotM  in  Marriage 
and  other  Settlements,  being  vested  in  Trustees 

*  0^55.  n.)  It  must  however  be  obtferved,  that  the  obli- 
gstion  of  the  Lessee's  Covenants,  though  it  will  pass  tx>  an 
Assignee  of  the  whole  Term,  is  not  communicated  to  an 
Vndetiessee.    E.  of  Derby  v.  Ta^,  1  East,  502. 
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for  the  purpose  of  enabling  them  by  Mortgage 
or  otherwise  to  raise  portions  for  children,  or  to 
secure  the  payment  ()f  imnuities,  debts  or  other 
sums  of  money.  And  hence,  although  Courts 
of  Equity*  interfere  to  enlii^e  the  period 
allowed  for  redemption,  it  will  sometimes  hap« 
pen  that  such  long  Terms  of  years  become  ab* 
solute  property.  (860.)  And,  (which  is  of  much 
more  frequent  occurrence,)  when  a  redemption 
takes  place  after  the  time  fixed  by  the  original 
contract  has  dapsed,  the  Term  (having,  through 
want  of  an  exact  performance  of  the  Condition, 
become  an  absolute  and  indefeasible  legal  es- 
tate,) may,  instead  of  being  surrendered  to  the 
owner  of  the  inheritance,  be  assigned  to  a  Trus- 
tee for  him  and  his  heirs,  and  thus  be  kept  on 
foot  as  an  appendage  to  that  inheritance  out 
of  which  it  was  derived  f,     (861.)  If  now  we 

*  (859.)  The  property  in  general  continues  redeemable, 
even  at  Law,  as  long  as  the  Mortgagor  is  suiFered  to  retain 
the  possession,  notwithstanding  the  expiration  of  the  sti- 
pulated  time.  For  by  St.  7  G.  fl,  c.  ao,  s.  1,  if  an  Ejeet* 
ment  be  brought  ^y  the  Mortgagee  i^ainst  the  Mortgagor, 
(provided  no  Suit  be  pending  in  any  Court  of  Equity  for 
Redemption  or  Foreclosure,)  the  payment  of  principal. 
Interest  and  costs  shall  be  deemed  a  satisfaction  of  the 
Mortgage,  and  the  Court  may  compel  the  Mortgagee  to 
xe-convey  the  estate. 

t  (860.  n.)  It  is  evident  that  the  advantages  attendiqg 
this  practice  must  consist  in  the  power  of  eluding  the 
claims  of  strangers  on  the  inheritance,  by  setting  ^  the 
Term  as  prior  to  them  in  creation^  and  therefore  preferable 
in  right.  The  sort  of  double  dealing  thua  introduced 
would  be  extremely  mischievous,  were  it  not  so  controlled 
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add.  tbe  estates  sometimes  given  by  Settlements 
for  ninety-nine  (or  any  other  number  of)  years,  (SiS.) 
if  the  party  shall  so  long  live,  (instead  of  an 
estate  of  freehold  for  his  life,)  and  the  many 
beneficial  Farming  and  Building  Leases  which 
are  always  in  existence,  we  shall  find  the  title 
now  under  our  consideration  to  be  of  no  small 
importance. 

(862.)  Farming  and  Building  Leases  are  often 
made  by  virtue  of  a  Power  of  Appointment  for  See  Saxd.  Pow. 
that  purpose  contained  in  a  SMtlement.     In  ^^'  ^' 
making  such  Leases  the  conditions  imposed  by       (173.) 
the  Power  must  be  strictly  observed.     One  of 
these  generally  is  that  the  Term  shall  com- 
mence immediately,  as  an  estate  in  possession, 
upon  the  execution  of  the  Lease ;  which  brings 
the  Power,  if  given  to  a  Tenant  for  life  or  other 
proprietor,   within  the  description  of  Powers       (177.) 
Appendant  to  the  donee's  estate. 

(863.)  Any  Estate  of  which  the  duration,  ijtt.67. 
however  shorty  is  measured  by  number,  is  legally    (835. 847.) 
denominated  a  Term  of  Years.    Of  this  nature 
is  a  tenancy  for  a  fixed  number  of  weeks  or 
months,  and  also  that  which  is  called  '^  from 
"  year  to  year."    (864.)  This  last,  (unless  there      847.  n. 
be  an  express  Agreement  between  the  parties  to  iticiiardwii  v. 
another  effect,)  is  always  implied,  where  a  Tene-  ^iS!iM. 
ment*  is  occupied  under  a  rent  payable  yearly, 

by  Courts  of  Equity  as  to  be  in  general  less  subservient 
to  fraud  than  conducive  to  the  safety  of  honest  Pur- 
chasers ;  to  whom  it  affords  a  protection  not  very  unlike    (255. 627, 
that  of  the  Registry  Acts.  *c*) 
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half  yearly,  or  quarterly;  that  circamsttnce 
being  considered  so  inconsistent  with  a  preca* 

cuvton  o.        rious  tenure  as  even  to  control  the  literal  im- 

3.   ^^'  port  of  the  enactment  in  the  Statute  of  Frauds, 

(166.)       that  a  lease  for  more  than  three  years,  not  put 

in  writing,  shall  hare  the  effect  of  an  Estate  1^ 

^i^i^'RV^^'  Will  only.    (865.)  The  Estate  from  year  to 

year  consists  m  the  first  instance  01  a  oertam 
Term  of  one  year,  which,  upon  the  expiration 
of  the  first  half  year,  unless  notice  be  given  by 
one  of  the  parties  to  the  other  of  his  contrary 
intention,  becomes  an  equally  assured  Term  of 
'  two  years,  reckoning  from  the  commencement 
of  the  tenancy ;  and  thus  a  new  year  is  con^ 
tinually  added  to  the  Term,  as  often  as  the  * 
half  year  8  previous  notice  which  would  secure 
its  expiration  is  omitted  to  be  given. 
(728.)  (866l)  It  has  already  been  observed  that 

some  uncertain  periods,  rdating  to  the  raising 
of  money  out  of  lands  or  tenements,  are  allowed, 
for  the  sake  of  convenience,  to  constitute  Chattel 
Interests*    Thus,  where  a  Testator  devises  lands 

Co.iitt4t.a.    to  his  Executors  ^^  for  payment  of  his  debts, 

"  and  until  his  debts  be  paid;"  this  gives  them 
a  chattel  which  will  go  to  the  executors  of  the 


-tM» 


*  {965.  n.)  Half  a  yenr  is  oae  hundred  and  eight^-tw^ 
diqrs*  Co.  Litt  iS5-  h^  B«t  if  Ae  teqsney  ^omaieiice  from 
one  of  the  quarterly  feast  days,  (35th  March,  34th  June, 
ngth  September,  aud  i^tfa  December,)  it  seems  Aat  Ike  katf 
year  may  be  computed  from  feast  day  to  feaat  day  irith«» 
out  regard  to  the  number  of  days.  Doe  v.  Kighti^f  7  T» 
IL  63 ;  Doe  v.  Watkim^  7  East,  551* 
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rarriviiig  Execiitor,  if  the  debts  be  not  fully 
paid  in  his  lifetime,  instead  of  ceasing  upon  his 
death  as  a  freehold  estate  so   limited  would. 
(867.)  And  where  die  owner  of  land  grants  a  jemott  v. 
Rent  out  of  it  to  another,  with  a  clause  enabling  sillmdf  112 ; 
him,  when  the  Rent  shall  be  in  arrear,  to  enter  ^  ^^"  ^^^' 
upon  the  land  and  take  the  profits  until  the 
arrears  be  satisfied;   the  entry  of  the  party- 
pursuant  to  that  clause  gives  4iim  a  chattel 
interest  of  a  like  indeterminate  duration. 

(868.)  Estates  bj  Statute  Merchant,  Statute 
Staple,  and  Elegit,  are  so  far  of  the  same  kind 
with  those  last  mentioned,  as  their  duration  is 
measured  by  the  satisfaction  of  a  debt ;  but  as 
the  tenancy  does  not  commence  until  an  Ex- 
tent (i.  e.  a  valuation)  of  the  Tenements  has 
been  made  by  the  proper  authority,  these  Estates 
eeem  to  have  all  the  certainty  of  continuance  coote  Mortg. 
which  is  necessary  to  constitute  a  Term  of  Years*  iiowd?a«4!  b. 
And  accordingly,  although  the  Statutes  to  which 
they  owe  their  origin,  speak  of  the  sdsin  of  the 
Creditor,  and  provide  that  if  dispossessed  he 
shall  have  his  remedy  by  Assize,  yet  it  has  been  co.  Lkc.  45.  b. 
always  held  that  such  interests  have  the  simi- 
litude only  and  not  the  nature  of  Freehold. 

(869.)  The  Statute  Merchant,  (for  so  the 
instrument  itself  is  called,  the  form  of  which 
is  prescribed  by  St.  11  Edw.  1,  amended  by 
13  Edw.  I,  St.  3,)  the  Statute  Staple,  (according 
to  27  Edw.  3,  St.  2,  c,  9,)  and  the  Recog- 
nisance in  the  nature  of  a  Statute  Staple, 
(under  St.  23  H.  8,  c.  6,)  all  agree  in  this,  that 
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they  are  recorded  acknowledgttleixts  of  a  debt ; 
which  not  being  paid  by  a  certalb  dsiiyy  the 
Sheriff  is  authorized  to  deliver  the  Ismds  *  as 
well  as  goods  of  the  debtor  to  the  creditor  '^  by 
^^  a  reasonable  cvient,  to  hold  them  until  such 
<^  time  as  the  debt  i^  wholly  levied."  (870.)  And 
s  Bm.  Ab.  698.  the  liability  extends  to  all  the  lands  which  the 

debtor  had  at  the  time  of  acknowledging  the 
Statute  or  ^fcognisance,  though  he  should 
afterwards  selV  Oi  otherwise  dispose  of  them, 
and  to  all  which  h^  may  afterwards  acquire. 

(871.)  These  Statutes  and  Recognisances 
are  now  wholly  disused  ^  but  whatever  relates 
to  the  effect  of  a  Statute  Staple  is  still  of  prac- 
tical  importance^  as  being  applicable  to  many 
cases  where  the  King  is  creditor.  For  by  St.  33 
H.  8)  c.  39,  8.  50,  all  Bonds  relating  to  the 
Revenue  are  to  be  made  to  the  King  himself  in 
a  prescribed  form,  and  being  so  made,  are  to 
hfive  the  effect  of  Statutes  Staple.  (S72.)  And 
(!253. 620.)  by  St  13  £liz.  c.  4,  (already  referred  to)  all 
Laudsp  Tenements,  Profits,  Commodities  and 
Hereditaments  which  any  of  the  Treasurers, 
Receivers,  Tellers,  Customers,  Collectors,  Far- 
mers, Officers,  and  Accountants,  there  enume- 
rated, shall  have  within  the  time  whilst  he  shall 
remain  accountable,  shall  be  liable  to,  and  shall 

*  (869.  n.)  The  word  <<  tenemeDU"  also  occurs  in  the 
St.  of  Edw.  3,  but  not  in  the  earlier  Acts ;  notwitbstandii^ 
which  omissioD,  it  has  been  decided  that  a  Rent  may  be 
extended  or  taken  in  execution  under  a  Statute  Merchant. 
Moore,  3Jj.  pi.  104. 
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be  put  and  had  -  in  execution  for,  the  payment 
of  his  tareaimges,  in  like  manner  as  if  he  had 
the  day  he  became  first  Officer  or  Accountant, 
stood  bound  by  Writin{^  obligatory,  having  the 
effect  of  a  Statute  Staple,  for  the  payment  of 
the  same.  But  by  s.  lo,  those  persons  are  ex- 
cepted whose  yearly  receipt,  or  whose  whole 
receipt,  shall  not  exceed  300  /. 

(873,)  The  writ  of  £iegit,  (wUbh  is  stUl  in 
use,)  was  given  by  St  Westm.*,  V  13  Edw.  1, 
St.  1,  c.  18,  to  be  issued,  ^^  when  a  debt  is  re« 
'^  covered  or  acknowledged  in  the  King's  Court, 
<<  or  damages  awarded,"  at  the  option  of  the 
Creditor^  instead  of  the  ordinary  process  of 
exTCution.  The  Act  directs  the  Sheriff  to  de* 
Uver  to  him  all  the  chattels  of  the  Debtor, 
(saving  only  his  oxen  and  beasts  of  his  plough,) 
and  the  one  half  of  his  *  land,  until  the  debt 
be  levied,  upon  a  reasonable  price  or  extent. 
(875.)  In  consequence  of  this  enactment,  % 
Judgment  for  debt  or  damages  in  any  of  tte 
Courts  of  Law  at  Westminster,  whether^ven 
in  an  adverse  action,  or  entered  up  on  fte  Rolls 
by  the  party's  consent  without  any  previous 
process  (unless   of  mere  formality,)  has  the 

*  (S74.)  This  includes  Rent,  and»  as  it  seems,  every  /gOQ.  ^j 
kiod  of  Real  Property  which  is  capable  of  valuation  and 
division,  (a  Bac  Abn  713,  713,)  except  the  Ecclesiastical 
Benefice  (including  the  Glebe)  of  a  Parson  or  Vicar. 
These,  however,  may  be  subjected  to  execution  upon  a 
Judgment  by  means  of  a  Writ  of  Sequestration  directed 
to  the  Bishop.    Cootc  Mortg.  91. 
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like  effect  in  bindisg  his  present  and  future  real 
property  as  a  Stature  Merchant;  except  that 
ocilf  one  half  of  the  land,  &c.  (to  be  set  out  by 
the  Sheriff  according  to  the  Taluatibn  *  made  by 
a  Jnry  summoned  by  him  for  the  purpose,)  can 
ultimately  become  the  sublet  of  the  Estate  by 
Morris  V.Jones,  Elefirit.    (876.)  And  if  there  be  ssch  an  Estate 

2  B>  Ic  C  232*  ^    '      * 

subsisting,  only  one  half  of  the  remaining  moiety 
of  the  lands  'can  in  general  be  taken  under  a 
secodad  Writ  of  Elegit :  though  tiie  question 
between  the  two  creditors,  which  shall  be  en* 
titled  to  the  entire  mcHC^,  will  depend  on  the 
priority  of  their  respective  Judgments*  But  if 
Atty.  Gen.  v.     the  Judgments  are  both  of  die  saibe  Term;  this 

Andrew.  Hardr«   ••  «ii«i*«  ^a1^  i  ^  *.• 

ts,  IS  mcapable  of  decision ;  for  then,  by  a  ictum 

of  law,  the  date  of  both  is  referred  to  the  first 
day  of  that  Term;  and  dins  the  whole  land 
may  be  taken  upon  two  Elegits. 

Sngd.  Vend.  (877*)    In   conscquence  of  the  fiction  just 

mentioned^  a  purchaser  mig^  be  injured  by  a 
Judgment  given  against  the  Vendor  even  after 
the  execution  of  his  conveyance.  And  there* 
fore,  by  s.  14  and  15  of  the  Statute  of  Fraudsi 
(29  Car.  2f  c  3,)  Judgments  are  made  to  ope* 
rate,  as  against  purchasers  honAJOc  for  valuable 
conaideration,  only  firom  the   day  when  they 
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^  (875.  n.)  This  valuation  is  alwajn  below  the  truth ; 
which  has  given  occasion  fisr  the  interferaice  of  Coorta  of 
Equi^.  Coote  Mortg.  65.  But  the  Court  out  of  which 
the  El^t  iitued  will  now»  upon  Motion,  briqg  the  Css- 
ditor  to  an  account.    Ffie€  v.  Vamey^  3  B.  &  C.  733. 
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are  sig^d   by  the  Judge  or  other  Offiter*. 
(878.)  And  they  are  also  by  St  4  and  5  W. 
and  M.  c.  20|  (perpeCoated  by  7  ajld  8  W.  3, 
o.  3(>,  s.  3i)  made  void  as  against  such  Par- 
chasers,  unless  docketed  (or  indexed)  within  a 
certain  time;  which  it  is   now  the  practice 
to  do  immediately  upon  their  being  signed* 
(879.)  There  are  similar  provisions  in  the  several  Sugd.  Vend. 
Register  Acts ;  that  for  Middlesex  in  particular  ^^' 
effectually  secures  the  purchaser  by  nuiking  die   (235. 627.) 
Judgment  bind  the  lands  from  the  time  of  regis- 
tration only.     (880.)  And  all  Chattel  Interests 
in  Land  are  held  to  be  protected  by  s.  1 6  of  the  Suga.  Vond. 
Statute  of  Frauds,  which  entcts  that  n6  Writ 
of  Execution  shall  bind  the  property  of  GeodSf 
but  from  the  time  that  such  Writ  shall  be  deli* 
vered  to  the  Sheriff,  Undersheriff  or  Coroners, 
to  be  executed ;  which  time  is  to  be  indorsed 
by  them  upon  the  Writ'    Before  the  Statute 
Goods  and  Chattels  were  bounds  not  by  the  sco.in.a.^ 
Judgment,  but  by  the  award  of  the  Writ  of   '"' 
Execution,  and  from  the  time  of  iti  date  or 
Teste*    (881 «)  Under  a  Commission  of  Bank-      (241.) 
xuptcy,  by  St  6  G.  4*  c.  16,  s.  108,  (as  for*  SeeUjU^rv. 
merly  by  St  ai  Jac.  c.  1 9>  s.  9,)  Creditors  by  fc'c.'Sw.  ' 
Statute,  Recognisance  or  Judgment,  not  having 
obtained  execution  and  an  actual  seizure  of  the 

*  (877.  n.)  This  provinon  lelatiiig  to  Judgments  in  the 
King's  Court  at  Westminster,  is  extended  to  those  in  the 
Coorts  of  Great  Sessioii  in  Wales,  and  in  the  Courts  of 
Session  in  the  Counties  Pa]atine>  by  St.  8  6.  i»  c.  25* 
s.  6. 
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Bankrupt's  property,  have  no  advantage  over 
the  other  Creditors. 

(882.)  The  tenth  section  oftfae  Stat  of  Frauds 
empowers  Sheriffs,  &c.  to  make  and  deliver 
Execution  upon  any  Judgment,  Statute  or  Re- 
cognisance, of  all  such  Lands,  Tenements,  &c. 
as  any  other  person  or  persons  shall  be  seised 
or  possessed  of  in  trust  *  for  the  party  against 
whom  Execution  shall  be  sued,  like  as  if  that 
party  had  been  seised  of  such  Lands,  Tene- 
secSogd.VeQd.  mcuts,  &c.  (ff  9uch  cstute  OS  they  be  seised  of  in 

trust  for  him  at  the  time  of  the  said  Executian 

(734.)      sued.    (883.)  It  also  makes  a  trust  in  fee  sim- 

SoottttArhoiey,  pie,  Asscts  bv  Desccut  as  if  it  were  a  legal 

See  1  Saiid.'ui.  estate.    (884.)  But  the  trust  of  a  term  of  years^ 

is  not  within  the  Statute. 

(885.)  It  may  here  be  observed  that  a  Judg- 
ment, though  in  general  a  better  security  for 
the  payment  of  money  than  a  Bond  or  Cove- 
nant, as  it  constitutes  a  charge  or  iien'[  upon 
the  lands  of  the  debtor,  which  those  instruments 
do  tiot,  may  yet  be  found  inferior  to  them  in 
one  instance.  (886.)  For  if  the  debtor  die  seised 
(733.)  of  lands  in  fee  simple,  or  pur  autre  vte,  which* 
descend  to  the  heir,  he  %  is  personally  liable,  in 

*  (882.  n.)  That  the  trust  must  be  entirely  for  the 
benefit  of  that  party,  see  Harris  v.  Booker^  4  Bing.  ^. 

f  (885.  II.)  This,  however,  until  the  execution  of  the 
El^t,  does  not  amount  to  such  a  present  right  in  or  to  the 
land,  as  may  be  released  by  that  name.  Co.  Litt.  ^65.  b ; 
Barrow  v.  Gratfi  Cro.  EL  ss»  But  the  right  of  execution 
may  be  released  by  apt  words.    2  Bac.  Abr.  706. 

t  (887.)  And  where  the  Debt  is  ascertained,  so  as  to 
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respect  of  tkese  assets  by  descent,  to  answer 

any   debts   which  his  ancestor  has  by  Deed 

bound  himself  and  his  heirs  to  satisfy ;  and 

thus  the  whole  debt  may  possibly  be  recovered, 

when  a  moiety  of  the  lands,  taken  by  Eleg^it 

under  a  Judgment,  might  not  prove  suflicient 

for  the  purpose.     It  is  to  be  observed,  however,  3 Bae.  Ab. so. 

that  the  Creditor  by  Judgment  has  the  first 

claim  upon  the  personal  estate  of  the  deceased. 

There  is  no  Statute  limiting  the  time  within 
which  an  Action  may  be  brought  upon  a  Bond 
or  other  Specialty,  or  Execution  sued  out  upon 
a  Judgment  for  Debt.  But  Bonds  which  have 
lain  dormant  for  twenty  years,  where  no  satis- 
factory explanation  of  the  neglect  can  be  given, 
are  presumed  to  be  satisfied,  (2  Phill.  £v.  1 38.) 
And  Execution  on  a  Judgment  will  not  in  ge- 
neral be  allowed,  after  one  year,  without  the 
previous  formality  of  a  writ  of  Scire  Facias  dU 
rected  to  the  Sheriff,  in  consequence  of  which 
the  party  liable  to  the  Judgment  receives  notice 
of  the  intended  Execution,  and  is  enabled  to 
show  cause  why  it  should  not  be  issued*    lliis 


be  recoverable  in  an  Action  of  Debt,  {Wilson  v.  Knuikj^ 
^  7  East,  138,)  the  same  liability,  by  St.  3  W.and  M.  c  14, 
(called  the  Statute  of  Fraudulent  Devises,)  is  extended  to 
devisees,  unless  the  devise  be  upon  trust  for  the  payment 
of  debts. 

(888.)  A  Judgment  given  against  the  Ancestor  does 
not  bind  the  heir  personally.  3  Co.  is.  b.  And  when 
Judgment  has  been  given  for  a  debt,  it  supersedes  or  ex- 
tinguishes the  previous  obligation.  Higgens's  Ctxsef  6  Co. 
44.  b. ;  Strnffhrd  v.  Clariy  ^  Bing.  377 :  but  see  Twcf>eftny 
v.  Youngy  3  B.  &  C.  208. 
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wiit^  it  aeems,  cannot  be  (detained,  after  ten 
years,  without  a  motion  in  Conrt  made  for  the 
purpose.  (2  Bac*  Ab.  739.)  It  appears,  how- 
ever, that  the  DebtcMr  may,  by  his  agreementy  ^ 
renounce  the  protection  afforded  by  the  Scire 
FiUMS.  (2  B.  &  G.  S42.)  But  after  twenty 
years,  the  presumption  of  satisfaction  would 
probably  be  no  less  peremptory  upon  a  Judg- 
ment than  upon  a  Bond,  and  would  enable  the 
Court  upon  motion,  (if  there  were  no  Scire 
Facias^)  to  set  aside  the  execution*  See  Hulke 
¥•  Fickeritig^  a  B.  &  C.  555. 

Sect.  2. — Of  the  Alienation  and  Extinction  of 
Chattel  Interests  by  Deed  or  other  Contract. 

(88g.)  Etert  total  Alienation,  (other  than 

testamentary,)  of  a  Chattel  Interest,  which  is 

not  essentially  destructive  of  it,   is  called  an 

Assignment     To  effect  this,  a  Deed  in  general 

is  not  necessary ;  but  the  third  section  of  the 

(167.)       Statute  of  Frauds  requires  writing  and  signa-* 

tnre.    (890.)  It  may  be  effected  by  uiy  wards 

Parmenter  o.     which  deuote  the  intention,  though  indeed  it 

593.   ^'     *"'  has  been  formerly  held  that  the  words  **  bargain 

iBacAb^TS-  "  ^^^  ®^^^"  ^^^^  ^^^  sufBcicnt  to  transfer  the 
9-  legal  estate.    (891.)  If  the  word  "  Grant"  be 

Butt. Co.  Litt.  used,  it  implies  a  Covenant  for  quiet  enjoyment 
«  Bk^  Ablw.  (*92-)  B«t  a  mere  Grant  of  the  Land,  without 
1  saik.346.  words  of  limitation,  is  said  to  make  the  Grantee 
Derb^.  fay.  Only  Tenant  at  Will ;  though  a  Grant  of  the 
jor.iEa.t,5o«.  y^^^  ^^  ^^  E^atc,  would  bc  an  effectual  as- 
signment. 
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(893.)  It  lus  been  thought  that  the  operation  5Cb.ii.ik; 
of  jm  Asaignmeut  miurt,  like  that  of  a  Feoffment  sPmt.Ab^tr.5; 
or  Grant,  be  immediate ;  but  according  to  some  rinchitf  Iti*^ ' 
asdtorities  it  may  be  suspended.  ?h.  3^53^"' 

(894.)  But  if  the  Alienation  be  for  a  term  of 
years  which  must  end  before  the  expiration  of 
the  original  Chattel  Interest,  this  is  not  an 
Assignment,  but  a  Demise  or  Underlease,  which 
leaves  a  Reversion  in  the  Grantor;  and,  like  (836.) 
any  other  Lease  for  years,  it  may  be  made  to 
take  effect  in  possession  or  estate  at  a  future  day. 

(895.)  A  Husband  has  an  absolute  power  to  Co.  liit  46.  u 
assign  the  Chattels  Real  of  his  wife  to  whom 
be  will ;  but  if  he  neglect  to  exercise  this  power, 
they  go  to  the  survivor. 

(896.)  The  Rules  concerning  the  Merger  and    (7  59,  &c. 
Forfeiture  of  Chattel  Interests  are  in  general     '^*''»*^) 
the  same  with  those  relating  to  Estates  for  life, 
but   with  some  variations.     With  respect  to 
Meiger,  the  following  points  may  be  observed. 

(897.)  A  Term  of  Years,  of  whatever  dura*      (85).) 
tion,  is  always  considered  as  of  less  magnitude  Co.  litu  54.  b. 
(because  anciently  of  less  importance)  than  an 
estate  of  Freehold ;  and  therefore  if  the  same 
person  have  such  a  Term,  and  a  Freehold  estate 
immediately  sucoeeding  it,  and  both  in  the  same 
right,  the  Term  is  merged.     (898.)  Bat  the 
interposition  of  a  second  estate  for  years  vested  s  Preit.  Conr. 
in  another  person,  is  sufficient  to  prevent  the  Haie  Co.  Lttt. 
merger  of  the  first.  *^^-  "•^• 

(899.)  A  Term  of  years  will  merge  in  the  Hugh««. 
immediate  reversion,  though  that  be  a  chattel  Cro.  £i.  m. 
interest  also,  and  even  of  shorter  duration  than 
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4Bae.Ab.iiin  the  former;  but  whether,  if  thevBecond  Chattel 

be  a  Remaitider^  the  merger  will  take  place,  is 
somewhat  ctbubtful. 

(900.)  If  the  sole  owner  of  a  Term  become 

(75o»  &c.)    Joint-'tenaiit  of  the  immediately  expectant  Free- 

cl^:^ylltl"  told,  what  has  been  said  of  an  Estate  for  life 

U^r.P**^"*'   in  a  similar  case  seems  applicable;  and  the 

£1. 53f .  CMitr.  ^^  ' 

&Bttti.Cu.       more  so,  as  by  a  merger  of  the  Term  for  a 

]Jtt.l8S.b.ii.*  .  t       T   •  .11  V      •■     .  ■■ 

ted  ftt.  moiety  the  Jomt-tenancy  will  not  be  destroyed ; 

Co.Litt.i85.t.  ^^^  ^^^  Freehold  Reversion  expectant  upon  a 

mere  Chattel   Interest  may  stand  in  Jointure 
with  a  Freehold  in  possession. 
Sogd.Vcnd.         (901  •)  A  Wife's  Chattel  Interest,  though  ab- 
solutely alienable  by  the  Husband,  will  not,  as 
(895.)       a  necessary  consequence  of  the  marriage,  be 
merged  in  his  Freehold ;  and  whether,  if  the 
Freehold  come  to  him  by  purchase  after  the 
marriage,  this^  without  any  further  act  by  him, 
will  cause  a  merger^  may  at  least  be  doubted, 
ptatt.  V.  siemp,  (902.)  Nor  Will  the  Husbaud's  Term  merge  in 
s^d.  Vena. '    the  wife's  Freehold,  unless  one  or  the  other  be 
^^'  acquired  by  purchase  after  the  marriage,  or 

(348.)  the  husband  become  entitled,  by  the  birth  of  a 
child,  to  a  iuture  Tenancy  by  the  Curtesy. 
(903.)  The  Chattels  vested  in  an  Executor  are 
also  exempted  from  Mei^r  by  any  accidental 
concurrence  with  the  Freehold  in  his  person ; 
and,  as  far  as  the  rights  of  the  Testators  cre- 
ditors are  concerned,  from  Merger  by  the  Exe- 
cutor's own  purchase. 
(751.)  (904.)  Besides  those  Assurances  which  pro- 

4Biw.Ab.fis.  duce  a  Merger  properly  so  called,  of  which 

kind  is  a  Surrender ;  there  is  a  transaction  by 
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which  an  *  Estate  for  years  may  be  extin- 
guished, called  a  Surrender  in  law^ '  This  con* 
sists  in  the  acceptance  from  the  Reversioner,  of 
a  new  lease  for  any  term  whatever,  to  com- 
mence at  any  time  before  the  expiration  of  the 
old  one :  in  which  case  it  cannot  properly  be 
said  that  the  previous  term  is  merged  in  the 
Reversion,  uiJess  the  commencement  of  the 
new  lease  be  immediate ;  but  the  implied  Sur* 
render  must  be  referred  to  the  supposed  incon- 
sistency of  retaining  the  former   estate,   and 
accepting  another  which  is  in  part  concurrent 
with  it     (905.)  But  where  the  new  Lease  is 
made  by  a  Tenant  for  life  of  the  reversion,  and  R««r.  Abp.of 
intended  to  take  effect  by  virtue  of  a  Power  of  w.  ' 
Appointment  extending  beyond  his  life,  it  shall 
not,  if  this  Power  be  ill  executed,  take  effect 
out  of  the  lessor's  own  interest,  but  shall  be 
absolutely  void,  in  order  that  the  old  lease  may 
continue.     (906.)  On  the  other  hand  an  agree* 
ment  for  a  new  Lease,  not  amounting  to  an  Hamertonv. 
actual  demise,  may  yet,  if  followed  by  a  cor-  c.  478. 
responding  change  in  the  mode  of  occupation,   (838.  845.) 
constitute  such   a  Tenancy  at  Will  as  must 
imply  a  relinquishment    of   the    pre-existing 
interest. 

(007.)  A  mere  Interesse  Termini  can  neither    (61.  i3i. 

^   '  ^ 836.) 

«  (OOi.  n.)  An  Estate  for  life^  it  is  said,  may  also  be 
extinguished  by  a  Surrender  in  Law,  arising  from  the 
Grant  of  a  new  Lease  even  for  years ;  (Touchst.  301 ;) 
but  for  this  purpose,  it  is  conceived,  the  new  lease  must  be 
made  to  commence  immediately* 
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piowd.i98;      promote  nor  hinder  the  merger  of  any  estate; 

5B.&C.U1.  nor  can  itself,  properly  speaking,  be  surren- 
dered ;  (908.)  but  it  may  be  extinguished  by 

Co.  Litt.33«.  a.  Surrender  in  Law,  or  by  Assignment  or  Release* 

(868,  &c.)    ^nd  it  is  said  that  the  benefit  of  a  Recognisance, 

&c.  may  be  assigned  to  any  person  (though  he 

Cro,  El.  552.    be  not  the  debtor)  who  becomes  owner  of  the 

Land,  in  order  to  its  extinction. 

(370.  403.)  (909.)  As  the  only  remedy  for  a  person  dis- 
possessed  of  a  Chattel  Interest  is  by  Entry  or 
Ejectment,  it  is  clear  that  (with  the  proper 
exceptions  in  respect  of  disability)  if  he  neglect 
to  enforce  it  for  twenty  years  after  his  right  of 
possession  has  accrued,  the  right  is  in  effect 

Fiirciaiin ».       lost     (9 10.)   But  the  right  of  posscssiou  is 

Litlie.  5B.  &  .  -ii-  /••a 

A.  «i4.  sometimes  suspended  in  consequence  ot  intes- 

tacy, and  the  nonexistence  of  an  Administrator 
at  the  time  when  it  would  otherwise  accrue. 

Saffyii'.  Ciuc,        (9 1 1.)  A  Chattel  Interest,  in  respect  of  which 

Cro.'jac  60.      the  right  of  possession  has  already  accrued,  will 

also  be  barred  by  a  Fine  levied  by  the  Free- 
holder in  adverse  possession,  and  five  years  non- 

(187.  362.)  claim ;  and  so  it  seems  where  the  Fine  is  levied 
after  the  creation  of  the  interest,  but  before  the 
commencement  of  the  possessory  right,  if  after- 
wards five  years  of  nonclaim  immediately  fol- 
(8<J0.)        low  its  commencement.     (912.)  But  a  Term 

2  Veiiir.  329.     which  is  held  in  trust  to  attend  the  Reversion 

or  Inheritance  will  not  be  affected  by  any  alien- 
ation, even  by  Fine,  of  that  Reversion ;  for  the 

(too,  401.)  possession  of  the  land  by  the  owner  as  Tenant 
at  Will  to  his  Trustee  is  a  virtual  continuing 
possession  of  the  Trustee  himself.     (913-)  But 
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the   case  is  dtflferent  where  the  Purchaser  is  iKham «. 
ignorant  of  the  existence  of  the  Term,  and  it  CaTi?o.  ''*' 
comes  afterwards  to  be  set  up  against  him ;  for 
then,  from  the  moment  of  the  Fine  being  levied, 
the  right  under  the  Term  was  adverse  to  the 
possession  of  the  inheritance. 

(914.)  These  attendant  Terms  may  also,  in 
some  cases,  be  set  aside  by  a  presumption  of 
Surrender.  Such  a  Presumption  stands  on 
somewhat  different  grounds  from  that  of  a  Con-  (62 1.) 
veyance  of  the  Fee  Simple  from  a  Trustee  to 
the  beneficial  owner,  because  there  is  a  certain  (860. » ) 
utility  attributed  to  the  preservation  of  these 
Terms ;  and  it  is  usual  to  keep  them  on  foot, 
notwithstanding  that  the  particular  purposes  for 
which  they  were  created  may  long  ago  have 
been  satisfied.  (915.)  Hence,  where  it  ap-  Doe©.Scott, 
peared  that  in  1 727  a  Term  of  one  thousand 
years  was  created  for  securing  a  sum  of  money ; 
that  in  1751  provision  was  made  for  the  imme- 
diate discharge  of  that  sum ;  and  that  the  Deed 
of  1 727  afterwards  came  into  the  hands  of  the 
owner  of  the  inheritance,  (which,  unless  a  dupli- 
cate existed,  showed  the  money  to  have  been 
paid  off ;)  and  there  were  no  subsequent  traces 
of  the  existence  of  the  Term  till  1 802,  when  it 
was  assigned  by  the  direction  of  the  owner  of  the 
inheritance  to  a  new  Mortgagee ;  it  was  after- 
wards decided,  (in  a  suit  in  which  that  Mort- 
gagee was  not  interested,  but  where  no  purpose 
of  Justice  could  be  answered  by  presuming  a 
Surrender,)  that  the  Jury  were  rightly  directed 

u  2 
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to  consider  the  Teem  as  subsisting,  ia  i8o8. 
(91 60  It  does  not  appear  in  this  Case  that  any 
Alienation^  Mortgage,  or  Settlement  of  the  in- 
heritance, had  been  made  between  the  years 
1751  and  1802:  but.  when  such  opportunities: 
(especially  the  two.  former)  have  been  suffered 
to  pass  without  any  recognition  of  the  existence 
of  the  Term,  the  presumption  in  favour  of  its 
surrender  is  greatly  strengthened.  Thus  where 
Ex  parte  Hoi-    ^  Tcnu  had  bccu  created  in  1 735,  became  satis* 

mail.  Sued.  '^' 

Vend.  4«8.       fied  in  1 750,  apd  was  never  afterwards  noticed, 

though  there  had^bten  a  sale  of  the  land  in  1 784, 
another  in  1791,  and  &  third  in  1792,  it  was 
held  in  1 82 1  that  this  Term  no  longer  consti- 
tuted any  part  of  the  Title  to  the  Land.    So 

Emcrjr  v.Gto^    where  a  Term  was  creatjsd  in  1 71 1,  and  in  1 744 

40ck,6M4dd.  ^       .  -        ,         /.     1       .    V       • 

54.  a  Settlement  was  n^ade  of  the  mhentance,  con- 

taining a  Covenant,  that  it  was  free  from  incumr- 
brances;  this  Term  also  was  suffered  to  be 
neglected  in  182K  (917.)  But  again  it  is  to 
be  observed,  that  in  these  Cases  the  Terms  did 
not  appear  to  have  been  ever  vested  in  the 
Trustees  upon  an  express  trust  to  attend  the 
inheritance,  (though,  if  they  were  indeed  sub- 
sisting, such  a  trust  would  have  been  raised  by 
implication  from  the  circumstances.)  Such  an 
express  trust  must,  it  is  conceived^  have  the  same 
effect  in  resisting  the  presumption  of  surrender, 
which  an  express  direction  to  surrender  the  term 
(62 ! .)       after  the  particular,  trusts  should  be  accomplished 

?a  &l"m!'  ^<>^ld  have  in  promoting  it     (918.)  Yet  in  an 

Ejectment  where  each  party  claimed  as  heir  at 
law  to  the  same  ancestor ;  (which  made  it  ex- 
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pedient  for  the  purpose  of  justice  that  a  Term, 
to  the  benefit  of  which  neither  could  show  any 
Htle  but  that  which  he  had  to  the  inhentance, 
should  be  remoyed  out  of  the  way ;)  a  Term 
which  in  1 735  was  assigned  upon  trust  to  secure 
an  annuity,  (which  expired  in  1741,)  "  and  after 
^*  that  to  attend  the  inheritance^'^  was  presumed 
in  1819  to  have  been  surrendered;  no  notice 
of  it  having  been  taken,  nor  indeed  any  oppor- 
tunity of  recognising  it  having  occurred  since 
'  735)  except  that  on  a  sale  of  part  of  the  land 
in  1 801  a  Covenant  was  entered  into  for  pro- 
ducing the  Deed  which  created  the  Term,  and 
also  the  Assignment  of  1735 ;  but  as  these  Deeds 
(at  least  the  latter  of  them)  seem  to  have  been 
important  as  evidence  of  the  Seisin  on  which    (4-1 8«  &c.) 
the  Title  to  the  inheritance  depended,    such 
a  stipulation  concerning  them-  could  afford  no 
inference  as  to  the  continuance  of  the  Term. 
(919.)  In  the  same  year  (1819)  a  decision  was  Doe©.  Hiider, 
made  which  has  been  regarded,  not  only  by  that 
part  of  the  Profession  which  is  most  conversant 
with  Real  Property,  but  by  a  high  Judicial  Au-  SecSugd.Vend. 
thority,  as  carrying  the  doctrine  of  presumption 
to  an  unsafe  extent.     In  that  Case,  a  Term  had 
been  assigned  in  1 779  to  a  Trustee,  to  attend 
the  inheritance;  in  a  Marriage  Setflement  of 
the  land  in  1 814  no  notice  was  taken  of  it ;  (an 
omission  which,  though- little  advisable,  is  very 
far  from. being  singular;)  in  1816,  il.,  (the  Te- 
nant for  life  under  the  Settlement,)  conveyed 
his  estate  to  his  Mother  by  way  of  Mortgage 

U3 
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for  securing  a  debt  which  he  owed  her ;  pre- 
viously to  which  he  had  acknowledged  a  Jodg- 
mcDt  to  B.  for  another  debt :  in  1818  J3.  sued 

(873.)  out  a  Writ  of  Elegit  upon  this  Judgment,  and 
to  enforce  it,  brought  his  Ejectment  i^nst  the 
persons  in  possession  by  title  derived  fitmi  ^/s 
Mother ;  who  therefore  sought  to  proteet  them- 
selves by  obtaining  an  Assignment  of  the  Term, 
from  the  Administrator  of  the  old  Trustee,  to 
a  Trustee  of  their  own  nomination.  Supposing 
the  Term  to  have  been  subsisting,  as  it  could 

(884.)  not  be  effected  at  law  by  the  Elegit,  it  would 
have  afforded  a  sufficient  answer  for  the  Mort- 
gagee or  her  representatives^  (though  not  so 
1 T.  R.  760.  iL ;  easily  perhaps  for  A.  himself  who  contracted  the 

4  T  R.  696  •  "T   *  IT 

7T.R  49/  Debt,)  to  the  claim  of  B.  the  Judgment  Cre- 
ditor ;  and  the  object  of  the  Assignment  was  tx> 
show  that  the  Term  did  still  subsist  But  it 
seems  to  have  been  here  rightly  decided  that 
such  an  Assignment  made  after  the  Action  com* 
menced  could  have  no  weight  as  evidence  of 
the  Term's  existence  ;  the  part  of  the  decision 
which  has  been  objected  to  was,  that  a  Surren* 
(917.)  der  of  a  Term,  assigned,  only  forty  years  before, 
expressly  to  attend  the  inheritance,  was  pre- 
sumed, in  consequence  of  the  omission  to  recog- 
nise it  in  the  Marriage  Settlement,  and  in  a 
subsequent  Mortgage  of  a  partial  interest  cre*» 
ated  by  that  Settlement.  An  additional  reascm 
indeed  was  the  want  of  evidence  that  any  pro* 
vision  had  been  made  on  either  occasion,  by 
placing  the  Deeds  relating  to  the  Term  in  an 
unexceptionable  custody,  to  prevent  a  fraudu- 
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lent  advantage  being  made  of  it  if  it  really 
existed.  And  it  is  reported  to  have  been  said, 
that  if  it  had  appeared  that  thos^  Deeds  had 
been  delivered  to  the  Trustees  of  the  Marriage 
Settlement^  as  one  of  the  securities  for  the  Set- 
tlement, the  case  would  have  stood  on  very  dif- 
ferent grounds.  The  argument  however  which 
is  drawn  from  their  not  having  been  so  delivered 
seems  to  have  two  defects ;  for  in  the  first  place 
the  retention  of  Title  Deeds  by  the  husband, 
however  unsafe  if  he  should  prove  dishonest,  is 
confessedly  usual ;  and  secondly,  it  does  not 
follow  with  any  certainty,  that  because  the 
Deeds  were  not  delivered  to  the  Trustees  they 
must  have  been  retained  by  the  husband.  Such 
an  inference  involves  and  rests  upon  the  pre- 
sumption that  the  estate  was  not  in  Mortgage 
at  the  time  of  the  Settlement,  and  is  therefore 
the  less  suited  to  be  the  foundation  of  another 
presumption.  An  undisclosed  Mortgage  is  per- 
haps as  likely  to  exist  as  a  concealed  Surrender. 
And  it  happened  that  in  this  Case  such  a 
Mortgage  did  exist,  and  being  produced  at  the  Doe ».  PutUnd, 
trial  of  a  second  Ejectment  brought  by  the  par-  l^f^'  ^*'°'*' 
ties  who  were  defendants  in  the  first,  turned 
the  scale  of  presumption  decidedly  in  favour  of 
the  existence  of  the  term.     This  Mortgage  con-  "^ 

tained  a  general  declaration  of  the  trusts  of  all 
outstanding  Terms  in  favour  of  the  Mortgagee, 
to  whom  also  it  appeared  that  the  Deeds  relating 
to  the  Term  in  question  had  been  actually  deli- 
vered.    C920.)  However,  in  a  still  later  Case,  S*'^^"*'„ 

U  4  &  C.  616. 
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such  a  general  declaration  of  trusts  appears  to 
have  been  considered  as  affording  no  indication 
of  the  existence  of  the  particular  Term  in  ques- 
tion ;  for  though  assigned  in  1 785  on  an  express 
trust  to  attend « the  inheritance,  which  in  1793 
was  sold  and  conveyed  to  the  Purchaser  with  & 
general  declaration  of  this  kind,  the  Term  was 
yet  in  1 825  presumed  to  have  been  surrendered. 
This  decision  may  perhaps  be  considered  as 
going  even  beyond  that  of  Doe  v,  HUdery  and 
therefore  as  marking  the  perseverance  of  the 
Court  of  King  s  Bench  in  a  doctrine  which  has 
been  openly  disapproved  by  Courts  of  another 
kind.  (92 1  •)  The  matter  may  indeed  be  con* 
sidered  in  some  degree  as  raising  a  question  of 
jurisdiction  between  the  Courts  of  Law  and  of 
Equity ;  and  it  is  to  be  feared  that  the  uncer- 
tainties of  Title  produced  by  their  variance  will 
long  continue  to  be  a  burden  upon  landed  pro- 
perty, unless  a  higher  Power  interpose  to  abo- 
lish these  artificial  interests,  which  owe  their 
existence  to  the  accidental  omission  of  a  word 
(120.)  in  the  Statute  of  Uses*  Possibly,  before  the 
third  century  from  the  27  H.  8.  shall  have  been 
completed,  the  Legislature  may  think  fit  to  vin- 
dicate the  efficacy  of  its  own  remedial  Act  In 
the  mean  while,  the  hardly  authorized  half  mea- 
sures of  the .  Courts  of  Law  only  increase  the 
evil,  by  rendering  that  part  of  a  title  useless 
which  it  is  yet  unsafe  to  neglect.  (922.)  It 
seems,  however,  that  a  limit  has  been  fixed 
beyond  which  no  arbitrary  presumption  of  Sur^ 
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render  can  be  made ;  for  it  has  been  hdd  that  i>06«.CaUerc, 
a  Term  cannot  be  thus  set  aside  within  twenty 
years  from  its  creation,  when  it  is  not  certain 
that  all  its  purposes  have  been  satisfied.    And 
it  may  be  inferred  that  the  same  number  of  years 
must  have  elapsed  since  the  last  assignment  or 
other  direct  rec<^;nition  of  a  Term,  which  is 
subject  to  an  express  trust  to  attend  the  inhe- 
ritance, before  a  surrender  of  it  can  in  any  cir- 
cumstances be  presumed.    (923.)  This  last  rule 
however  may  not  perhaps  be  applicable  where 
there  is  no  such  express  trust,  although  there       (917.) 
should  not  be  any  original  direction  for  the  sur- 
render of  the  Term  upon  its  purposes  being 
fulfilled.    Such  a  direction  indeed  is  not  usual, 
because  its  object  is  better  answered  by  a  Pro- 
viso that  the  Term  shall  cease;  but  it  may  be       (851.) 
worthy  of  consideration,  whether,  if  the  Proviso 
should   happen  not  to  embrace  in  its  hypo-  SeeSagd.Vend. 
thetical  part  all  the  events  in  which  the  longer  ^^ 
continuance  of  the  Term  might  become  umie- 
cessary,  it  might  not  yet  be  regarded  as  alSbrding 
to  the  Trustee  a  hint  of  intention,  that  the  Term 
should  in  no  case  be  kept  on  foot  longer  than 
its  declared  purposes  required. 

(924.)   The  doctrine  of  presumption,  as  it 
retrards  the  transfer  of  Terms,  is  not  confined  £«h  0.  B»ter, 
to  cases  of  merger  or  destruction,    i^ormacase  ism  Andieo 
where  land   had   been   occupied   for  the  last  *^^'  "^*^' 
seventy  years,  by  virtue  apparently  of  a  much 
more  ancient  lease  for  a  long  Term,  and  that 
Lease  was  produced,'  the  intermediate  Assign- ^ 
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mehts  necessary  for  completing  the  Title  were 
presumed.  But  here,  it  must  be  observed,  the* 
Term  constituted  the  whole  ostensible  title  of 
the  persons  who  had  been  in  possession  of  the 
land :  had  they  been  entitled  to  the  inheritance, 
while  the  Term  was  professedly  vested  in  a 
Trustee  for  them,  the  Court  might  possibly 
have  been  more  inclined  to  presume  a  Surrender, 
than  to  restore  the  continuity  of  a  broken  chain 
of  Assignments. 
«Co.is.b.;  (925.)  It  appears  that  an  Estate  by  Statute, 
^   ^"^'  Recognisance,  or  Elegit,  may  be  extinguished 

by  any  act,  (as  a  Deed  of  Defeasance,  or  of 
Release,)  which  extinguishes  the  debt ;  but  if 
the  estate  have  been  assigned  to  a  third  person, 
(at  least  if  with  the  debtor's  knowledge,)  that 
Assignee  must,  it  is  conceived,  be  a  party  to 
die  Defeasance ;  though  such  a  Deed  executed 
by  him  alone  might  not  be  sufficient  for  ihe 
purpose,  since  the  Debt  itself  could  not  have 
been  assigned  to  him. 
Co.  utLi50.a ;      (926.)  It  is  also  held,  (however  unreasonably,) 

that  if  a  Tenant  of  any  of  these  estates  acquire 
the  immediate  reversion  in  fee  of  any  part  of 
the  same  land,  whether  by  purchase  or  descent, 
his  former  estate  in  liie  whole  land  is  extin- 
guished. 
2  Ventf.  33«.        (927.)  If  the  owncr  of  any  such  estate  ac- 
rick  v.'shot-  *  quire  the  inheritance  of  the  same  land,  but  sub- 
boit.  Pro.  Cha.  j^^^  ^  ^  ijj^^  estate  interposed  which  is  sufficient 

to  prevent  the  merger  or  extinguishment  of  the 
first,  and  levy  a  Fine ;  this,  thougti  it  cannot 
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properly  transfer,   will  extinguish   bis  ohattd 
interest ;  and  the  person  entitled  to  the  inter- 
mediate estate  will  then  have  a  right  to  the       (763.) 
possession.    The  same  doctrine  i|eenft  applica- 
ble to  Terms  of  years  properly  so  cdled. 

(928.)  If  a  mere  Tenant  for  years,  or  at  will, 
levy  a  Fine,  it  does  not  divest  the  reversion,  or 
other  ulterior  estate :  and,  unless  the  Conusee 
have  an  estate  of  freehold  in  the  tenements,       (95.) ' 
Strangers  may  avoid  it  by  the  Plea  of  *^  Partes 
"  Finis  nihil  habuerunt."    It  amounts  however      (745.) 
to  a  forfeiture.    But  if  the  same  person  make  a 
Feoffinent,  this  in  general  works  an  extinction        (71.) 
of  the  Chattel,  and  an  acquisition  of  the  free- 
hold and  fee  simple,  by  Disseisin ;  and  then  a 
Fine  may  be  levied  by  him  with  effect     Yet  if 
he  continue  to  pay  rent  to  the  reversioner,  as  if  Femor'tCue, 
nothing  had  happened,  the  Feoffment  will  be 
considered  fraudulent  and  void :  and  then  the 
Fine  must  also  be  ineffectual. 

(929.)  Persons,  who  by  virtue  of  old  unre^  see  9  Stnd.  Ui. 

,  J  _^  .«■.,,  l5,5cc;lSand. 

deemed  mortgages  or  otherwise,  have  become  us.  40,  &c. 
possessed  of  long  Terms  of  years,  of  which  the 
Reversioners  are  unknown,  sometimes  endea* 
vour  to  convert  their  Chattels  into  freeholds  by 
the  means  above  mentioned ;  and  it  is  certainly 
desirable  that  diey  should  have  the  power  to  do 
so.  But  as  it  must  appear  imprudent  to  risk 
the  extinction  of  a  good  estate  for  years,  upon 
the  confidence  that  no  reversioner  will  appear 
and  take  advantage  of  it  before  the  five  years 
from  the  last  proclamation  of  the  Fine  have 
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expired,  (to  say  nothing  of  tbe  posability  that 
a  Setdement  may  have  been  made  of  the  Rever- 
(89.)        sion,  which  might  protract  the  danger  indefi- 
nitely,) it  is  usual  in  these  cases  to  take  the 
precaution  of  first  assigning  the  Term  to  a 
Trustee,  that  it  may  be  kept  on  foot  to  attend 
the  inheritance  to  be  acquired  by  die  subsequent 
operation,  and  may  .thus  afibrd  a  retreat  from 
(860.  fi.)     the  Reversioner  s  attacks.    (930.)  This  practice 
however  is  attended  with  a  difficulty'  whidi 
9eems  insuperable.    For  in  order  to  divest  the 
estate  of  the  Reversioner  by  the  Feoffment, 
(42. 70.     either  the  prior  estate  for  years  must  be  divested 
^^'^       also,  or  the  Tenant  for  years  must  assent  to  the 
Livery.      But  the  Assignor,  being  Tenant  at 
(401.)       Will  to  his  Trustee  by  virtue  c^an  implied  con- 
tract arising  out  of  the  Trust  itself,  cannot  by 
his  Feoffment  divest  the  Trustee's  estate,  out 
of  which  his  own  possession  continues  to  be 
derived,  as  long  as  the  fiduciary  relation  eub- 
Doe«.Lyiies»    sists.     It   is   therefore   only  by  the  Trustee's 

d  B  &  C  388  J       J 

See's  HdeC^.  assent  that  the  Feoffinent  can  be  efiectually 
Litt.48.b.».r.  ^^^^ .  j^  ^^^^  words,  the  Tenant  for  years  is 

ap  indispensable  party  to  the  act  by  which  the 
»»j^w.  Reversioner  is  disseised ;  and  it  seans  to  follow 
Moody,  1  Sttid.  that  in  order  to  that  disseisin  an  act  of  for- 
&a399.n.  feiture  must  be  committed,  which  will  give  the 
jA.^^u  Reversioner  an  imsEiediate  right  of  entry. 
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Sect.  3. — Of  the  Testamentary  Alienation  and 
Posthumous  Transmission  of  Chattel  Interests. 


(931*)  Chattels  Real  artfta-axumitted  by 
Will  in  the  same  maimer  as  Chattels  Personal ; 
that  is,  they  go  in  the  first  instance  to  the  Exe^ 
cutor  or  Executors,  for  the  payment  of  the  Tes- 
tator s  dd>ts ;  in  order  to  which  not  only  the* 
single  Executory  or  all  of  them  if  mwe  than  one, 
but  any  one  without  the  others^  has  an  absolute  D^er.  «s.  w 
power  to  assign  and  dispose  of  them.     (932.) 
But  if  bequeadied  to  any  person  by  the  Will,  Doe  v.  Caj^ 
they  pass  to  him  without-  any  Assignment,  by 
the  mere  signification  of  the  Executor's  Assent ; 
after  which»  if  the  possession  be  withheld,  the 
legatee  has  his  remedy  by  Ejectments    And  it 
seems  to  be  immaterial  whe&er  the  Chattel  be  15  v.  J.  58i. 
particularly  named  in  the  Will,  or  included  in 
a  general  residuary  bequest.    (933O  Such  a 
Residuary  bequest  includes  the  subjects  of  le-  s  v.  j.  ts. 
gacies  which  have  lapsed  by  the  death  of  the    (275.  27d-> 
legatee,    and   all   other   personal   property  to 
which  the  Testator  may.  be  entitled  at  the  time 
of  his  death :  for  the  law  regards  any  intestacy, 
as  to  personal  estate,  as  inconvenient.     (934.) 
But  if  the  residuary  bequest  itself  fail^  entirely  skrymsiieri^ 
or  in  part,  an  intestacy  to  that  extent  cannot  be  1  swmrtt.sca 
avoided. 

(935.)  The  Law  does  not  prescribe  any  for- 
malities to  a  written  Will,  so  far  as  it  concerns 
Goods  and  Chattels  or  Personal  Estate  ;  though 
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the  Statute  of  Fraads  (29  Car.  2,  c.  3,)  in  ss.  1 9, 
20,  21,  22,  23,  contains  several  provisions  rda* 
ting  to  Nuncupative  or  mere  oral  Wills,  which 
in  consequence  cannot  be  substantiated  but  by 
the  testimoDy  of  three  witnesses ;  nor  can  that 
testimony  be'  received  after  six  months,  nnless 
reduced  to  writing  within  six  days  after  the 
words  were  spoken.  (936.)  The  Ecclesiastical 
Courts,  to  which  the  whole  power  of  determining 
the  validity  of  Wills  as  to  personal  estate  is  con* 

waikrr  9.        fided,  are  in  genend  sufficiendy  indulgent ;  re- 

Meriv.  503.      gardiog  not  so  much  the  form  <j£  (he  Instrument^ 

as  its  apparent  completion,  in  whatever  shape 

Co.  Lin.  89.  b. ;  tiic  Tcstator  may  have  chosen.    (937.)  An  In- 

*'''  ^       &nt  may  make  a  Will  at  the  age  of  eighteen, 

if  not  before.    (938.)  And  a  Feme  Covert  may 

Brook  vTunier,  make  ono  with  her  hn^^d's  consent :  but  it 

V  Mo<l   170  * 

ii.  V  Beue*.'     seems  that  a  general  c(M)sent  is  not  sufficient ;  it 
woftb,  t  Sin.     ^^^^  ^^  ^  consent  to  that  particular  Will,  and  if 

the  husband  survive,  must  continue  after  her 
death ;  though  where  there  is  a  general  consent 
by  Agreement  before  marriage,  the  particular 
consent  will,  in  the  absence  of  evidence  to  the 
contrary,  be  presumed.  But  if  the  Wife  sur- 
scmiiroeii  o.  vivc,  her  Will  so  made  will  not  affect  any  pro- 
ft  LrtT^d^.      perty  which  she  may  acquire  after  her  husbaoid's 

death.  (939.)  It  is  the  business  of  the  executors 
to  prove  the  Will  by  proper  evidence ;  after  which 
it  is  retained  by  the  Court,  and  an  authentic 
Copy,  called  the  Probate,  delivered  to  the  £xe- 
$  n«c.  Ah.st,  cutors ;  the  production  of  which  is  necessary  for 

the  assertion  of  their  rights  in  any  other  Court, 


OF   CHATTEL    IlfTE&ESTS.  303 

though  it  is  not  necessary  that  it  should  have 
been  obtained  before  they  exercise  that  authori^ 
of  which  it  is  the  ultimate  criterion. 

(940.)   The  Ecclesiastical  Courts  assert  a 
power  not  only  of  proving  but  of  approving  Tes^  Und.  lai. 
taments ;  which  is  said  to  mean  nothing  more 
than  taking  the  proo£^  and  decreeing  their  va* 
lidity.    They  are  allowed  however  to  be  the 
sole  Judges,  not  only  of  the  validity,  but  of  the 
*  contents  of  diese  instruments.    (941O  Hence  Gononv. 
the  Probate,  and  not  the  Will  itself,  is  consi-  u^S^^!^' 
dered  as  the  Original :  and  being  taken  by  au» 
thori^,  and  of  a  public  nature,  a  Copy  of  it  is 
said  to  be  evidence ;  though  perhaps  not  in  fa-  ^<  Moh.  «4 ; 
▼our  of  the  Executor  himself,  who  if  he  have  thropj,  3  Snik. 
lost  the  Probate  may  obtain  an  Exemplification  ghephrrd «. 
of  it    (942.)  The  Ledger  Book  of  the  Eccle-  ^^gY/J'^' 
siastical  Court  appears  to  be  a  Duplicate  of  this  huU  n.  h.  s46. 
Original :  and  it  seems  that  the  Office  Copies  Comb.  «48^  or 
of  Wills  are  taken  from  the  Ledger  Book.  These  too,  101.  ' 
Office  Copies  are  directed  by  St  21  H.  8,  c.  5, 
8.  5,  to  be  delivered  to  any  applicant  by  the 
persons   having   authority  to  take  Probate  of  Per  HuH  in  l. 
Testaments,  or  their  Ministers;  and  yet  they  s Bac. Ab/esi ; 
have  sometimes  been  rejected  when  offered  as  Jljo  ?*cox  J."'^* 
evidence ;  but  it  was  long  ago  declared  that  this  ^Jci'M^™' 
practice  ought  to  be  altered. 
(943O  After  a  considerable  length  of  time,  as 


•(940.n.)  If  the  Will  be  In  a  foreign  language,  the 
Probate  contains  the  words  of  tlic  Original,  witli  a  Trans- 
lation ;  but  the  latter  is  not  conclusive.    1  P.  W.  526. 
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forty  years,  it  may  be  presumed,  if  necessary, 
that  a  person  was  Executor  or  Administrator 

1M.&S.380.   who  appears  to  have  acted  in  that  capacity. 

(944.)  And  in  &e  investigation  of  a  Vendor's 
Titlcy  it  is  not  usual  after  a  lapse  of  thirty  or 
forty  years,  to  require  the  recital  of  such  a  fact 
to  be  verified  by  the  production  of  an  Office 
Copy  or  Extract 

3  Bac  Ab.  84 ;       (945*)  There  is*  no  particular  form  in  which 

sl^iiU'.      the  Executor  ought  to  signify  his  assent  to  a 
(Q32.)       bequest  or  legacy ;  -he  may  do  so  either  by  act 

Doe  V,  sturgw,  or  word.     But  if  he  be  himsdf  the  legatee  of  a 

Chattel  Real,  subject  to  a  further  Executory 
Bequest  of  it  to  another  person,  his  own  entry 
upon  the  land  will  not  of  itself  be  construed  as 
an  Assent ;  for  he  must  assent  to  both  disposi- 
tions if  he  do  to  either,  and  it  might  be  incon- 
venient to  him  to  be  thus  deprived  of  his  official 
power  over  the  property  by  an  ambiguous  and 
perhaps  necessary  .act. 

10  cTie^b^'       (946,)  By  means  of  an  Executory  Bequest, 

a  kind  of  Settlement  may  be  made  of  an  Estate 
for  Years  in  Land,  or  of  any  other  Chattel  Real. 
Thus  if  Leasehold  Property  of  this  kind  be 
bequeathed  to  A.  for  life,  and  after  his  death 
to  J3m  this  is  not  properly  a  division  of  the 
Term  into  Particular  Estate  and  Remsdnder; 
for  that  would  be  inconsistent  with  the  old 
(8^70  notion  that  an  Estate  for  Life  is  of  greater  mag- 
nitude than  any  term  of  years  ;  but  it  is  a  be- 
quest of  the  whole  Term  to  A»y  subject  to  an 
executory  bequest  to  jB,,  to  take  effect  in  the 
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event  of  A.^b  dying  before  the  expiration  of  the 
Term.    (947.)  This  future  interest  of  B.  re-      (282.) 
semUes  an  Executory  Devise  of  the  inherit- 
ance ;  it  cannot  be  defeated  by  any  act  of  il. ; 
and  though  it  may  be  released  to  A.f  it  cannot       (46.) 
be  assigned  to  a  Stranger.    (948.)  If  however  Feame,  c.  r« 
the  bequest  be  to  B.  and  the  heirs  of  his  body, 
no  limited  interest  analogous  to  an  estate  tail 
is  thus  created ;  but  the  whole  residue  of  the 
Term  will  vest  absolutely  in  B.,  or  his  exe- 
cutors or  administrators :  (949O  and  if  there  be 
a  further  executory  bequest  to  C  on  the  death 
of  fi*  without  issue,  this,  being  too  remote,  is      (79».) 
void.     (950.)  Yet  if  the  first  executory  bequest 
had  been  made  not  to  B.  (a  person  ascertained) 
but  to  an  unborn  son  of  A.,  and  the  heirs  of  Feame*  c.  r. 
the  body  of  that  son,  with  a  further  bequest  in 
default  of  such  issue,  to  C ;  then,  if  A.  hap- 
pened never  to  have  a  son,  the  executory  be- 
quest to  C.  would  take  eflfect;  though  if  any 
son  of  A.  were  born,  the  first  executory  bequest 
would  immediately  become  absolute,  and  the 
ulterior  disposition  void.     (951.)  It  appears, 
therefore,  that  in  a  Settlement  of  Chattels  there 
may  be  an  interest  answering  to  a  remainder 
expectant  upon  a  contingent,  but  not  upon  a 
vested,  Estate  Tail.     And  hence,  if  *  Freehold 


*  (052.)  Real  and  Personal  Property  are  often  included 
in  one  sweeping  description :  but  it  is  to  be  obsenred  that 
if  a  Testator,  having  Freehold  Estates,  make  a  general 
Devise  of  all  his  ^*  Manors,  Messuages,  Lands,  Tene- 
**  ments  and  Hereditaments,''  this  will  not,  without  some 
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and  Leasehold  Property  be  dispoeed  of  in  a 
Will,  by  words  applicable  in  the  same  sense  to 
both,  and  wi&  the  intention  to  create  a  like 
Settlement  in  both,  the  same  mistake  or  inad- 
vertence which,  by  giving  an  Estate  Tail  in  the 
first  instance  instead  of  an  Estate  for  Life,  will 
redder  the  succeeding  limitations  of  the  Free* 
hold  Property  i»recarioas,  must  render  those  of 
the  Leasehold  void.  (9530  To  obviate  this 
inconvenience,  the  same  words  have  sometimes 
received  diff^ent  constructions  in  the  same 
instrument  according  to  their  subject  matter: 
(954*)  RImI  though  it  is  in  general  a  rule  that 
whatever  words  would  give  an  Estate  Tail  if 
applied  to  the  inheritance,  (whether  by  precise 
limitation^  or  under  the  Rule  in  Shelley's  Case> 
or  by  implication,)  will  give  the  entire  and 
absolute  interest  when  applied  to  a  Chattel; 
(955O  y^^  ^^  Courts  have  in  some  cases  allowed 
those  to  be  words  of  purchase,  as  relating  to  a 
Chattel,  which,  if  they  related  to  the  inherit* 
ance,  would  be  words  of  limitation ;  (956.)  and 
they  have  also  been  studious,  in  the  case  of 
Chattels,  to  restrict,  if  possible,  the  significa* 
tion  of  the  words  ^'  dying  without  issue,"  or 


further  indication  of  intention,  be  consideted  as  oomprising 
any  Chattel  Interest  which  he  may  also  possess ;  (Thon^ 
son  V.  Laisley,  2  B.  and  P.  303 ;)  though  if  he  had  no 
freehold  property,  this  description,  even  if  the  word 
^<  Freehold"  were  added  to  it,  would  become  applicable 
to  any  interest  which  he  m^ht  have  in  Land.  Rose  r. 
BarUett,  Cro.  Car.  999  ;  Day  v.  Trigg,  1  P.  Wms.  98& 
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the  like,  to  a  failure  of  issue  which  shall  take 

place  within  some  period  not  exceeding  the 

limits  prescribed  for  the  pteveiftion  of  perpe- 

teities;  and  therefore  the  expression  ^'  without      (065.) 

**  kming  istoe "  is  here  construed  in  its  natural 

sense. 

(957.)  When  there  is  nO  Will,  Letters  of 

Administration  are  granted  by  the  Ecclesiastical 
Court  to  the  proper  applicant    The  admini- 
stFrtor,  thus  constituted,  derives  all  his  autho-  1  Saik.  soi  $ 
rity  from  the  Court ;  yet  his  pretious  acts,  as  far  5  b'.  &  a.  745. 
as  concerns  property  of  which  he  was  in  actual  Keorick  v. 

i-i/.!  1  1    Barges,  Mo. 

possession,  though  no  turther,  are  made  good  ue ;  toii.  Ex. 
by  his  admission  to  the  ofiice.    (958.)  He  has  ^  ^^  ^ 
as  absolute  a  property  in  the  goods  and  chattels 
as  an  Executor ;  and,  if  there  be  more  Admi-  Jacomb «.  Ftar- 
nistrators  than  one,  it  seems  that  either  may  te&Z 
act  without  the  other;  though  this  has  been 
formerly  denied.    (959.)  After  payment  of  the 
expenses  arising  from  the  Intestate's  death,  and 
c^  his  debts,  the  Administrator  is  directed  by 
St«  22  and  23  Car.  2,  c.  10,  (amended  by  St.  29 
Car.  2,  c.  3,  s.  25,  and  St.  1  Jac.  2,  c.  17» 
ss-  5i  69  79  S9)  ii^  what  manner  to  distribute  the 
residue  of  his  personal  property.     This  duty  of 
distribution  seems  to  imply  that  the  Statute  SeeDeeksr. 
cannot  operate  like  a  Will,  so  as  to  transfer  the  5^0.'^'  ^  ^'  ^ 
legal  estate,  to  the  parties  entitled  under  its       (932.) 
provisions,  upon  the  mere  assent  of  the  Admi- 
nistrator ;  nor  perhaps  does  it  confer  any  right 
which  can  be   enforced  in  a  Court  of  Law, 
except  that  of  cpixipelling  the  Ecclesiastical  &  East,  408. 
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Court  to  commit  Administration  to  one  or  other 
of  those  parties.  (960.)  If  there  b»  a  Will 
without  any  appointment  of  Executors,  .Letters 
of  Administration  cum  tutamtnto  anmxo  must 
be  granted ;  and  then  the  Will,  of  course,  as 
far  as  it  extends,  is  the  law  of  Distribution. 
(961.)  An  examined  Copy  from  the  Registry 

Dtris  V,  wii-     of  the  Court,  of  the  Act  by  which  Administra- 

ss«. '         '    tion  was  granted,  seems  to  be  as  good  evidence, 
(941,942.)   ^unless  perhaps  for  the  Administrat|r^bimselQ 
as  the  original  Letters. 

sBac,Ab.i9;       (962.)  The  Exccutor  of  a  sole  Executor,  or 

&c/  *      '    of  the  survivor  of  two  or  more,  provided  the 

Will  were  proved  by  him  or  in  his  lifetime,  is 

3Bac.Ab.42;  Exccutor  to  the  Original  Tcstator  J  (963.)  unless 

'he  refuse  that  office ;  which  he  may  do,  while 

he  accepts  that  relating  to  the  property  of  his 

own  immediate  Testator,  though  not  vict  versd. 

s  East,  556.      (964.)  And  it  is  held  that,  for  the  purpose  of 
(938.)       thus  continuing  the  office,  a  Feme  Covert  Exe- 
cutrix may  make  u  Will  even  without  her  hus« 

1  Saik.  S06.  band's  consent ;  (965.)  though  she  cannot  her- 
self act  without  that  consent,  and  the  husband 
may  act  against  her  will. 

3  Bac.  Ab.  19.  (966.)  If  the  solc  Exccutor,  or  all  the  Exe- 
cutors, die  without  proving  the  Will,  or  formally 
in  Court  refuse  the  Office,  an  Administrator 
(960.)  cum  testamento  armexo  must  be  appointed. 
(967.)  And  if,  after  Probate,  the  sole  or  sur- 
viving Executor  die  intestate,  or  without  Exe- 
cutor, a  similar  grant  of  Administration  is  made, 
but  with  the  further  qualification  that  it  is  de 
bonis  non  administratis. 
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(968.)  The  refusal  of  an  Executor  in  the  Wankford  v. 
Ecclesiaatical  Court  is  unavailing  in  the  Courts  i  Saik.  r.9  -, 
of  Law,  if  he  have  previously  acted  in  the  Admi-      *    ^^'' 
nistration  of  the  Testator's  property ;  a  fact  into 
which  the  Ecclesiastical  Court*  cannot  inquire ; 
and  therefore  wherever  Letters  of  Administration 
are  granted  upon  the  refusal  of  Executors,  there 
is  some  danger  of  their  being  void.     (969.)  Nor 
where  there  mre  several  Executors,   is   such  Hensioe's  Coae, 
refnsaljglftne  of  them,  however  attended  with 
inactio^  considered  in  the  Courts  of  Law  as 
absolutely   divesting  him  of  the  office:   and 
therefore,  if  he  survive  the  others,  there  can  be 
no    Administrator  till   he   be   dead,   or  have 
refused  again. 

(970.)  An  Administrator's   office  terminates       (957.) 
with  his  life ;  and  therefore  upon  the  death  of 
a  sole  or  surviving  administrator,  if  any  thing 
remains  to  be  done,  an  Administrator  de  bonis      (967.) 
non,    &c.   must  be  appointed.      The  Letters  CatherwoMi  v. 
granted  to  him  recite  the  Grant  to  the  Original  &c.i5ol^ 
Administrator,  and  are  evidence  of  it 

(071.)  If  an  Infant  be  made  Executor,  an  5Ca.f9.b.; 

3  Bac  Ab  15 

Administrator  is  appointed  during  his  minority, 
but  with  limited  power.  The  Ecclesiastical 
Courts  formerly  granted  Probate  to  an  Executor 
at  the  age  of  1 7 ;  but  this  practice  has  been 
corrected  by  St  38  G.  3,  c.  87,  ss.  6  &  7. 

*  (96S.  n.)  But  if  the  party  make  his  renunciation  in 
person,  an  oath  is  required  from  him  that  he  has  not 
administered ;  which  however,  if  he  appear  by  proxy,  is 
dispensed  with*    Toll.  Ex.  44. 
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isaik.297.  (972O  Neither  an  Executor  nor  Adminis- 

(905.)      trator  can  disclaim  any  part  of  the  pergonal 

property  of  the  deceased  which  rests  in  him  ^ 

by  virtue  of  his   aocfqptance    of  the  o^pke. 

Toll. Ex.38.     (977.)  But  the  Testator  may  appoint  several 

^ecytors  for  diffident  purposes,  and  in  respect 
of  different  parts  of  his  property ;  (978.)  and 

*  (975.)  It  often  happens  that  a  Testator  devises 
Real  Estates  to  his  Executonh  upon  tnist  to  sdl  them  for 
the  payment  of  his  debt%  or  the  like.  Sucb  estates  come 
under  a  very  different  consideration  from  the  personal 
property,  to  which  alone  the  general  rules  concerning 
Executors  are  applicable.  (974.)  It  is  also  not  unusualy 
instead  of  devising  the  land  to  the  Executors^  to  give  them 
a  mere  power  of  selling  it.  Such  a  Power  could  not  for* 
merly  be  exercised  without  the  concunrence  of  all  the 
Executors,  although  some  of  them  had  renoimced  the 
Office.  Co.  Litt.  112.  b.  113.  a.  This  inconvenience  has 
been  redressed  by  St.  21  H.  8,  c  4,  (975.)  which  how- 

(236.)  ever  provides  only  for  the  Case  of  a  Power  of  Sale  given 
by  a  Testator  to  his  own  Executors  i  imd  theiefore  if  the 
Power  be  either  of  a  different  kind,  or  be  vested  in  the 
Executors  by  other  means,  the  old  rule  seems  to  be  still 

(788.)  in  force.  (976.)  By  analogy  to  this  Statute  it  has  been 
decided  that^  where  lands  are  devised  to  several  Executors 
ibr  the  purpose  of  a  sale,  if  one  of  them  refuse,  the  others 
may  convey  the  whole*  Co.  Litt.  113.  a.;  Bonifaut  v. 
Greenfield^  Cro.  £1.  8o»  And  yet  it  has  also  been  deddedi 
that  if  all  renounce  the  office,  they  may  still  convey  the 
land.  G%bon$  v.  Marltkoard,  Mo.  594.  And  so  it  is  in 
the  case  of  a  Fow^. '  Sugd.  Pow.  178  ;  App.  641.  Sea 
fiirther  .as  to  the  distinction  between  an  £s|^  and  a 
Power  given  to  the  Executors,  and  as  to  the  question  by 
whom  the  Power  may  be  exercised,  when  that  is  left  un- 
certain by  the  Will,  Co.  Litt.  iia.  b.  113.  a. ;  and  Hai^* 
n.  ib. ;  Co.  Lilt.  336.  a. ;  Sugd.  Pow.  i6a.  167 ;  Madtm* 
tosh  V.  Barber^  1  Bing.  50. 
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l^ere  may  in  like  maimer  be  an  Admmittratolr  Tou.  Ex.  io6. 
for  a  specific  part  only.  The  last  is  commonly 
the  case,  where  the  Trustee  of  a  Term  of  years 
beiDg  dead)  and  his  executors  or  regular  admi- 
nistrators likewise,  the  person  entitled  in  equity 
to  the  benefit  of  the  trust,  who  has  hitherto 
been  contented  with  his  equitable  tide,  finds 
occasion  to  fortify  himself  with  the  legal  estate ; 
whicK  is  now  vested  in  nobody,  until  he  can 
procure  Letters  of  Administration  to  be  granted 
for  the  purpose. 

(970.)  In  general,  the  right  to  be  Adminis-       (959.) 
trator  belongs  to  the  husband,  or  wife,  or  next  Biackborongh 
of  kin  of  the  deceased ;  but  if  the  office  be  com-  S8. 
mitted  to  an  improper  person,  still  the  act  of 
the  Court  is  valid  until  it  be  repealed,  and  the 
previous  acts  of  the  Administrator  stand  good  ^•*'""*ijj 
after  the  repeal ;  which  is  only  a  correction,  by 
the  same  Court,  of  its  former  sentence.  (980.)  If 
that  sentence   were  reversed,  on  appeal,  by 
a  higher  Court,  the  case  would  be  otherwise. 

(9S1.)  But  if  there  be  an  absolute  want  of 
Jurisdiction  in  the  Court,  all  Probates  and 
Letters  of  Administration  are  void.  This, 
considering  the  great  number,  not  only  of 
Episcopal  Dioceses,  (each-  of  which  has  its 
Consistory  Court  for  this  purpose,)  but  of  exclu- 
sive Peculiar  Jurisdictions  interspersed  among 
them,  is  a  great  inconvenience.  (982.)  Not  only 
are  the  powers  assigned  to  these  districts  con-  Toil.  Ex.  &?• 
'  fined  within  their  respective  limits,  but  where 
the  deceased  has  "  bona  notabiUa^'  (i.  e.  goods 
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to  the  valae  of  5^.)  in  each  of  two  dioceses 
within  the  same  Province,  (unless  in  conse- 
quence of  his  dying  when  upon  a  Journey,) 
the  Jurisdiction  belongs  to  neither  Bishop,  but 
to  the  Archbishop  in  his  Prerogative  Court 
Anon,  t  Ler.    (983O  And  cvcry  •  Peculiar  resembles  in  this 
Strode,  Garth,    respect  a  separate  diocese ;  unless  it  be  within 
^^  the  Diocese  of  the  Archbishop  himself;  for 

then,  being  originally  derived  out  of  his 
Price  9.  Simp,  bishoprick,  it  is  exempted  in  this  respect,  both 
718.  from  his  ordinary  and  extraordinary  jurisdiction ; 

and  therefore  if  there  be  Bona  Natabilia  in  such 
a  Peculiar,  and  also  elsewhere,  there  should 
be  two  separate  grants  of  Probate  or  Adminis- 
tration ;  each  of  which  is  separately  valid  for 
the  goods  in  that  district;  (985.)  and  so,  if 
Burstonv.Kid.  thcrc  bc  Bofia  NatabiUa  in  both  Provinces  of 
2u\^'  ^ ''  England,  or  in  England  and  Ireland.     (986.)  It 

is  to  be  observed  that  where  the  Jurisdiction 
properly  belongs  to   the  Bishop,   or  is  Pe- 
culiar,  that  of  the  Prerogative  Court  of  the 
Priiico'sCate,    Proviucc  is  not  SO  absolutely  excluded,  but 
Loggen,istrt.  that  its  Probatc  or  Grant  of  Administration 
^^*  will  be  valid,   until  repealed;   and  therefore 

(079.)       Prerogative  Administrations  are  in  general  the 
safest  and  most  to  be  relied  on.     (987.)  In  the 

*  (984.)  These  Peculiars  are  to  be  distinguished  from 
the  Archdeaooiiries  into  which  most  Dioceses  are  ditided, 
and  in  each  of  which  the  Bishop  appoints  a  Commissary 
who  has  jurisdiction  in  the  testamentary  affisurs  of  persons 
dying  within  that  district  without  r^ard  to  their  possess- 
ing Bona  NotahUia  in  other  parts  of  the  same  Diocese- 
R.  V.  Y<mg€y  5  M.  &  S.  1 19. 
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application  of  the  rules  jast  mentioned,  the 
locality  of  Chattels  Real*  (at  least  if  they  be  Com. Dig. 
Terms  of  years,  .properly  so  called,)  is  ascer-  Dyer/305.  L 
tained  by  the  situation  of  the  land ;  (988.)  that  ""*' 
of  debts  secured  to  the  deceased  by  Judgment^ 
Statute  or  Recognisance,  or  by  Bond  or  other 
Deed,  is  referred  to  the  place  where  the  public 
Record  is  preserred,  or  the  private  Instrument 
deposited ;  (989.)  but  debts  by  simple  contract 
(among  which  are  included  Bills  of  Exchange,  if*if*i1S'. 
Promissory  Notes,  and  other  securities  not  of  <  saik.  164! 
Record,  nor  under  seal)  follow  the  person  of 
the. debtor.     (990.)  The  consequence  of  this 
last  rule  seems  to  be,  that  if  the  law  on  the  sub* 
ject  could  be  strictly  enforced,  very  few  cases 
would  be  found,  at  least  where  the  property 
was  considerable,  in  which  any  other  than  a 
Prerogative  Administration  could  have  any  va* 
lidity.     But  the  defects  of  the  Law  are  cured 
by  a  necessary  ignorance  of  circumstances ;  in 
aid  of  which  it  is  established,  that  the  existence 
of  Bona  Notabilia  within  two  Jurisdictions  is 
sever  to  be  presumed,  nor  can  evidence  be  ad-  stokes «.  Bioe, 

5B  &C.491 

mitted  of  the  fact  when  it  has  not  been  specially 
alleged  in  the  Pleadings, 

(991.)  In  the  third  part  of  the  Schedule  to 

•  (987.  n.)  A  Term  of  years  held  merely  upon  trust, 
thougli  certainly  of  no  value  to  the  Trustee,  fdll  yet  be 
considered  as  Bona  NotaUUa  by  the  Ecclesiastical  Courts* 
For  those  Courts  having  no  jurisdiction  over  Trusts,  {Ex 
parte  Jenims,  1  B.  and  C.  655,)  cannot  be  expected  to 
take  notice  of  their  existence. 
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^  5i$  Gr.  3,  c.  1 84,  are  contained  two  Ibn^lista 
of  Stemp  Duties  on  Probates  aiid  Letters  of 
Administratioii ;  tke  latter,  when  there  is  no 
Will  annexed,  generally  incurring  a  duty  of 
about  two  and  a  quarter  per  cent,  the  former  of 
about  one  and  a  half,  on  the  whole  value  of  the 
personal  estate  of  the  deceased.    (992.)  This 
Talue  is  ascertained  by  the  oath  of  the  person 
applying  for  Probate  or  Administration.    In  the 
valuation,  by  s.  3S  of  that  Statute,  property 
held  merely  in  trust  is  not  to  be  included ;  but 
no  allowance  is  to  be  made  in  the  first  instance 
for  the  debts  of  the  decet^ed,  though  by  s.  51, 
after  payment  of  them  a  corresponding  part  of 
tiie  duty  may,  on  application  to  the  Commis- 
sioners of  Stamps  within  three  years,  be  re- 
funded.   (993.)  On  the  other  hand  all  debts 
due  to  the  deceased  are  to  be  included;  nor 
can  had  debts  be  estimated  at  any  other  than 
sTaa.  116.      their  nominal  value*.   (994.)  Leasehold  estates 

for  years,  whether  absolute  or  determinable  on 
lives,  must  also  be  included.  (995.)  By  s.  41, 
if  the  duty  originally  paid  was  insufficient,  the 
Instrument  may  yet  be  re-stamped  on  payment 
of  the  whole  duty  without  regard  to  the  sum 
already  paid,  together  with  the  same  penalty  as 
(451.)      in  the  case  of  a  Deed ;  or  upon  payment  of  the 


*  (99S.  n.)  Yet  it  has  been  held  that,  in  an  actiim 
against  an  Executor,  the  Probate  Stamp  is  primifack 
evidence  of  Assets  in  his  hands.  Foster  v.  Blakdockj  5  B. 
&  C.  338. 
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diffefence  onlyi  if  the  Commissiooers  be  wtiBi- 

fied  that  there  was  a  imstake,  and  the  appUca^ 

tion  be  made  within  six  calendar  months  after  it 

was  discovered :  and  in  eithet  case  the  Instru-  RogenvJimiei, 

ment,  is  then  to  be  considered  as  originally 

yaiid. 

(996.)  The  above  duties  a0ect .  all  parts  of 
the  personal  estate  of  the  deceased^  (if  it  eiceed 
ao  /.)  in  an  eqnal  degree ;  and  it  is  probable 
that  in  many  instances  even  that  part  to  which  (999.) 
his  Creditors  are  entitled  does  not  escape.  After 
payment  of.  debts^  theria  is  still  an  additional 
duty  on  all  the  resi<^e,  except  what  is  given 
or  devolves  to  a  husbwd  or  wife  of  the  deceased, 
or  to  any  of  the  Royal  Family,  or  consists  of 
books  or  other  specific  articles  given  to  be  pre* 
served  by  some  Corporation,  Society  of  an 
Inn  of  Court  or  Chancery,  or  Endowed  School, 
or  constitutes  a  legacy  or  share  not  amounting 
to  20/.  (997O  This  duly,  where  the  Testator 
or  Intestate  died  after  the  5th  April  1805, 
amounts  to  one  per  cent  on  the  amount  or 
value  (not  being  less  than  20L)  of  whatever 
becomes  the  porticm  of  a  lineal  Relation ;  to  . 
three  per  cent  on  that  of  a  Brother  or  Sister,  or 
any  descendant  of  either ;  to  five  per  cent  on 
that  of  an  Uncle  or  Aunt^  or  th^r  descendants ; 
to  six  per  cent  on  that  of  a  Great  Uncle  or 
Great  Aunt,  or  their  descendants ;  and  to  ten 
per  cent  on  that  of  every  other  person.  The 
valuation  made  by  the  Executor  or  Adminis- 
trator may  here  be  corrected  by  an  Appraiser 
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appdnted  bj  the  Commifisioners,  (St  55  G.  3, 
c.  1 84,  8.  8,  and  St  36  G.  3,  c.  52,  s.  22.) 
(998.)  The  duty  is  in  g^ieral  to  be  paid  by  the 
Executor  or  Administrator,  and  the  Stanqi 
which  denotes  its  payment  is  to  be  affixed  to  a 
Receipt  given  to  him  by  the  person  interested 
(ib.  s.  5,  6.  27,  and  28,  &c.)  (999.)  Where 
there  is  a  bequest  of  the  same  property  to  two 
persons  in  saccession^  if  they  are  both  charge* 
able  with  the  same  du^  in  respect  of  their 
relation  to  the  Testator,  die  duty  is  to  be  taken 
once  for  all  out  of  the  property,  (ib.  s.  1 2,  13,) 
but  ihere  is  a  special  piovisicm  for  the  case  of 
persons  differently  chargeable,  (ib.  s.  1 2«  8.  g.) 


CHAP.  VI. 

OF   INCORPOREAL   TENEMENTS^ 

Sect.  ^. --Of  Seignories  and  Manorial  Rights. 

Co.  Liu.  65.  a.   (looo.)  BY  the  English  Law,  no  subject  can 

have  land  in  direct  or  allodial  dominion.  The 
legal  denomination  for  the  highest  degree  of 

(14. 122.)  ownership,  as  we  have  seen,  is  "  Fee,''  (or 
"  Feodum^''")  which  implies  some  kind  of  duty 

(SO.  214.)  arising  out  of  the  old  Feudal  System.  To  this 
duty  the  King  is  always  ultimately  entitled ;  but 
it  may  be  owed  immediately  to  some  inferior 
personage;  and  there  may  even  be  a  long  train 
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of  subordinated  Lords  between  the  King  and 
the  actual  Tenant  of  the  Land.    This  doty  con* 
stitutes  the  Tenure  of  the  Land,  and  the  corre- 
sponding right  is  the  Seigwry.    (1001.)  But 
Tenures  are  either  perfect  or  imperfect.     Wher-  Co.  Cop.  s.  su 
ever  there  is  a  Particular  Estate  and  a  Reversion, 
the  former  is  held  of  the  Reversioner  by  an 
imperfect  tenure :  wherever  there  is  no  Rever- 
sion,  the  Land  is  held  of  the  Lord  by  a  perfect 
tenure.    (1002.)  When,  upon  the  creation  of 
an  Estate  for  Life  or  Years,  no  rent  or  other  co.  utt  ts.  •. 
service  is  expressly  reserved,  the  tenure  is  by  ^^'  ^ 
Fealty  only;   in  consequence   of  which  the 
Tenant  may  be  obliged  to  take  an  oath  to  per-  litt  iso. 
form  his  services,  ihough  he  has  none  to  per- 
form.   (1003.)  But  it  is  otherwise  in  the  crea- 
tion of  an  Estate  tail ;  for  there  in  general  the 
donee  holds  of  his  donor  by  the  same  services 
as  the  latter  holds  of  his  Lord.    (1004.)  The 
right  however  which  answers  to  any  of  these 
imperfect  Tenures,  considered  apart  from  any 
valuable   services   which   attend  and  may  be 
separated  from  it,  is  a  mere  incident  to  the  Co.Litti5i.b. 
Reversion ;  while  the  right  which  is  correlative 
to  a  perfect  Tenure  constitutes  a  substantive 
independent  Seignory. 

(1005.)  No  such  Seignory  can  be  created  at 
this  day  unless  by  the  King.  For  by  St.  1 8 
Edw.  1.  (called  Westminster  3,  and  from  its 
initial  words  Qtiia  EmptoreSy)  all  Feoffments  of 
Land  in  fee  simple  must  be  so  made  that  the 
Feoffee  shall  hold  of  the  Chief  Lord,  {Capitalis  s  intt.  501. 
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Damimu^  whidi  meaiu  the  hmne£ate  Lord,  to 
whom  the  obligatian  of  the   Tenant  is  most 

LitL  479. 538.   direct  and  personal,)  Iqr  soch  services  as  the 

Feoffor  held  before.    (ioo&)  But  the  Lord 
may  at  any  time  rdease  to  die  Tenant  aH  or 

litt  ne.        ukj  part  of  the  services :  and  he  may  also  grant 

them  to  a  stranger. 

(1007.)  By  St  12  Car.  2,  c  34,  the  old  Mi- 
litary Tenures,  which  had  many  oppressive 
inddents,  were  abolished,  and  oofe  Tenure  only 
established  for  aU  the  Freehold  Latids  *  of  the 
Laity,  which  is  called  Free  and  Common  Socage. 
(ioo9«)  This  Tenure  is  of  greait  antiquity,  being 
commonly  referred  to  the  Saxon  period;  and 
iti  ei^sential  privilege  consists  in  being  at- 
tended iMth  none  butf  certain  and  detarmi- 

Litt.ii7,&c    nate  as  well  as  liberal  or  reputable  services. 

(1010.)  In  most  instances  the  service,  (if  any,) 

( 1 002.)      besides  Fealty,  consists  of  a  trifling  annual  rent, 

which,  wh^i  i&xe  Land  descends  to  an  heir,  is 

Co.  Cop.  a.  ts;   to  be  doubled  for  the  first  year ;  the  Lord  being 

Tr!  ts!       '    then  entitled  to  the  casual  profit  (not  properly 


*  (1008.)  There  is  also  a  Tenure  peculiar  tx)  Churcfa 
lAnds,  called  Frankalmoign,  which  has  still  greater  immu- 
nities than  Socage.  Litt.  s.  )33»  &c.  This  is  not  affected 
by  the  Statute. 

f  (1009.  n.)  The  honorary  services  of  Grand  Serjeanty, 
which  are  to  be  performed  to  Royalty  on  accidental  oc- 
casionS)  are  now  annexed  by  the  Statute  to  the  Socage 
Tenures  into  which  the  old  military  Tenures  of  Grand 
Serjeanty  have  been  converted;  but  for  this  purpose  a 
q>eoial  Proviso  seems  to  have  been  necessary ;  (s.  7.) 
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a  Servke)  called  n  Reliefs  which  ia  equd  to  one 
year's  rent. 

(loii,)  The  right  of  Wardship,  (or  Guar*  littios^&c 
dianship,)  of  an  infant  heir  to  Lands  held  by 
military  tenurei  was  one  of  the  incidents  of  the 
Seignory  while  that  Tenure  subsisted.  This 
Wardship  (which  was  more  beneficial  to  the 
Lord  than  to  the  heir)  continued^  in  the  case 
of  a  male  heir,  to  the  age  of  twenty-one. 
(ioia«)  On  the  other  handi  the  right  of  Guar-  Litt.if3,&c. 
dianship  of  an  heir  .to  Lands  held  in  Socage 
(a  right  which  devolved  to  a  person  who  was 
Uext  of  kin  to  the  heir,  but  in  tha.t  line,  whether 
paternal  or  maternal,  in  which,  the  lands  had  (sss.) 
not  descended  to  him,  and  consequently  could 
not  afterwards  descend  from  him,  and  was  ezy 
erciseable  for  the  sole  b^aefit  of  the  heir),  con^ 
tinned  otily  to  the  age  of  fourteen ;  when  the 
heir  might  choose  whom  he  would  for  hid 
Gnaordiaa  during  the  rest  of  his  minority. 
(1013.)  The  Statute  (s.  8,  9,)  has  provided  that 
eveiy  Father  by  Deed  or  Will,  executed  in  the 
presence  of  two  witnesses,  may  appoint  any 
person  or  persons  to  have  the  custody  and 
mani^ement  of  any  of  his  children  who  shall 
be  under  age  and  unmarried  at  his  death,  and 
of  their  real  and  personal  estatesi  till  their  full 
age,  or  for  any  less  time ;  and  the  persons  so 
appointed  may  enforce  their  rights  of  custody 
of  the  children  and  possession  of  their  property 
by  the  Actions  there  specified. 

(1014.)  The  Lord's  remedy,  when  the  ser**  Litt.  102.  tis. 

314. 
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vices  are  not  performed,  is  bj  Distrtss ;  i.  e^ 
by  taking  any  goods  (with  some  exceptions) 
which  may  be  found  on  the  Land,  and  detain- 
ing them  as  a  pledge  or  security. 
JBii^k-CoBin.  (1015.)  The  Tenant,  if  he  think  himself  in- 
jured by  thiMfv^eeding,  may  cdki^lain  to  the 
Sheriff,  who  wi|I  cause  the  goodt  to  be  re- 
stored to  him,  uw^eran  engageitient  to  prose- 
cute an  Action  of  Replevin  i^ainst  the  Lord  or 
his  Agent,  by  which  <^e^  right  of  distraining 
msgr  be  tried.  The  Jttftfificalion  pleaded  by 
the^  Defendimt  in  this  Action  of  Replevin  is 
cattsdthis  Avowry,  or,  if  he  be  a  mere  Bailiff 
(376.)  or  Agent,  his  Cognizance.  (1016.)  And  by 
St.  32  H.  8,  c.  2,  s.  4,  no  person  shall  '^  mske 
^^  any  Avowry  or  Cognizance  for  any  Rent, 
**  Suit  or  Service,  and  allege  any  Seisin  of 
'^  any  I^ent,  Suit  or  Service,  in  the  same 
^'  Avowry  or  Cognizance,  in  the  possession  of 
'^  his  or  their  Ancestors,  or  Predecessor  or  Pre- 
<<  decessOTS,  or  in  his  own  possession,  or  in 
<<  the  possession  of  any  other  whose  estate  he 
^^  shall  pretend  or  claim  to  have,  above  6fty 
^^  years  next  before  the  making  of  the  said 
Bera'sCue,  ^*  Avowry  or  Coguizauce."  (1017.)  In  expla- 
^  (1002.)      nation  of  which  it  may  be  observed,  that  by 

receiving  the  oath  of  Fealty  from  the  Tenant, 
the  Lord  obtains  Seisin  of  all  his  Services ; 
that  by  receiving  any  one  annual  Service,  he 
obtains  Seisin  of  all  Casual,  but  not  of  other 
Annual  Services ;  and  that  the  Statute  does  not 
extend  to  such  Casual  Services  as  are  likely  not 
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to.  bec<»ne  due  within  the  period  of  limitation* 
(lOiS.)  Services  due  to  the  Crown  in  respect 
of  tenure  seem  also  to  be  exempt  from  all  pro- 
visions of  this  kind ;  for  they  are  virtually  ex-       (387.) 
cepted  in  St  9  G.  3,  c.  1 6,  s.  5. 

(1019.)  If  the  services  be  nof  j|vformed  for  Ca  Tr.  s%.  46  j 
two  years,  ^d  there  be  no»  fi^^ds  on  the  land  utfiu^*  «f "* 
sufficient  for  the  purpose  of ,  JKstress,  the  land 
itself  becomes  forfeited ; .  and  the  Lord  may 
^  prosecute  his   right  . W  Writ  of  Cessavit,  an 
'  Action,  which  ifr^sai^'not  to  ^  be  tQthin  tlie  4Co.  n.a. 
Statutes  of  Limitation.  (1 020.)  Another  giiQund 
of  Forfeiture  to  the  Lord,  an  unlicensed  qjlvaa-       (214*.) 
tion  in  Mortmain,  has  already  been  mentiQMd* 
This  can  only  be  enforced  by  flntry. 

(1021.)  A  no  less  important,  but  almost 
equally  rare,  fruit  of  Seignory,  is  Escheat. 
This  happens  when  the  Tenant  in  fee  simple 
dies  without  leaving  any  heir  to  the  land,  and 
without  having  incurred  a  Forfeiture  (as  for  (I89.) 
treason)  to  the  Crown ;  which,  as  we  have  seen,  (328, 329,) 
is  possible  in  various  ways*'.     In  such  case  the 


^  (1019.  n.)  These  cases,  however,  seem  to  be  within 
the  general  intention  of  the  Statute.  For  it  could  scarcely 
hare  been  contemplated,  that  a  right  to  the  Services 
mi^t  be  lost  by  neglect,  and  that  yet  a  aght  to  the  land 
as  a  substitute  for  those  services  should  last  for  ever  unas- 
serted. (1021.  n.)  If,  after  the  right  of  Escheat  has  ac- 
cnied,  the  Lord  accept  any  such  services  from  a  person 
in  possession,  as  imply  somethhig  more  than  a  tenancy  al 
will,  this  seems  to  be  a  waiver  of  the  right.    F.  N.  B. 

y 
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Lord  may  enter,    or  at  any  distance  of  time, 
(as  it  is  said,)   recover  by  Writ  of  Escheat* 

Harg.  Co.  Litf.  (i022.)  The  acquisition  of  Land  by  Escheat  is 
(326.)  not  properly  a  Purchase ;  for  the  Land  thus 
acquired  will  descend  as  the  Seignory  would 
have  descended,  into  the  place  of  which  it  comes. 
This  seems  to  show  that  there  .vas  originally 
little  difference  between  a  Seignory  and  a  Re« 
version. 

Co.  Cop.  8. 31.  (1023.)  Lands  and  Seignories,  anciently 
(^0  united,  constitute  a  ManoK  The  Lands  are  called 
the  Demesnes  of  the  Manor ;  and  of  these  any 
part  may  be  severed  from  the  rest  by  alienation, 
without  destroying  the  essential  integrity  of  the 
remaining  aggregate.  (1024.)  .  So  also  any 
(1000.)  of  the  Seignories  may  be  released  or  granted 
away,  provided  that  there  still  remain  two 
Tenants  in  fee  simple  holding  of  the  Lord ;  but 
this  number  of  Tenants  is  absolutely  necessary 
to  constitute  the  Court  Baron,  without  which 
the  Manor  would  cease  to  exist.  (1025.)  The 
antiquity  of  union  is  also  so  essential  that  the 
King  himself,  it  is  said,  cannot  create  a  perfect 
Manor  at  this  day.  But  two  or  more  Manors 
may  perhaps  arise  out  of  one  by  Partition 
(318.)  between  Coparceners.  (1026.)  A  temporary 
separation  <ff  all  the  Demesnes  from  tlie 
Seignories,  as  by  a  Lease  for  years  of  the  former^ 
causes  a  suspension  of  the  Manor ;  a  permanent 
separation  causes  its  extinction. 

Co.utt58.a.;      (1027.)  In  the  Court  Baron,  the  Tenants  in 

117  b.  •  F  N 

B.  1.   '   '   '  fee  simple,  (who  are  called  Suitors  to  the  Courts 
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because  the  doing  suit  to  or  attending  it  is  a  part 
of  the  Services  to  which  they  are  obliged,)  are 
Judges  both  of  law  and  fact;  the  Lord's  Stew- 
ard presiding  only  as  Register.     (1028.)  This 
Court  may  be  held  every  *  three  weeks ;  and  has 
jarisdictiom  in  personal  actions  where  the  debt 
or  damages  i)to  not  amount  to  forty  shfllings,  and 
where  no  fine  is  to  be  imposed  upon  the  de- 
fendant ;  tod  also  in  Real  Actions,  by  Writ  of 
Right,  for  lands  held  of  the  Manor.  (1029.)  '^^      (^^^0 
Court  cannot  be  held  out  of  the  Manor,  unless 
wherci  it  has  been  usual,  time  out  of  mind,  to 
hold  one  Court  for  several  Manors  in  one  of 
them  only.  (1030.)  The  Rolls  of  a  Court  Baron, 
(though  not  properly  a  Court  of  Record^)  or  Buii.N.p.wri 
examined  Copies  of  them,  are  allowed  as  evi-  ButteeiTafd. 
dence  m  fhe  King's  Courts;    and  this  even  "^' 
-inhere  other  rights  than  those  to  which  they 
immediately  relate  are  concerned. 

(1031.)  In  Manors  which  are  Ancietit  De-       (78.) 
tnesne^  whether  they  belong  at  this  day  to  the  *»" '*'??^« 
King  or  to  a  Subject,  the  Court  Baron  has  the  &c. 
Only  and  exclusive  original  jurisdiction,  (subject 
to  an  appeal  to  the  Court  of  Common  Pleas  by 
Writ  of  False  Judgment,)  in  all  Actions  relating 
to  lands  held  of  the  Manor  by  an  ancient  tenure      (ioo9.) 
in  Socage.     (1032.)  But  if  a  Fiiife  be  levied  or 
Common    Recovery  suffered  in  the  Court  of 
Common  Pleas  of  any  such  land,  it  becomes 


♦  (1028.  n.)  And  therefore  Suit  of  Court  is  a  regular       (1017<) 
annual  Service.    4  €0.  9.  a. 

Y  2 
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thenceforward  exempt  from  the  peculiar  Manor  ila 
jurisdiction,  until  the  Fine  or  Recovery  be  re- 
versed by  means  of  a  Writ  of  Disceit  brought  by 
the  Lord  for  that  purpose.  (1033.)  It  is  said  that 
this  reversal  not  only  reinstates  the  Lord  in  his 
jurisdiction,  but  utterly  avoids  the  Assurance, 
and  restores  the  original  Tenant  to  his  estate. 
If  sO|  it  may  become  an  important  question 
whether  this  Writ  of  Disceit  is  within  the  pur* 
(502.)  view  of  St  1  o  and  1 1  W.  3,  c.  14,  for  limita*- 
tion  of  time  as  to  Writs  of  Error. 

(1034.)  Besides  this  exclusive  cognizance  of 
Pleas  of  Land,  which  is  thus  peculiarly  incident 
to  Manors  in  Ancient  Demesne,  there  are  many 
other  Franchises  J  or  privileges  derived  from  the 
Royal  Prerogative,  which  are  often  found  an« 
nexed  to  ordinary  Manors ;  but  most  of  which 
are  of  little  real  importance  or  value.  (1035.) 
Co.  Litt  114.    Some  of  these*,  as  the  right  to  Deodands,  or  to 

the  goods  of  suicides  or  other  felons,  or  outlaws, 
or  fugitives  from  Justice,  cannot  be  claimed 
without  an  actual  f  Grant  from  the  Crown : 
(1037.)  but  others,  as  the  right  to  the  unclaimed 
goods  called  Treasure  Trove,  Waifs,  Strays,  and 
Wreck ;  to  hold  a  Court  Leet  or  View  of  Frank 
Pledge,  (which  is  a  sort  of  criminal  Jurisdic- 
■-   ■  I'  ■        .I.I.I.      I.  ■  ■■ 

*  (1035.  n.)  For  a  particular  description  of  these  ri^ts, 
see  1  Black,  Coinm,  290;  3  BL  Comm.  38;  4  Bl.  Comm. 

273- 
(387.  1018.)    -f  (1036.)  Franchises  are  expressly  excepted  in  the  Act 

of  9  G.  3,  c.  16,  for  limiting  the  claims  of  the  Crown  to 

60  years. 
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lion;)  to  have  a  Park,  a  Free  Warren,  a  Fishery ; 
to  take  Royal  Fishes ;  to  keep  a  Fair  or  Mar- 
ket, and  to  take  Tolls,  (which  last  privileges  are 
sometimes  highly  profitable,)  may  be  established 
in  the  hands  of  a  Subject  by  mere  Prescription. 
(1038.)  This   is  a  kind  of  Title  which,    like         (8.) 
Custom,  is  founded  on  long  usage  ;  but  it  dif- 
fers from  Custom,  (on  which  similar  rights  im- 
posing a  kind  of  Tax  often  depend,)  as  consti- 
tuting not  the  law  of  a  district,  but  the  right  of 
an   individual.      (1039.)  The  usage,   in  both 
cases,  ought  to  mount  up  as  high  as  the  1st  year 
of  Richard  I. ;  i.  e.  there  should  not  be  clear  Addiagton  v. 
evidence  of  its  commenceinent  since  that  time,  Rep.^989. 
or  of  any  other  than  a  temporary  interruption  : 
but  it  seems  that  usao^e  for  the  last  20  years  R. ».  JoHffe, 
may  be  regarded  as  amounting  to  primd  facie      '      *    * 
evidence ;  and  it  must  sometimes  happen  that 
no  evidence  beyond  living  memory  can  be  ob-  3  stark.  Ev. 
tained.     (1040.)  Ancient  Instruments  in  which 
the  right  is  mentioned  are  admissible  in  confir- 
mation of  the  proof  arising  from  present  usage ; 
but  whether  mere  hearsay  or  reputation  can  be  Morewood  «. 
admitted  to  support  a  private  right  of  this  kind,  3«7?  ' 
is  very  doubtful.      (1041O   No  right  can  be 
claimed  by  Custom  or  Prescription,  which  in 
its  origin,  however  ancient,  was  evidently  un- 
lawful or  unreaiSonable ;   but  it  is  not  necessary  Rickards  v. 
that  the  right  should  be  supported  by  any  ade-  crMs"' Prince 
quate  consideration  of  reciprocal  duty  now  sub-  J;  c!s63f  ^* 
fiisting ;  though,  if  there  be  such  duty,  it  must  f  "{g'^Kr^,^ 
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/5B.&a703;  Still  be  perfonned  before  the  right  can  been-^ 

Mosley  ©.  Wal-  -  . 

ker,  7  B.  &  C.  lOrCed. 


40. 


(1042.)  Prescriptive  or  Customary  Rights, 
Und,  16  Eatt,  though  for  the  most  part  they  cannot  oudast  the 
^r.9^  ^^    subject  to  which  they  are  inherent,  yet,  when 

annexed  to  a  Manor,  are  not  in  general  lost  by 
(1024.)      the  failure  of    Suitors  to  the  (Jourt  Baron. 
(1043.)  Indeed,  for  many  purposes,  a  Manor 
by  reputation  is  regarded  in  the  same  light  as  an 
Biautv.6rtiDea*  actual  Mauor.   In  particular  the  statutory  power 
'     of  appointing  a  Gramekeeper  seems  not  to  de- 
pend upon  the  legal  perfection  of  the  Manorial 
dominion. 

(1044.)  The  uninclosed  or  waste  land  within 

the  compass  of  a  Manor  belongs  in  general  to 

the  Lord  ;  and  as  the  Tenants  have  a  right  of 

MichoUs  V.  Par-  Common  upon  this  Waste,  any  questions  re- 

ker,  14£ast«  ,         •.     i-      -x     •     •  j  /•  1  i- 

3S1.  spectmg  its  hmits  is  m  some  degree  of  a  public 

nature;  for  which  reason  traditionary  reputa- 

(1040.434.)  tion  is  clearly  admis^ble  as  evidence,  of  the* 
boundary  between  two  Manors.    (10451.)  A  right 

Tjrrwhitt  •.      to  any  part  of  the  Waste  may  however  be  esta- 

^  A.  554.        blished,  against  the  Lord,  by  repeated  acts  of 

ownership ;  such  as  cutting  trees,  digging  turf, 
and  the  like.    (1046.)  And  it  is  to  be  observed 


*  (1044.  «i.)  ^  It  veiy  seldom  happens  that  a  Msner  ex- 
**  tends  itself  over  more  parishes  than  one^  thonn^  thers 
**  are  often  many  Manors  in  one  Parish/'  1  M.  Comm.  1 1 3« 
Ace.  Lester  y.  Kemp^  2  Bing.  30.  But  see  also  Howman, 
D.  Orchard,  T.  Barney,  ¥•  8,  Tau.  683,  and  Com.  Dig. 
AdvowBos,  A. 
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that  the  soil  of  public  Roads,  running  between  Grose  v.  Wett, 
enclosed  lands,  is  always,  priW^bcie,  to  be  con-  2  scarit.Ei. 
sidered  as  the  property  of  the  owners  of  those  ooodtiuS  T 
lands,  the  middle  of  the  Road  being  the  boun-  ^jker,  1  Burr. 
dary  between  ttie  parts  assignable  to  opposite 
proprietors  :  but  if  it  can  be  rendered  probable 
that  the  lands  were  inclosed  from  the  Waste 
subsequently  to  the  formation  of  the  Road,  it 
must  follow  that  the  Lord  of  the  Manor  has  a 
preferable  claim  to  that  'which   lies  between 
them.     (1 047.)  And  in  general  the  question  of 
property  in  uninclosed  land  must  depend  greatly 
on  the  acts  of  ownership  exercised  by  the  seve- 
ral claimants ;  viz.  on  the  priority  and  compa- 
rative frequency  and  importance  of  these  acts,  Barnes  v.  m«w- 
and  on  the  extent  of  ground  to  which  they  can  77°^  Hoiiisr/ 
be  referred ;  for  what  is  done  in  one  part  of  an  ^^*S^*V  ^  ^" 
open  tract  can  be  no  evidence  of  title  to  another  Jjchards  v. 

^  Feakoy  X  B.  & 

part,  unless  it  be  previously  made  probable  that  c.  918. 
both  parts   originally  belonged  to  the  same 
person. 

(1048.)  The   Seashore,   between  high   and  Biundeii ».  Cat^ 
low  water-marks,  is  primd  facie  the  property  of  a.  268. 
the  Crown,  but  may  be  vested,  by  Grant  or 
Prescription,  in  a  Subject,  as  it  not  unfrequently 
is  in  the  Lord  of  a  Manor ;  who  may  conse- 
quently prevent  strangers  from  fishing,  bathing, 
or  otherwise  trespassing  on  it.     (1049.)  ^^^y  Scrattonv. 
the  gradual  changes  of  nature  the  Shore  has  clttS';  R. ». 
shifted  its  place,  the  property  is  still  defined  by  ^^^"^5^ 
the  present  natural  boundaries  of  the  sea;  and  ^*^^* 

Y4 
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therefore  aoy  land  which  the  waves  have  slowly 
relinquished  becomes  an  accession  to  the  adjoin* 

ing  tenement  on  firm  ground. 

■ 

Sect.  2. — 0/ Rents. 

(1050.)  A  Rent,  such  as  a  Subject  may  have 
according  to  the  Common  Law,  consists  in  a 
right  to  •  the  periodical  receipt  of  money  or 

eBM^Ab*!***  money's  worth,  in  respect  of  lands  which  are 

8, 9, 10.  held  in  possession,  reversion,  or  remainder,  by 

him  from  whom  the  payment  is  due.  (1051.) 
But  to  the  King  by  virtue  of  his  Prerogative, 
and  in  some  cases  to  a  Subject  by  Statute,  a 
Rent  may  be  due  in  respect  of  an  incorporeal 
Tenement     ( 1 05  2.)  All  other  rights  to  periodi- 

Co.  latt «.  a.     cal  payments  are  mere/Annuities ;  and  though 

they  may  be  made  descendible  to  the  heirs  of 
(5-  SO      the  Grantee,  and  then  are  rightly  stiled  here- 
ditaments, yet  they  are  not   TenementSy   and 

(641,  642.)   therefore  not  included  in  the  Statute  de  Donis ; 

4  b!  &  A?5^'   and  they  may  be  disposed  of  by  Will  as  Personal 

(935, 956.)   Estate. 

(1^53-)  ^  ^emt  then,  in  general,  is  to  be 
considered  as  a  fixed  tribute  which  issues  out  of 

uk!^  ^* ""    Land,  as  a  part  of  its  actual  or  possible  profits  *. 

« 
*  (1053.  n.)  It  seems  that  in  the  case  of  Mine^  it  may 

even  consist  of  a  portion  of  the  Ore,  which  is  the  sub- 

stance  of  the  Land  itself.     Campbell  v.  Leachy  Amb.  740 ; 

BucJdey  v.  Kenyoriy  10  East,  139 ;  R,  v.  E.  Pomfretf  5  M. 

&  S.  139.    But  see  also  R,  v.  Ink.  St.  AusUUy  5  B.  & 

A.  693. 
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(1054.)  Wherever  this  tribute  is  coimected  with 
a  Tenure,  whether  perfect  or  imperfect,  as  (looi.) 
where  it  is  due  to  the  Lord  af  the  Manor,  or 
other  Chief  Lord  of  the  Fee,  or  to  the  *  Rever*  iitt.ti.%&c. 
sioner,  it  is  called  Rent  Service^  and  by  the 
Conunon  Law  is  accompanied  with  the  right 
of  Distress  for  nonpayment  (i  056.)  Rents  not 
connected  w^th  Tenure  were  divided  by  the 
Common  Law  into  Rents  Charge,  and  Rents 
Seek ;  the  former  being,  from  the  terms  of  the 
Grant  or  nature  of  the  Agreement  by  which 
they  were  created,  recoverable  by  Distress  ; 
while  the  latter  were  either  destitute  of  that 
remedy  in  their  creation,  or,  having  been  ori- 
ginally Rents  Service,  were  deprived  of  their 


*  (1055.)  The  Lessor  of  a  Tenant  at  Will  cannot,  to  all 
pmposes,  be  considered  as  a  Revernoner ;  and  if  Rent 
be  reserved  upon  an  Agreement  constituting  strictly  a 
Tenancy  at  Will,  this  is  not  Rent  Service^  because  that       (1002.) 
would  imply  Fealty,  which  is  not  incident  to  such  a  tenure ; 
but  with  respect  to  the  remedy  by  distress,  this  Rent  has       (1014.) 
by  the  Common  Law  all  the  incidents  of  a  Rent  Service. 
Co.  litt.  57*  b.  143.  a.  b.     At  this  day,  however,  a 
.  Tenancy  at  Will,  with  a  Rent  reserved,  is  hardly  to  be  met 
with.    For  though  a  person  who  takes  possession  of  land 
in  consequence  of  a  mere  Treaty  or  Agreement  for  a  Lease    (838.  845.) 
is  Tenant  at  Will  untO  ^e  Lease  be  made ;  yet,  whatever 
stipulation  there  may  be  in  the  Agreement,  as  to  the  Rent 
to  be  paid  under  the  future  Lease,  it  cannot  be  so  con- 
nected with  this  Tenancy  at  Will  as  to  enable  the  Landlord 
to  distrain ;  though  if  Rent  be  actually  paid,  a  Tenancy 
from  year  to  year  under  that  Rent,  instead  of  the  Tenancy        (864.) 
at  Will  without  any  certain  duty,  will  thenceforth  be  in- 
ferred.    3  B.  &  C.  483 ;  Knight  v,  Benetif  3  Bing.  361. 
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privilege  by  sepaimtioii  from  the  Seignory  or 
(IOO40  Reversion.  (1057.)  But  now  by  St  4  G.  2, 
c*  28,  s.  5,  this  distinction  in  respect  of  remedy 
is  abolished,  as  to  «11  Rents  of  later  creation, 
and  also  «s  to  such  as,  existing  before  that  time, 
had  been  duly  paid  for  the  space  of  diree  oift 
of  the  Itusft  20  yeans;  and  the  extent  of  the 
remedy,  vvitli  the  mode  of  enforcing  it,  under 
tiie  laws  then  existing,  is  made  aniform  for  all 
anch  Rents  Seek  and  for  Rents  Service ;  though 
Rents  Change  are  ^1  left,  as  is  reasonable,  to 
the  discretion  of  the  parties  to  their  creation. 


c«.ijtt.4r.k       (W58.)  The  right  of  Distress,  as  it  concent 

Rents  Service  and  Rents  Seek,  is  exerciseable 
on  the  day  immediately  following    that    on 
which  the  Rent  becomes  due,  or  at  any  subse- 
(1016.)      quent  time  within  the  limitation  of  fifty  years ; 
provided;  in  the  case  of  Rent  Service,  that  the 
Tenure  itill  continues,  and  that  the  party  dis- 
training is  entitled  to  the  Reversion  or  Seignory 
as  well  as  to  the  Rent.    (1059.)  -^^^  ^^  some 
cases  these  last  requisites  are  now  partly  dia- 
peraed  with.     For,  by   St.  32  H.  8,  c  37, 
(which  seems  properly  applicable  only  where 
Co.  Lilt  162 ;    the  Rent  is  due  from  a  Tenant  having  an  estate 
b!&b.  t7'9;    of  inheritance  or  freehold,  though  in  modem 
s  BiDg.  193.     practice  it  has  often  been  extended  to  Tenants 
for  years,)  persons  entitled  to  arrears  of  rent  in 
tight  of  their  deceased  wives,   or  as  having 
themselves  been  Tenants  for  the  lives  of  others 
whom  they  have  survived ;  and  also  the  execu- 
tors and  administrators  of  deceased  persons  who 
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were  so  entitled,  or  were  entitled  in  their  own 
rights  to  Rents  in  £ee<*simple«  in  tail,  or  for  their 
own  lives,  are  enabled  to  distrain  for  the  ar^- 
rears,  so  long  as  the  lands  shall  remain  in  the 
possession  of  the  Tenant  who  ought  immedi-* 
atdy  to  have  paid  the  Rent,  or  of  any  person 
claiming  under  him,  (i  060.)  And  by  St.  8  Ann. 
c.  14,  s.  6  and  7,  Rent  resenred  on  leases  for  Se«Natuii«. 
life,  for  years,  or  at  will,  may  be  distrained  ap'cTsi!'*  ' 
for  within  six  calendar  months  after  the  de- 
termination of  the  lease,  (and  consequently  of 
the  Tenure,)  if  the  Landlord's  title  continue, 
and  the  Tenant  from  whom  the  arreara  became 
due  be  still  in  possession.    (1061.)  If  the  Re- 
version to  which  Rent  is  incident  be  destroyed,  Mo.  94. 3  x.  r, 
as  by  merger  in  an  ulterior  reversion  or  re- 
mainder, it  seems  that  not  only  the  power  of 
Distress  for  Arrears^  but  the  Rent  itself  for  the 
future  is  extinguished.    (1062*)  But  where  a 
Lease,  out  of  which  other  Leases  have  been 
derived,  is  surrendered  for  the  purpose  of  re- 
newaly  this  extinguishment    is  prevented  by     (716.  n.) 
St.  4  G.  2,  c.  28^  Sb  6. 

(1063.)  Some  goods  have  by  the  Common      (1014.) 
Law  a  privilege  of  exetnption  absolute  or  qua-  co.  Liit.  47.  »• 
lifi^d  from  *  Distress  for  Rent.     Dogs,   and 

(1063*  If.)  Tliis  must  be  distlngciidied  from  a  Distress 
fer  Damage  Feasaidf  which  is  a  detention  by  the  Tediadt 
fainiself  of  a  stranger's  cattle  or  other  goods  ibund  upon 
his  land,  with  a  view  to  satisfaction  for  tibe  damage  or  in- 
convenience occasioned  by  them.  Distresses  introduced 
by  certain  Statutes  for  other  duties  than  Rent  also  come 
under  a  distinct  consideration.  Harg.  Co.  Litt.  47.  a.  n.  18. 
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animals  naturally  wild,  cannot  be  taken  for  this 
purpose ;  nor  any  thing  in  a  man's  actual  use 
iBing.sss.     at  the  moment;  nor  things  deposited  in  the 
course  of  trade,   or  of  law,  or  merely  tres- 
passing upon  the  land  without  fault  of  their 
Co.utt«47.b.    owner;  (1064.)  nor  are  beasts  of  the  plough, 
&  Harg.  n.  t     ^^^^  ^^  ^^  instruments  of  a  man's  trade  or 

profession  distrainable,  while  other  things  suf- 

1  Burr.  579.     ficient  for  the  purpose  can  be  found.    (1065.) 

And  growing  *  crops,  though  ripe,  are  by  the 

*  (1065.  n.)  Such  Crops,  (with  the  exception  of  spon- 
taneous produce,  such  as  grass,  or  fruit  upon  trees,)  have 
not  In  general  the  quality  of  Fixtures:  for  when  the 
owner  of  the  inheritance  is  the  occupier  of  the  land,  they 
go,  upon  his  death,  under  the  name  of  emUemenUy  not 
to  his  heir,  but  to  his  executor.  3  Bac.  Abr.  64. 
(1066.)  That  those  things  which  descend  to  the  heir 
should  not  be  distrainable,  is  not  a  particular  privilege, 
but  a  consequence  of  the  legal  nature  which  they  have 
acquired  by  annexation  to  the  Freehold.  For  tfaqr  also 
pass  by  a  conveyance  of  the  land,  without  being  specified 
or  described.  Colegrave  v.  Dim  Santos,  2  B.  £e  C.  76 ; 
(875.)  and  they  cannot,  upon  a  judgment,  be  taken  in  execution 
under  a  Fieri  Fadatf  which  is  a  process  against  the  goods 
only  of  the  Debtor.  Winn  v.  Ingilby,  5  B.  &  A.  635. 
(1067.)  There  are  some  fixtures  indeed  which  are  so  far 
excepted  from  the  general  rule,  that  when  introduced  by 
the  Tenant  of  a  particular  Estate,  not  of  inheritance,  they 
may  afterwards  be  removed  by  him  without  incurring  the 
penalties  of  Waste,  and  may  accordingly  be  seised  under 
a  Fieri  Facias  issued  against  him.  Pook*s  Ceue,  1  Salk. 
368*  But  these  are  all  contained  within  the  two  classes 
of  things  beneficial  to  trade,  and  ornamental  furniture ; 
{Eltoes  V.  Maw,  3  East,  38 ;)  and  can  hardly  be  said  to  be 
coextensive  with  those  dasses.  BuMand  v.  BtUterfield, 
3  B»  &  B.  54.    (1068.)  Fixtures  do  not,  by  a  wrongful 
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old  law  absolutely  exempted,  because  they  are 
in  a  state  of  adherence  to  the  land:  and  there 
is  also  an  exemption  of  things  in  such  a  con- 
dition, or  undergoing  such  a  process  that  they 
cannot  be  restored  unhurt ;  in  which  class  corn 
and  hay  recently  cut,  or  even  in  ricks,  have 
been  included.  (io6g.)  But  by  St  2  W.  and 
M,  c.  5,  s*  3,  com  and  hay  in  these  circum- 
stances are  subjected  to  a  seisure  by  way  of 
Distress,  though  not  to  removal;  (1070.)  and 
at  the  same  time  by  s.  2  and  3,  an  important 
alteration  is  made  in  the  nature  of  the  remedy, 
by  empowering  the  person  who  distrains, 
(having  left  notice  of  the  distress  and  of  its 
cause  at  the  chief  Mansion  Housci  or  other 
most  notorious  place  on  the  land,)  if  the  Tenant 
do  not  replevy  the  goods  within  five  days,  to  (ioi3.) 
sell  them  with  the  assistance  of  the  Sheriff, 
Undersheriff,  or  Constable,  and  two  Appraisers, 
for  satisfaction  of  the  Rent :  but  by  s.  5,  an 
attempt  to  enforce  the  Act  where  no  Rent  is 
due  subjects  the  trespasser  to  the  pajnoient  of 
double  damages  with  costs  of  suit.  (1071.)  By 
St.  1 1  G.  2,  c.  1 9,  s.  8,  9,  Growing  Crops  are 
also  made  distrainable ;  but  this  provision  ex-  (1057.) 
tends  only  to  the  cases  of  Landlords  or  Lessors 
and  their  Tenants  or  Lessees  for  life,  or  some 
less  estate. 

aeverance  from  the  land,  become  liable  to  seizure  on  a 
Fieri  Facias.  Farrant  v.  Thompsarit  5  B.  &  A.  826. 
Nor  does  a  temporary  severance  subject  them  to  Distress. 
14  H.  8,  25.  b. ;  2  Bac.  Abr.  343* 
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Co.Utt.47.K       (1072.)  By  the  Common  Law  the  goods  dw* 

trained  must  be  impounded  in  some  place  out 
of  the  Tentat's  land,  bnt  within  three,  milesy 
and  in  the  same  connty;  things  Kable  to 
damage  by  weather^  ke.  being  placed  nnder 
cover,  and  animals  in  a  situation  accessible  to 
the  owtier,  if  the  party  distraining  would  avoid 
being  answerable  for  the  safety  of  the  one  and 
the  sustenance  of  the  other.  But  now  by 
St  11  G.  3,  c.  19,  s.  10,  the  femoyal  of  thtg 
goods  from  the  land  is  in  all  cases  rendered 

(1063,  &c.)  unnecessary.  (1073.)  By  ^  Common  Law 
also,  though,  with  the  exceptions  above  men-^ 

YiEM^lV^^  tioncd,  all  goods  found  on  Ae  land  tvhich  i» 

Jones  r.  Powell,  charged    with    the  rent    may  be    distrained, 

5B.&C.647.  ..^  ,.,  ^       ^  ,.         /.I 

without  regard  either  to  the  ownership  of  the 
goods  or  to  the  occupation  of  the  land ;  (for 
the  land  itself  is  indebted  while  the  tenure  sub- 
sists, whether  it  be  in  the  possession  of  the 
indebted  person  or  of  another ;  and  the  goods 
are  sufficiently  connected  with  the  land  by 
Co  Litt  i6i.».  their  presence ;)  (1074.)  yet,  on  the  other  hand} 

if,  before  the  arrival  of  the  Distrainer,  the 
goods,  even  of  the  Tenant  and  personal  debtor 
himself,  have  been  carried  off  the  land,  ther 
former  cannot  follow  them.  But  now  in  tbe 
case  of  Landlords  and  their  Tenants  for  life  or 
for  a  less  estate,  by  St.  11  G.  2,  c.  19,  s.  1 
and  2,  Goods  fraudulently  carried  off  may  be 
seised  within  thirty  days,  unless  sold  to  a 
person  ignorant  of  the  fraud ;  and  by  s.  7^ 
power  is  given,  with  the  assistance  of  a  con- 


r 
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stable^  &c.  to  break  open  doors  for  the  purpose. 
(i075«)  And  by  St.  8  Ann.  c.  14,  s.  i,  the 
Landlord's  right,  to  the  extent  of  one  year's 
arrears,  has  obtained  a  preference  over  that  of 
other  Creditors,  without  being  exerted  in  an 
aotual  Distress :  for  no  goods  on  the  land  can 
be  taken  in  execution  upon  a  Judgment  without      (1066.) 
making  satisfaction  to  the  Landlord  for  one 
yearns  rent,  or  any  less  amount,  which  may  be 
actually  due.     (1076.)  The  Act  of  11  G.  2,      (1072.) 
c.  19,  in  s.  10  (already  noticed),  and  s.  19  & 
seq.  also  contains  several  provisions  for  facili- 
tating and  legalizing  Distresses  for  all  kinds  of 
Rent. 

(1077.)  Another  usual  mode  of  enforcing 
the  payment  of  Rent  reserved  in  a  Lease,  or  at 
least  of  preventing  the  accummulation  of  arrears, 
is  afforded  by  the  insertion  of  a  Condition  or 
Proviso  enabling  the  lessor  to  re-enter,  or  (if 
the  Lease  be  for  years)  making  the  Term  to  *  (85 1.) 
cease  without  entry,  on  the  payment  being 
delayed  beyond  a  fixed  period.  (1078.)  The 
strictness  of  the  Law  in  requiring  a  formal  Co.  utt.  soi. 
demand  of  the  Rent  at  the  proper  place  and 
moment,  before  a  condition  thus  destructive  of 
the  estate  could  be  enforced,  detracted  much 

^  (1077.  H.)  This  lost  method  is  less  convenient  to  the 
Tenant,  as  producing  uncertabty  in  his  Title;  and  it  is 
in  no  respect  more  beneficial  to  the  Landlord.  Tlie 
Courts  of  Law  have  accordingly  shown  a  disposition  to 
assimilate  the  effects  of  both  modes.  See  Anahy  v. 
Woodward,  6  B.  ^  C.  519. 
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from  the  availableness  of  this  remedy,  until  hy 

IhtJ^^sB    ^'*  4  ^'  ^'  ^'  ^^*  ®'  ^'  *^®  Landlord,  haying 
&  c.  752.        such  a  title  of  re-entry,  was  enabled  to  recover 

(405.407.)   the  land  by  *  Ejectment    conducted  in  the 

manner  there  prescribed,  without  any  actual 

entry  or  formal  demand,  provided  there  be  half 

a  year's  rent  due,  and  not  a  sufficiency  of  dis- 

trainable  goods  upon  the  land.    (1079.)  Some- 

^2^  ?•  Mwten  times  indeed  the  demand  is  dispensed  with,  by 

a  stipulation  in  the  Lease  itself;   and  then, 

independently  of  the  Statute,  the  mere  non-* 

payment   of   Rent  enables  the   Landlord  to 

maintain  his  Ejectment    (1080*)  On  the  other 

hand,  where  the  Lease  contains  no  condition  of 

* 

re-entry,  yet,  if  the  Rent  amount  to  three 
fourths  of  the  yearly  value  of  the  land,  the 
St.  1 1  G.  2,  c.  1  g,  s.  1 6,  has  provided  a  remedy, 
in  case  the  Tenant  being  in  arrear  for  a  whole 
year's  rent  shall  desert  the  premises,  and  leave 
no  sufficient  goods  for  a  distress ;  enabling  two 
justices  of  the  peace,  by  formally  putting  the 
Landlord  into  possession,  to  annul  the  Lease. 

(1081.)  Besides  the  above  remedies,  which 
are  directed  against  the  occupier  of  the  land  as 
such,  Landlords  have  generally,  either  by  the 

*  (1078.  n.)  If  the  Lease  happen  to  be  mortgaged,  and 
the  Mortgagee  not  m  possession,  the  latter  may  avoid  the 
effects  of  the  Ejectment  given  by  the  Statute,  at  any 
time  within  six  calendar  months  after  the  Judgment  in 
that  Action  has  been  executed,  by  paymg  the  arrears  of 
Rent  and  Costs  of  Suit,  and  performing  the  Covenants  of 
the  Lease. 
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Common   Law   or  by  Statute,   some  right  of 
Action  against  their  lessees  personally  for  non- 
payment of  Rent     By  the  Common  Law  an 
Action  of  Debt  for  Rent  lies  against  a  Lessee  utt.  5a.  rt. 
fer  years  or  at  will;  (1082.)  and  by  St  8  Ann. 
c«  14,  s.  4,  the  same  Action  is  given  against 
a  Lessee  for  life  during  the  continuance  of 
his  estate ;  having  before  been  given  for  the 
arrears,  after  the  determination  of  the  estate,      (i059.) 
by  St  32  H.  8,  c.  37.    (1083.)  By  this  Action 
also,  under  St.  4  G.  2,  c.  28,  s.  1 ,  is  to  be 
recovered  the  growiiig  penalty  imposed  on  a 
Tenant  *  who  continues  in  possession  after  the 
expiration  of  his  Term,  and  having  received 
notice  to  quit ;  which  is  at  the  rate  of  double 
the  yearly  value  of  the  land,    (1085.)  An  Ac-    (579. 846. 
tion  of  Covenant  lies  upon  a  Covenant  implied       ^  ^'^ 
in  the  words,  '^  Yielding  and  paying,"  or  the  s  b«c.  Ab.  65. 
like,  in  the  clause  of  reservation  of  Rent  in 
a  Lease  for  years ;  or  upon  an  express  Cove« 
nant,  which  is  seldom  omitted,  in  any  Lease. 
(1086,)  The  obligation  of  an  express  Covenant,  (58i.ii.  855.) 
though  it  runs  with  the  estate  to  the  lessee's  TaTior«.Shiiiii« 
Assignee,^  and  from  him  may  be  transferred  with 
the  estate  to  a  second  Assignee,  and  so  on,  yet 
continues  always  in  the  person  of  the  original 

*  (1084.)  A  similar  penalty,  but  with  more  ample  meant 
of  enforcing  it,  is  imposed  on  a  Tenant  who,  having  power 
to  determine  his  lease,  gives  notice  to  his  Landlord 
accordingly,  and  yet  &ils  to  deliver  up  the  possession; 
for  by  St.  11  G.  s,  c.  19,  s.  18,  his  Rent  is  thenceforward 
doubled. 
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Cro.  jtc.  5H.  Covenantor^  who  cann<)t  divest  himself  of  his 
Mo7|ui!dLeT.  respoQsibtUty :  and  the  same  r«Ie  appUes.to 
^^*  all  othc^  express  Covenants  die  obligation  of 

which  runs  with  the  land :  (1O87.)  but  th6 
Cro.jac.3S4.  orifiinal  lessee  is  discharged  from  all  umdkd 
Wadharo «.  CoVenants  by  bis  Assignment,  if  assented  -  ta 
afariow.8E..t^  by  the  Reversioner.  (lOSS.)  On  the  other 
3  T.  R.  681 ;  hatid,  tbe  benefit  even  of  an  express  Covenant, 
3  t.'r.'4os«  '    if  it  be  made  to  run  with  the  Reversion,  is.  con«^ 

fined  to  tbe  owner  of  that  Reversion  for  the 

(1061.)     time  beings  and  may  be  extmguished  with  it. 

( 1 089.)  Neither  an  expre»^  nor^  as  it  seems,  an 

^oochrt.  160 ;  implied  Covenant,  can  be  created  without  Deed ; 

but  the  Action  of  Debt  may  be  grounded  on  a 
(59.1081.)  Parol  Lease;  (1090.)  and  ihere  is  a  third 
ralledy)  t^bich  is  confined  to  cases  wh^re  the 
contract  is  made  without  Deed.  This  is  the 
Attim  en  the  Can  for  Umc  and  Occupatioh  of 
the  Land;  in  which,  by  St  11  &•  2,  c.  19, 
s.  14,  any  Agreement  for  Rent,  (not  being  by 
Deed,)  may  be  given  in  evidence.  (1091.) 
And,  by  s.  15,  a  similar  remedy  is  introdoeed 
in  behalf  of  any  Tenant  for  Life  who  has  madis 
a  Lease  that  must  expire  with  him ;  his  exe- 
cutors or  administrators  being  enabled  to 
recover,  in  an  Action  on  the  Case,  a  prdpcnr^ 
tional  part  of  the  Rent  reserved,  (whether  by 
Deed  or  otherwise,)  from  the  last  Rent  day 
down  to  the  moment  of  the  Lessor's  decease ; 
for  which  period  of  the  Tenant's  enjoyment  no 
remuneration  can  otherwise  be  demanded. 
(1092.)  Anciently,   both  on  an  Action  and 
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on  an  Avowiy  by  the  Lessor  lor  Rent,  if  the  Litt  ss. 
Lease  were  not  <  made  by  indentare,  the  Tenant      (g3o.) 
might  answer  the  demand  by  denying  that  the 
Lessor,  at  the/time  of  -making  the  Lease,  had 
any  property:  in  the  Tenement.     But  now  by 
St'ii  O.  2y  c.  lOy  s.  82,  ihe  Lessor's  original  SytRvw^. 
Title  is  in  no  dase  controvertible  by  die  Tenanl;  wut.  sos. 
on  Replevin ;  though  the  old  rule  continues  in 
Actions  of  Debt  or  Ckivenaht  brought I7. the 
Landlord,   which  do.  not,  tike  Distress  and 
Action  on  the  Case  for  occupation,  imply  an 
actnal  .enjoyment  of  the  land  by  the  Leasee. 
(it  O93O  And  ito  all  demands  of  Rent  it  is  &  suf- 
ficient mmv^etf  that,  before  it  became  due,  the 
Lessor's  •Title  had  expired ;  or  .that  the  Tenant  9  sin^.  11 ; 
has  been  deprived  of  the  pos^ssion  by  the  ^^:  loco^^^es. 
Landlord. himself,  or  lawfully  evicted  by  an-  ** 
odier.     Cvog4.)  Abo^  if  the  evietion  be  coii- 
fined  to  ajpart^obly  of  the;land,  or  if. the  rever- 
sicin  be  ^aliened,  o)r  the  Term' surrendered  \as  to 
ancfarpart,  the  Jtentmust  be  apportioned,  either  Co.Litt.i48.a; 
bycthi  Agreement:of  aU  parties  cbnoemed^  or  s^k/Lm^ 
fa^a  Jury.    (1095.)  If.  part  of  the  Tenement 
be  ideiitroyed  by  Fire'  or  other  accident^  an  ex- 
jiress:  Covenant  of  the  Tenant  to  pay  the  Rent  Beifoor  v.  Wei. 
daring  the  Term  is  still  binding  on  him,  though    **'    *        - 
neither  he  nor  the  Lessor,  may  be  bound  to  re-  SeeHarg.c<K 
pair  the  loss. 

'  (1096.)  Rent  Service  will  pass  by  a  Grant  UtLtt9,9f9. 
of  theSeighory  or  Reversion  to  which  it  is      (i054.) 
incident ;  or  it  may  be  granted  separately  from 
either,  and  so  become  a  Rent  Seek,  which  (1056.  ]057.) 
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is  now  attended  with  the  remedy  of  Distress 
in  almost  all  its  advantages ;  and  if  the  Rent 
AUeno^Bryen,  Service  were  recctverable  by  Action  of  Debt, 
(1081,  &c.;  i*  continues  to  be  so  v^hen  reduced  to  a  Rent 
Seek.    (1097^^0  the  validity  of  any  of  these 
litt.  551. 556,  Grants  die  AKomment  of  the  Tenant  was  for- 
55f!  (41.)       merly  necessarj^insomuch  that  if  two  abso- 
lute Grants  were  mccessively  made  of  *the  same 
Seigniry,  Reversion,  (or  even  Remainda*,)  or 
Rent,  to  different  persons,  and  the  Tenant  of 
the  land  attorned  to  the  second,  the  first  was 
defeated.     Nor  do  there  appear  to  have  been 
Co.  Lilt.  509.  b.  any  legal  means  of  compelling  the  Tenant's 

Attornment,  except  where  the  Grant  was  made 

by  Fine.    (logS.)  Jlut  by  St  4  Ann.  c.  16, 

SM4Biii|{.99.  s.  9  and  10,  all  Grants  and  Conveyances  are 

made  as  vdid  without  as  they  would  be  witb 
Attornment,  though  the  Tenant  is  permitted  to- 
pay  his  rent  as  before,  until  the  Grantee  give 
him  notice  of  his  right.  (1099.)  And  by 
St  11  G.  2,  c.  19,8.  11,  reciting  diat  Tenants,' 
by  attorning  to  Strangers,  may  put  their  Land* 
lords  out  of  possession,  all  such  Attornments 
are  made  void :  but  there  is  a  Saving  of  Attorn- 
ments made  '^  pursuant  to  and  in  consequence  of 
*<  some  Judgment  at  Law,  or  Decree  or  Order 
"  of  a  Court  of  Equity,  or  made  with  the 
**  privity  and  consent  of  the  Landlord  or  Land- 
"  lords,  Lessor  or  Lessors,  or  to  any  Mort* 
^^  gagee  after  the  Mortgage  has  become  for- 
'^  feited/'  (1100.)  It  does  not  appear  what 
advantage  was   here  contemplated  as  arising 
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to  a  Mortgagee  from  the  mere  Attornment  of 
the  Tenant;  for  if  hb  Tenancy  commenced  be- 
fore the  Mortgage,  the  Mortgagee  is  now  in 
right  become  his  Landlord,    and  by  simply  HoM9.GtUi. 
giving  notice  of  that  right,  according  to  St.  J^'^^"^* 
4  Ann.,  will  obtain  aU  its  be4^ts:  while  on      ^^^^®) 
the  other  hand,  if  the  tenanqf/^ommenced  by 
virtue  of  a  demise  from  ti^f^ortgagor,  cou- 
tinujl^  in  possession  after  the  Mortgage,  the  Aichornen. 
Tenant  cannot  throw  oflf  his  relation   to  the  54."°"^'*  *"** 
latter  without  his  consent,  and  it  is  not  to  be 
expected  that  he  should  serve  two  masters; 
though  he  is  certainly  compellable  by  Eject-     (40i.  19. 
ment  to  deliver  up  the  possession  to  the  Mort-        ^^'^ 
gagee.    (iioi.)  It    seenu^   however,   that   a 
liability  may  be  incurred  by   the  Tenant  in 
consequence  of  Attornment  to  a  person  who  Gregory  v. 
is  not  his  rightful  Landlord ;  and  therefore  the  474.  ^''^  "** 
payment  of  Rent  under  a  mistake  as  to  the 
claimant's  Title  is  held  not  to  amount  to  an 
Attornment. 

(ii02.)  It  has  already  been  shown  that,  (to05iio54.) 
since  the  Statute  of  Quia  Emptoresj  no  Rent 
Service  can  have  been  reserved  by  a  Subject 
on  a  total  alienation  of  his  estate ;  nor  could  it 
ever  be  so  reserved  as  to  be  payable  to  any  Co.  iitu.47.  •. 
other  person  than  the  actual  Grantor  of  the 
^tate  m  the  land,  (i  103.)  But  Rents  Charge 
and  Rents  Seek,  as  they  may  be  created  by 
♦Grant  from  the  owner  of  the  land  while  he  c^.L«ti48.b. 

*  (1104.)  <<  Also  a  man  may  have  a  Rent  by  Fre«crip-       (1038.) 
^  ttott.*'    Co.  Lite*  144«  a.    But  it  ia  to  be  obaervc;^  tliat 
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retains  his  property  in  it,  so  ttay  they  also  be 
reserved  on  a  total-  alienation ;  and  even  a  re- 
servation to  a  third  party  wiMild  probably  be 
considered  as  a  Grant  to  him.  (1105.)  No 
iiits9o,m.   peculistr  form  of  words  is  necessaiy  fbr  the 

creMi6n  of  sticb  Refits.  Thu»,  if  one  man  grant 
to  BXkC^Aier,  that,  if  he  be  not  paid  20#«  e¥«py 
Chrisfmai^y  he  nMiy  distrain  for  it  in  certain 
lands  of  the  Grantor,  this  annnid  sam,  nnless 
it  bd  mor&  fom^aHy  charged  on  other  lands^  is 
a  Refni  Ghwge  iasnbg  cat  of  Ihose  specsfled, 
(iio6>)  th(^gh  nuaoGompamed  indeed  with 
the  perMnal  reai«dy  of  a  *  Writ  of  Aawiity 

' ■■       '1  ■'<       fc>ii*ni*'»**<  ■    li     ■■■■■*■*  II  ■   !■■»  I  I    III    k*m    i^M^**» 

Ao  itiMrpol^  hdcditameiity  snlMB  kddent  or  ttneiod 
to  w$me  other  Tenemept  to  whidi  the  Title  k  first  esta- 
blished, can  be  claimed  by  Prescription  otherwise  than 
through  the  medium  of  an  uninterrupted  descent.  Co. 
Litt.  Isi.  a.  A  Reiit  therefore  of  this  kind  seems  not  to 
be  alienable,  unless  it  b^  parcel  of  a  Manor. 

*  (1107.)  This  Writ  of  Annuity  cannot  be  buotighi 
(1014y  1015.)  after  an  Avowry  has  once  been  made  for  the  Rent»  nor 

can  it  be  prosecuted  without  renouncing  all  future  right 
of  Distress*    Litt.  319.    Hence  it  is  now  quite  disused; 
(1 108).  and  where  it  is  intended  thai  the  Rent  sholild  ht 
secured  by  any  personal  engagement,  die  Giaot  is  Qaoally 
accompanied  with  a  Coyenant,  and  often  with  a  Bond,  or 
a  Warrant  of  Attorney  to  confess  Judgment  for  a  lai^ 
sum ;  by  virtue  of  the  two  former  of  which  an  Action  may 
be  brought,  in  the  first  instance,  upon  any  defaidt  of 
payment ;  whDe,  by  virtue  of  the  Juc^ent  in  the  easea 
both  of  the   Bond  and  of  the  Warrant  of  Attorney, 
Execution  may  be  sued  out  for  the  annual  payments  aa 
they  become  due;  and  in  the  case  of  the  Warrant  of 
Attorney,  without  the  intervention  of  a  juiy.  (See  St.  8 
&  9  W.  3,  c.  11,  s.  8 ;  IFalca  v.  G^Mingy  8  T.  R*  ii6; 
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agatnftt  the  Grantor ;  the  liafaility  to  which  he 
would  have  incurred  by  a  more  direct  form  of 
Ghsaat,  unless  qualified  by  a  Proviso  that  it 
should  not  chai^  his  person,    (ma)  So  if  Sawwd «.  An. 
lapd  be  devised  by  Will,   *^  subject  to/'  or  m9';  Buue% 
"  charged  with,**  or  "  upon  condition  to  pay''  BiJ^m"'^ 
a  rent  or  nunui^,  this^  (without  any  clause  of 
distress,)  is  si^ient  to  create  a  Rent  Seek, 
which  witt  come  within  the  provisions  of  St.     (1057.) 
4  G.  2y  c  28,  s.  5.    (i  1 1 1 .)  A  Rent  may  be 
grsnted,  with  an  express  power  of  Dktress,  out  Co.  utt.  147.  b. 
of  an  Estate  far  years ;  but  in  whatever  way  it  ^  ^-  ^'  "* 
be  limited,  it  can  only  be  a  Chattel  Interest ; 
and  for  this  reason  it  seems  that  without  the  e  Bac.  Ab.  is ; 
clause  of  Distress  such  a  Rent  would  be  void ;  wHb^r^sTau. 
for  before  the  St  4  G.  2,  there  was  no  remedy  ^^^ 
for  nonpayment  of  a  Rent  Seck^  as  such,  except    (377. 402.) 
by  Assize,  which  is  confined  to  Freehold  Inte- 
rests ;  and  the  Law  would-  not  recognise  a  right 
for  which  it  gave  no  remedy. 

(1112.)  An  additional  remedy,  often  annexed 
to  a  Rent  Chaise,  enabling  the  Granted  to 
enter  upon  the  land  and  satisfy  himself  for 

Autterhury  v.  Morgan^  2  Tau.  195;  2  H.  Hil.  583.  ij.) 
(1 109.)  But  of  none  of  these  remedies  can  the  legal  bene- 
fit be  transferred  with  the  Rent ;  though  here,  as  in  other 
caaea  of  the  like  kind,  a  Court  of  Equity  will  compel  the 
J^a^gpor  19  }epd  his  name  to  the  Assignee  for  the  purpose 
of  enforciof  theqa.  In  partjcuhur  it  seems  that  the  Cove- 
nant of  the  Gr^tor  runs  neither  with  the  Land  nor  with 
the  Rent ;  but  is  merely  a  personal  engagement  between 
die  parties.    MUnes  v.  Branchy  5  M.  ds  S.  411 
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(,867.)      the  arrears  cot  of  its  profits^  has  already  beeo 

mentioned, 
(i  1 13.)  A  new  mode  of  creating  these  Rents, 
(127.)       wiUi  their  remedies,  was  introduced  by  the 

Statute  of  Uses,  of  which  the  4th  and  5th 

sections  are  as  follows : 

4.  ^*  And  where  also  divers  persons  stand  and 
<<  be  seised  of  and  in  any  Lands,  Tenements,  or 
'^  Her^taments,  in  fee  simple  or  otherwise,  to 
<<  the  Xhe  and  Intent  that  some  other  perscm 
*^  or  pe^S*|s  shall  have  and  perceive  yearly  to 
^'  them,  and  to  his  or  their  heirs,  one  annual 
^*  Rent  of  10/.  or  more  or  less,  out  of  die  same 
"  Lands  and  Tenements,  and  some  other  perscm 
<<  one  other  annual  Rent,  to  him  and  his  assigns 
'^  for  term  of  life  or  years,  <>r  for  some  otiber 
^'  special  time,  according  to 'such  Intent  and 
**  Use  as  hath  been  heretofore  declared,  limited 
<*  and  made  thereof. 

5.  ''  Be  it  therefore  enacted  by  the  authority 
**  aforesaid.  That  in  every  such  case  the  same 
*^  perscms,  their  heirs  and  assigns,  that  have 
^  such  Use  and  Interest,  to  have  and  perceive 
^'  any  such  annual  Rents  out  of  any  Lands, 
"  Tenements,  or  Hereditaments,  that  they  and 
"  every  of  them,  their  heirs  and  assigns,  be 
**  adjudged  and  deemed  to  be  in  Possession  and 
*'  Seisin  of  the  same  Rent,  of  and  in  such  like 
"  Estate  as  they  had  in  the  Title,  Interest  or 
"  Use  of  the  said  Rent  or  Profit,  and  as  if  a 
"  sufficient  Grant,  or  other  lawful  Conveyance 
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*^  *  had  been  made  and  executed  to  them,  by  such 

<<  as  were  or  shall  be  seised  to  the  Use  or  Intent 

«  of  any  such  Rent  to  be  had,  made  or  paid, 

^*  according  to  the  very  Trust  and  Intent  thereof, 

^^  and  that  all  and  every  such  person  and  per- 

<^  sons  as  have,  or  hereafter  shall  have,  any 

'^  Title,  Use,  and  Interest  in  or  to  any  such 

'^  Rent  or  Profit,  shall  lawfully  distrain  for  non-  (ioi4,ioi5.) 

<^  payment  of  the  said  Rent,  and  in  th«ir  own 

^'  names  make  avowries,  or  by  their  hiili&  or 

«<  servants  make  conisances  and  ji|jClications, 

'^  and  have  all  other  suits,  entries  aiid  remedies 

'^  for  such  Rents,  as  if  the  same  Rents  had  been 

<«  actually  and  really  granted  to  them,  widi 

'^  sufficient  clauses  of  distress,  re-entry,  or  other- 

'*  .wise,  according  to  such  conditions,  pains,  or 

*^  other  things  limited  and  appointed,  upon  the 

^*  trust  and  intent  for  payment  or  surety  of  such 

"  Rent'' 

(11 14.)  Hence  a  Convejrance  is  often  made 
by  Lease  and  Release,  Fine,  or  other  Common 
Law  Assurance,  io  A.  and  his  heirs,  to  the  intent 
that  B.  may  receive  out  of  the  lands  an  annual 
Rent  to  a  certain  amount,  and  may  distrain  for 
it  when  in  arrear  for  a  certain  number  of  days, 
and  dispose  of  the  distress  as  Landlords  may  for 
rent  reserved  on  Leases,  and  may  also,  if  the 
Rent  be  in  arrear  for  a  further  space  of  time, 
enter  upon  the  land  and  take  the  profits  until 
the  arrears  be  satisfied ;  the  efiect  of  which  is  to 
give  the  legal  estate  in  the  Rent  Charge,  with 
its  attendant  remedies,  Io  JS.,  as  fully  as  could 
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be  done  by  a  dbect  Grant  to  Um ;  widi 

addiiioaal  courenience,  thatf  a  Settlcmeiit  of  the 

hnA^  wibject  to. Hie  Bent  Ckarge,  maybe  nade 

1^  the  same  LouitrameDt    And  thaa  in  a  Mar- 

rii^  Settlement  a  Rent  Ght^pe  is  Very  com- 

(357.)      mcmly  provided  for  the  wife's  JiCNntnre* 

(151, 1 5!2,        (ill sO'  Aoeordin^  to <he  rule  that  there  can- 

^^^0       not  be  a  Use  upon  a  Use,  it  is  evident  that  upon 

a  conveyance  of  land  to  A^y  to  the  intent  that  B. 

may  receive  thereout  a  Bent,  to  the  use  of  or  in 

trust  for  C*>  only  an  equitable  interest  vriil  be 

vested  m  C      (11 1&)  But  if  A.^  being  the 

owner  of  the  land,  were  to  grant  a  Rent  out  of 

it  to  B.y  to  the  use  of  C. ;  here,  by  the  first 

(128.132.)    section  of  the  Statute,  C  woidd  take  tiie  legal 

Co.utt3i5.a.  estate.     It  may  be  objected  indeed  that  J3.  is 

not,  st^tly  speaking,  seUed  of  the  Rent,  until 

he  has  received  some  part  of  it ;  for  by  the  old 

(303.)       law  he  could  not  bring  an  Assize  for  it  pre* 

caUttiLb.   viously  to  such  receipt :  but  there  seems  to  be 

sllTi^s^^Us.  no  doubt  that  the  mdu  m  kno^  which  is  con- 

F^rn^a  R.    f^^E^  ^^  once  by  the  Grant,  is  sufficient  to  put 

629.n.  the  Statute  in  operation.     (1117.)   It  is  said 

iBM.Ab.468.  that  a  Rent  cannot  be  created  by  Bargain  and 

(116,  &c.)    Sale,  because  the  bargainor  cannot  be  seised  of 

a  Rent  issuing  out  of  his  own  land :  but  the 

(1113.)      word  '^  Pr^j'  in  &  5,  appears  to  meet  this 

objection ;    and    it   may  also    be    considered 

whether  the  Deed,  even  if  it  contained  no  other 

operative  words  than  <'  bargain  and  sell,"  would 

(i3.)       not  at  this  day  be  constraed  as  a  Grant  to,  and 

to  the  use  of,  the  Bargainee. 
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(i  1 1 S.)  Rente,  not  onfy  under  the  Stetvte;  of  ( 122. 153.) 
Uses,  but  by  the  Coauaoii  Law,  may  be  created  rcme^cR. 
80  as  to  comflieace  at  a  future  time,  or  so  as  to 
cease  and  revive  upon  C6atuig€;ncies ;  hut  when 
once  created  they  cannot  be  transferred  othep- 
.wiae  than  by  an  immediately  operative  Grant 
(1119.)  In  Leases,  a  new  or  increased  Rent  is 
often  stipiikrted  aa  the  penalty  of  waste  of  .oilier 
injurious  acts  committed  by  the  Tenamt :  and 
both  in  Leases  and  original  Ghrants  of  Rearf,  it  6  Buc.  Ab.  99. 
baa  formerly  hem  usual  to  provide  that  a.  ii^ed 
sum  shall  be  payable,  nomk^e  pmri^y  and  reot^- 
vei^ble  by  the  usual  remedies  tot  rent^  whenr 
evtar  arrears  are  incurred  beyond  a  certain  pe^ 
riod^  (1 120.)  And  to  the  same  princijde  may 
perhapabe  referred  the  modem  imictioe  of  em* 
powering  the  Grantee  of  a  Rent  Charge^  in  the 
Clause  of  Entry  before  menti(med,  to  continue  (1112.) 
in: possession  and  enjoyment  of  the  land  tLQ  not 
only  the  arrears,  but  all  the  expenses  incurred 
by  their  nonpayment,  shall  be  satisfied^ 

(1121.)  Rents  Charge  are  ip  general  so  far 
from  beinr  favoured  *  bv  the  Common  Law 


^  (1 122.)  There  are  some  cases,  however,  in  which  the 
creation  of  such  Rents  is  much  ikVooiei  Thus,  if  upon  (318.) 
a  partition  between  Coparceners,  in  order  to  equalize  the 
value  of  the  allotments^  a  Rent  be  granted  to  one  out  of 
the  share  of  another;  this  Grant  may  be  made  without 
Deed,  and  the  Rent,  without  any  expression  to  that  effect, 
carries  wilh  it  a  power  of  Distress,  Litt  35ii«  So,  if  • 
Rent  b6  assigned  to  a  Widow  for  her  Dower,  instead  of  (349*) 
a  third  part  of  the  land  itself.   Co.  Litt.  169;  b.  and  34.  b. 
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that  they  are  subject  to  some  Tery  mconvenient 
Ca.utLi4T.b.  incidents.      If  die  person  entitled  to  a  Rent 

148  ft* 

Charge  purchase  any  part  of  the  land  out  oi 

(926.)      which  it  issues,  the  whole  Rent  is  extinct; 

though  if  that  part  had  come  to  him  by  descent, 

(1004.)      im   apportionment    would   have  been  made. 

(i'i330  He  may  release  a  part  of  the  Rent; 

6  Bftc.  Ab.  694.  but  hc  caunot  by  his  release  excmerate  a  part  of 

the  land  from  the  whole  Rent,  without  a  total 
extinguishment  of  it 

(1124.)  If  a  Rent  Charge  in  its  creation  be 
limited  to  the  Grantee  in  tail  without  any  re- 

(695. 700.)    mainder,  justice  obviously  requires  that  a  *  Re* 
cov^  suffered  by  him  should  have  no  greater 

Bati.Feiirae,  effcct  than  a  Fine.  (1 1 26.)  And  if  there  were 
'an  ulterior  limitation  to  another  person  in  the 
form  of  a  Remainder,  it  has  yet  been  doubted 
whether  the  Recovery  of  the  Tenant  in  tail 
would  enlarge  his  estate  into  an  absolute  fee 
simple;  on  the  ground  that  the  two  estates 
were  not  derived  out  of  one  already  exist* 
ingy  but,  bemg  simultaneously  created  out  of 

(696.)  And  if  Rent  be  reserved  upon  a  Gift  in  Tafl,  and  the  Donee 
suffer  a  Recovery,  a  Distress  is  still  incident  to  the  Rent » 

(1056.)  though  it  caih  no  longer  be  Rent  Service,  as  the  Reversion 
is  destroyed.    5  Bac  Ab.  864. 

(615.)  *  (1125.)  That  a  Recovery  may  be  snfoed  of  a  Rent 

arises  more  from  the  purpose  than  from  the  form  of  that 
Assurance.  It  is,  however,  as  Intimately  indoded  in  a 
Fine  as  Land:  (Cm.  FL  133.)  and  yet  if  a  person,  having 
only  a  Rent,  levy  a  Fine  (ostensibly)  of  the  lands  out  of 
which  it  issues,  it  seems thf  Rent wiU  pass.  HtUeit.  Smt» 
dersf  Cro.  Jac.  700. 
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nothing)  were  independent  of  each  otber.    This 
reasoning,  it  must  be  observed,  endangers  the 
existence  of  the  ulterior  estate,  by  attributing   (784. 796.) 
to  it  the  mkchievous  quality  of  a  Perpetuity. 

(i  1 27.)  Though  the  old  rule  of  General  Oc*       (7 so.) 
cupancy  did  not  properly  extend  to  incorporeal  Feam^  c.  R. 
Tenements,  yet  there  wa3  something  very  like  it 
in  the  case  of  a  Rent,  which  upon  the  death  of 
the  Tenant  of  it  for  the  life  of  another,  no  Spe« 
cial  Occupant  being  named  in  the  Grant,  natu- 
rally fell  into  the  hands  of  the  Tenant  of  the 
land  out  of  which  it  issued  :  and  it  seems  that 
the  Rent  did  not  thereupon  become  so  utterly 
confounded  with  the  other  profits  of  the  land, 
but  that  if  any  remainder  were  expectant  upon 
the  estate  for  life,  it  would  still  be  sufficiently 
supported.     (1128.)  It  was  formerly  held  that  Sogd^Poir. 
Executors  or  Administrators  could  not  be  made 
Special  Occupants  of  a  Rent :  but  this  objection       (733.) 
seems  to  haye  been  removed  by  the  Statute  of  66 ;  im  also 
Frauds.     (1129.)   Rent  granted  in  fee  simple  JS™'^*^* 
is  not  subject  to  Escheat,  but  upon  failure  of  7BacAb.i86. 
tlie  Grantee's  heirs  will  sink  into  the  land  from      0^^-) 
which  it  issues. 

(1130.)  Rent,  as  such,  is  not  liable  to  any  4B.fieC.47f, 
Rate  for  the  relief  of  the  Poor.     But  by  the      '.^^^ . 
Annual  Land  Tax  Acts,  (the  provisions  of  which       /^^^>^ 
are  now  made   perpetual,)   the   sum  assessed  see  8^4  w.& 
upon  every  Tenement  for  Land  Tax  is  to  be  ^'.y.'^dsu 
paid  by  the  Tenant,  who  may  make  a  propor-  ^^^^^'^^ 
tional  deduction  out  of  all  Rents  to  which  he  is  s«  j  ai«I  su  48 
liable ;  and  disputes  concerning  the  adjustment  s.'i.   ' 
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of  this  pfo[^ortk>n  are  to  be  aetfled  by  die  Com* 
mifiBionera ;  but  all  i^eements  on  the  subject 
;  are  ^valid  between  die  parties ;  atid  it  lias  now 
become  .the  general  practtce,  both  in  Leases  and^ 
Graiits  of  Rent,  to  stipulate  that  ino  such  deduc- 
tion ^sfaalLbe  made* 

(iiji.)BySt42  G.  3,  c.  116,8*  154,  where 
the  (Land  Tax  has  not  been  redeemed  in  due 
time  by  die  owner  of  ihe  Land,  it. may  be  pur- 
chased by  any  other  person ;  in  whose  haiids  it 
is  converted  into  a  Fee  Farm*  Rent,  with  all 
the  remedies  of  Rent  reserved  upon  a  Lease. 

Sect.  3. — Of  Commons  and  Easenmts. 

!(i  133.)  Bt  :the  word  Oammon  'isiindmtlood 
anight  Whidi  one  person  has  of  takkig:mme 
pdit^f  ihe  pMtdttce  rof  laiid,  vtMle  tke^'i^hole 
propesty  of  itheilaBd  itsislf  is  vested  iii  vMiusf. 
It  diffimi  froih  a  Rent  principally  in  fioeedwiol^ 
enjpjrinent  on  ibe  one  hand,  f and:  in  freedim 
fiomr obligation  on  the  other;  wbiah  rthelsaw 
expresses.!^  the  quaint  antithesis, ' that  it  diefr 
not  in  render  but  in  prender.  It  is  ^Iflorjoiei- 
:  deirtidly  4ikl9S3guished  by  its  iimito  fa^ii^ 
taJten  in  land,  and  being  in  general  not  other-- 
wule  mieasured  than  by  limiting  the  instrum^ftfai 
.  of  ei:\joyment 

*  (1131.  n.)  A  Fee  Farm  Rent,  it  seemSi  Is  properly  a 
perpetual  Rent  Service.  Harg.  Co.  Litt.  143.  b.  n.  5*  But 
the  name  is  here  applied  to  that  whidi  b  eyidendy  no 
more  than  a  perpetual  Rent  Charge^ 
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(ti33.)  The  Tight  of  this  kind  wluoh  most  Co.utt.itt. 
frequency    occtini)    is    Cammm   of  Pasture.  Vir.   *^* 
This  may  be  either  Appendant^  Appurtenant,  Or 
in  Chws.    The  right  which  every  T^iant^  the 
Seignoiy  of  whose   knds  is  an  ingredient  in      (1023.) 
the  constitn^it  parte  of  a  MaoDT^  has  by  the 
Common  Iaw  to  depasture  his  ciCttle  sdbser* 
▼lent  to  tillage  ahd  nfannranoe,    (1^.  horses, 
kine,  and  sheep,  which  are  thence  called  com- 
monable beasts,)   npon  the  Lord's  Waste,  is 
called  Cammm  Appendant^    (ti34*)  And  of 
this,  what  is  called   CommM  hy   reason  of 
Vicinage  seems  to  be   only  a  modification;  id. 6fo; 
which  takes  place  where  the  Tenants  of  two  *^*^^- 
adjoining  Manors  have  suffered  their  catde  to 
range  indiscriminately  over  both  wastes;  and 
it  seems  that  eidier  Lord  taray  pat  an  end  to  it 
bj  erecting  a  fence.    (1 1 35.)  Common  Apput'-  1  Bae.  Ab.  6ig ; 
tauaU  is  that  which   is  annes^ed  to  land  by  siMk^s^Eut, 
Grant  from  the  owner  of  the  other*  land  in  ^^' 
triiich  it  is  to  be  exercised;   or  hf  Title  of  (io3S.ii04.) 
Prescription,  which  supposes  a  now  forgotten 
Grant     This  is  not  neensatily  confined  to 
commotiable  beasts,  but  often  eactends' to  others, 
as  swine,  goats,  and  gei^e.    (1136.)  It  is  most  Schoiesv. 
frequently  measured  by  the  number  of  animals  5  tjeu  46? 
trhich  die  land,  to  which  it  is  annexed,  can 
inaintain  by  its  produce  through  the  winter,  or 
season  in  which  they  are  excluded  from  the 
benefit  of  the  Common.     These  animals  are 
said  to  be  levant  and  couchant  on  the  land ;  an 
expression  which  seems  originally  to  have  sig- 
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nified,  as  it  does  still  in  other  instances,  the 
abode  of  a  single  night ;  but  in  the  present  case 
has  come  to  imply  the  probability  of  that 
abode  being  habitual.  X^1370  Common  Ap- 
purtenant may  also  be  subject  to  the  more 
accurate  measore  of  a  certain  number  of  ani- 

Drarj  v.  Kent,  mals ;  and  then  it  seems  that  it  is  capable  of 

being  severed  from  the  land  to  which  it  was 
originally  annexed^  and  thus  becoming  Common 
in  Gqoss;  but  common  for  beasts  ievant  and 
l^  eouChatity  must  continue  to  be  Appurtenant,  or 
cease  to  exist   (i  138.)  There  cannot,  it  seems, 

BenMno.Ches*  bc  Commou  AppOrtcnanty'at  least  by  Prescrip- 

^'  '  tion,   for  animals   wi&out   stint  or  number ; 

t  Sand.  u«.  96,  though  such  Commou  may  perhaps  be  created- 

by  Grant,  so  as  to  be  inseparable  from  the 
land,  (i  139O  And  Common  in  Gross  may  be 
created  with  or  without  number,  and,  in  the 
former  case  at  least,  is  capable  of  transfer 
without  restriction. 

iB«>.Ab.6f8.      (1140,)  If  one  of  &e  Tenants  of  a  Manor  ^'^ 

purchase  any  part  of  the  land  over  which  Kte 
has  a  right  of  Common  Appendant,  his  right 
over  the  rest  wiU  continue.  (1141.)  So,  on 
the  alienation  of  any  part  of  land  which  enjoys 
the  b^iefit  of  Common  Appendant  or  Appur- 
tenant, (though  the  latter  is  less  finvouredby 
the  old  law,)  the  right  of  Common  is  preserved 
and  apportioned.  (1143.)  But  if  he  who  is 
entitled  to  Common  Appurtenant,  purchase  any 
part  of  the  land  which  is  subject  to  his  right  of 

(1121.1123.)  Common,  that  right   is  extinguished  for  the 
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ipirhole :  and  so^  if  he  releaae  his  right  over  any 
part  of  the  land.    But  it  has  been  justly  doubted  8  t.  r.  401. 
yrhether  in  suiy  case,  and  especially  if  all  per* 
sons  who  have  Cooiiiron  Appurtenant  in  the 
same  land  concur  in  discharging  some  part  of 
it,  this  legal  trap  shouVd.be  allowed  to  operate. 
(1143.)  A  claim  of  Common  by  Prescription 
must  fail,  if  the  right 'appear  to  be  derived,  CowUmv. 
i^ithin  time  of  memory,  from  a  person  who  was  10&  '     ^" ' 
tenant  in  fee-simple  of  the  land  itself  in  which  it 
is  to  be  exercised ;  for  if  Common  by  prescript      ^ 
tion  formerly  subsisted,    it  must  have   been 
extinguished  in  that  person  by  unity  of  posr 
session :  but  still,  in  consequence  of  recent  and 
long  enjoyment,  (as  for  the  last  fifty  years,) 
a  new  Qrant  may  be  presumed.     (1 144.)  And 
it  seems  that  the  enjoyment  of  the  Common  Manifold «. 
by  means  of  such  cattle  as  the  claimant  hap-  4  a.Tc;r"'6i. 
pens  to  possess,  may  be  sufficient  evidence  of  a 
right  of  Common  for  all  commonable  beasts. 
^'^.(1145.)    In  general. ;every  thing  which   is  Co.Litt.ifi.b. 
appendant  or  appurtenant^  to  land  will  pass  by 
any  conveyance  of  the    land  itself,    without 
being  specified,  and  even  without  the  use  of 
the  ordinary  form  *^  with  the  appurtenances/' 
nt  the  end  of  the  description.     (1146.)  Com- 
mon in  Gross  may  also  be  included  in  a  Fine;  Pig.ncc.96. 
though,  it  is  said,  not  in  a  Recovery :  but  if  it  ^^'  ^tso'*^' 
be  indeed  an  entailable  Tenement,  (as  it  seems 
to  be,  though  not  capable  of  Feudal  Tenure,)  ct.^u.^al^b! 
this  opinion  cannot  be  supported.  ^^  ^"^7!"'! , 

*  h*^  Case,  9  Cn.  40. 

(1147.)    The  Commoner  may  distrain  the 

A   A 
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iBac.Ab.6fs.  catde  of  a  stranger,  as  damage  feasanl;  but 

^7i063  tu)    2^"^^  *^^  ^^^  ^  oAer  proprietor  of  the  soil, 

for  exchiding  him  or  orerBtocking  the  pasture, 
his  remedy  must  be  by  Amxt,  or  Action  on  the 
Case.  Against  his  feUow  Coiinn<mera  he  may 
have  a  Writ  of  Admeasurement,  to  asoertatm  the 
proper  number  of  their  cattle,  or  an  Actioft  on 
the  Cas^ ;  and  the  latter  remedy;  ia  dao  avail* 
able  against  Strangers.  But  the  Comtobner  has 
not  that  direct  interest  in  the  soil  which  m&y  be 
vindicated  by  an  Action  otiTrespass  tfi  it  anms, 
or  by  Ejectpffcnt.  (i  148.)  Actions  on  the  Case 
are  among  those  which  by  St  31  Jac.  1,  c.  16, 
s.  3,  must  be  brought  within  &  years  after  the 
cause  of  action  has  arisen ;  and*if  the  owner  of 
the  soil,  or  a  stranger,  contrive  by  inclosure  or 

it  Tau.  159.       Other  mcaus  to  exclude  the  Commoner  for  twenty 
(370. 375.)   years,  his  right  of  entry  is  lost ;  and  he  must 

lUchardf  v.       therefore  have  recourse  to  his  Assize,  whidi  in 

a  918.  *  ^*  *   ten  years  more  may  also  fail  him.  -^ 

(H49O  The  rights  of  the  Commoner  tyvw 

iBac.Ab.6t5.  somc  portion  of  the  soil  may  also  be  extin- 
guished by  a  legitimate  Inclosure.  For  by  die 
Statutes  of  Merton,  (20  H.  3,)  c.  4,  and  West- 
minster 2,  (13  Edw.  1,)  c.  46,  upon  an  Assize 
brought  by  any  person  claiming  Common  of 
Pasture  Appendant  or  Appurtenant,  unless  by 
special  Grant,  the  Jury  is  directed  to  inquire 
into  the  sufficiency  of  the  land  still  left  open  to 
the  Commoners,  and  accordingly  to  decide  upon 
the  propriety  of  the  inclosure ;  and  the  erection 
of  Windmills,  Sheepcotes,  &c.  is  justified  in- 
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dependeody  of  guch  sufficiency.  (ii5q0  By 
St  29  6.  2,  c.  36,  amended  by  St.  31  G.  2, 
c.  41,  Ibrdier  provisions  are  made  respecting 
inclosures  for  the  gtowth  and  preservation  of 
timber  and  underwood.  (1151.)  And  by  St 
^3Gr.  3,  c.  81,  s.  17,  &c.  •  such  a  majority  of 
file  Commoners  as  is  there  describisd  may  make 
temporal^  regulations  as  to  the  times  oC  turning 
on  and  r^nibving  their  cattle,  &c.  (115?.)  But 
the  most  effectual  and  beneficial  Acts  upon  this 
subject  are  those  of  a  local  .nature,  which  in  so 
many  instances  have  abolished  tl^e  right  of 
Common  altogether;  and  the  General  liiclosure 
Act  of  41 0. 3,  jl^op,  which  forms  the  ground- 
work  of  all  like  particular  Acts  subsequently 
passed  for  this  purpose. 

This  Statute  begins  by  prescribing  an  oath  to 
be  taken  by  all  Commissioners  under  future  In- 
closure  Acts,  and  disables  them  for  five  years 
jfrom  purchasing  lands  within  the  Parish  where 
ihfi^are  to  act  By  s.  3,  they  are  empowered 
to  fix  the  boundaries  of  Parishes  and  Manors. 
By  ss.  4  ^d  5,  they  are  directed  to  make  pro- 
per surveys.  By  s.  6,  all  claimants  of  f Common 
or  other  bright  to  or  in  any  of  the  lands  to  be 
inclosed  are  directed,  on  pain  of  forfeiture,  to  see  Doc  v.  Jef- 
present  their  clnims  in  writing,  with  distinct  ue?"'  "*^ 
specifications  of  their  interests ;  but  by  s.  7,  the 

*  (I15tn.)  The  former  part  of  this  Act  relates  to 
Arable  Lands  in  Open  or  Common  Fields,  which  are  held 
by  a  number  of  proprietors  in  separate  parcels,  but  with 
a  rigU  of  Common  running  through  the  whole. 
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Commissionen  are  to  assign  die  several  aUot- 
ments  to  the  persons  in  actnal  possession  of  tlie 
tenements  in  lien  or  in  riglit  of  wliidi  sodi  allot- 
ments are  to  be  made,  without  pretending  to 
determine  any  question  of  Tide  to  tbose  tene- 
ments. The  ss.  8,  9,  lo,  ii»  rdate  to  Roads ; 
s.  12,  directs  diat  regard  be  had  to  eonTcnience 
of  sitaation,  as  well  as  quality  and  quantity,  in 
making  the  allotments ;  s.  1 3,  enaUes  die  Com- 
miisioners,  upon  the  application  of  the  parties 
interested,  to  lay  any  small  allotments  together, 
and  prescribe  regulations  for  their  enjoyment  in 
common.  (1 153O  By  s.  14,  die  several  shares, 
when  allotted,  shall  be  in  fiill  satisfaction  of  all 
previous  rights;  and  immediately  after  the 
making  of  the  allotments,*  and  the  ejwution  of 
the  Awards  or  from  some  odier  dme  to  be  ascer- 
tained by  a  notice  fixed  on  the  Church  Door, 
all  rights  of  Common,  &c.  shall  be  extinguished. 
The  Award  here  mentioned  is  directed  by  s.  35 
to  be  drawn  up  by  die  Commissioners,  as  soon 
as  conveniendy  may  be  after  the  Allotment 
shall  be  finished ;  it  is  to  express  the  quantities, 
situations,  and  descriptions  of  the  parcels  allot* 
ted,  with  the  roads,  fences,  and  other  circum« 

*  (1 153.  n.)  Upon  this  Section  of  the  Act  it  has  been 
decided,  that  the  l^al  estate  in  fiie  Allotments  does  not 
Test  before  the  execution  of  the  Award.  Farrer  t.  BiUmgt 
s  B.  &  A.  171.  But  in  most  of  the  local  Acts  a  power  is 
giren  to  the  proprietors  to  dispose  of  their  Allotments  pve- 
▼iously ;  and  the  exercise  of  this  Power  seems  to  cmifer 
the  legal  estate  on  the  appointee*  Kingdey  y.  Youngp 
17  V.J.  468,  18  V.  J.  ao7. 
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Stances  prescribed,  and  the  orders  and  regula* 
tions  made  by  the  CommissioDers ;  it  is  to  be 
written  on  parchment,  and  read  and  executed 
by  the  Commissioners  at  a  meeting  of  the  pro- 
prietors called  for  that  purpose ;  and  the  exe- 
cution of  it  is  to  be  proclaimed  on  the  next 
Sunday  in  the  Parish  Church,  "  from  the  time 
<<  of  which  Proclamation  only,  and  not  before, 
<^  such  Award  shall  be  considered  as  complete ;" 
and  it  is  to  be  enrolled  in  one  of  the  Coucts.  of 
Record  at  Westminster,  or  with  the  Clerk  of  the 
Peace  for  the  County,  that  recourse  may  be  had 
to  it  for  inspection ;  and  a  Copy  of  this  Award, 
or  of  any  part  of  it,  signed  by  the  proper  Officer, 
shall  be  admitted  as  legal  evidence;  and  the 
Award  itself  shall  be  binding  and  conclusive, 
unless  where  it  is  otherwise  enacted  ;  and  if  the 
Commissioners  think  fit  to  annex  any  Maps  or 
Plans  to  the  Award,  they  are  to  be  enrolled 
with  and  considered  as  part  of  it.     (i  154.)  By 
s.  1 5,  the  Commissioners  are  empowered,  with       (2*0.) 
the  consent  in  writing  of  the  persons  seised  of       (129*> 
any  lands,  &c.  in  the  Parish  or  Manor,  or  of  the 
husbands,  guardians,  &c.  of  persons  under  dis- 
ability, to  exchange  them  for  other  lands,  &c. 
within  that  Parish  or  Manor,  or  any  adjoining 
Parish  or  Place ;  which  Exchanges  must  be 
specified  in  the  Award  ;  and  are  then  declared 
to  be  for  ever*  valid  and  effectual.     By  s.  16^ 

*  (1154.  II.)  Exchanges  made  under  thia  Act  effect,  a; 
permanent  substitution  of  land  for  land,,  but  leave  th^ 
Title  on  each  side  untouched ;  the  consequence  of  which 
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is  giveD  a,  similar  Power  of  nikakiiig  Partitioa 
between  Joint^tenantB,  Coparceaersy  and  Te- 
nants in  Common.  By  s»  17,  it  is  CBactedl, 
(though  it  does  not  appear  widi  what  Tiew^) 
that  persons  neglecting  or  refhsii^  to  aoapt 
their  allotments  within  two  calendar  mcmths 
froin  the  execution  of  the  Award  shall  be  totally 
excluded  from  all  interest  in  the  landa ;  but  in 
s.  1 8,  a  provision  is  made  for  persons  under  del* 
ability.  By  ss>  30, 3 1 ,  32,  Powers  of  Mortgage 
and  Sale  are  given  in  various  cases  fer  raising 
the  expenses  incident^  the  Inclosure :  and  by 
s.  38,  a  Power  is  gifen  to  Rectors  and  Vicars, 
(21s.  237.)  with  consent  of  Bishops  and  Patrons,  to  make 
leases  of  their  allotments  for  31  years,  under 
the  conditions  there  expressed.  FinaUy,  by 
s.  44,  it  is  provided  that  the  Statute  shall  take 
effect  only  where  the  local  Acts  are  silent 

(11 55*)  Common  of  Pasture  Appendant  is 
the  only  kind  of  Common  which  can  be  said  to 
exist  by  the  mere  force  of  the  Common  Law. 
iBtc  Ah.  616,  But  there  are  various  other  kinds  which  may  be 
rss;  Gmnt  *  established  by  Custom,  Prescription,  or  Grant, 
iTaa?^ ;  Thus  thcrc  may  be  a  right  of  Folding  sheep  on 
H«^^c«.Liit.  j^noti^er'g  land,  which  is  called  Common   of 

Faldage.  A  more  important  right  also  occurs 
of  cutting  wood  for  domestic  and  agricultural 
purposes,  called  Common  of  Estovers ;  and  c^ 
digging  turf  or  peat  for  fuel,  which  is  known  as 

k  that  each  party  receives  hie  new  land  duengaged  from 
all  defects  iti  the  other's  Title,  but  subjected  to  thoae 
which  previously  existed  in  liis  own.    1  Fkest.  AbaCr.  161  • 
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Comnum  of  Tuibary,  and  may  be  appendaixt 
to  a  koQse.     (1156O  Of  the  same  natore  is  a  Co.  liu.  iss.  a. 
liberfy  of  digging  for  coab  and  other  minerals,  ham  9.'  mu^' 
^hen  not  acoompanied  with  a  direct  interest  in  IfeoTiiot  ^"^^ 
the  substaiiee  of  the  land.    (1 1 57.)  A  right  of  J;  ^~j4^*  ^ 
fisbinif  in  another's  water  without  excludinc:  the  ^«  Harg.  Co. 

Litt.  ISS.a.n.  7. 

owner  *  is  called  Common  of  Piscary,  and  ana- 
logous  to  this  is  the  right,  (which  appears  l^^^t'i^d' 
sometimes  to  exist  independently  of  any  Fran-  f  Ij^J" "J J"' 
chise^derived  from  the  Crown,  but  is  not  much  Pickering  v.' 
favoured  in  Courts  of  Justice,)  of  sporting  over  &  J.'^9.  * 
another's  land.  ^>^^^-> 

(1 158.)  It  may  sometiines  be  difficult  to  dis- 
tinguish a  mere  right  of  Coimnon  from  an  in- 
terest in  the  land ;  and  yet  the  difference  of 
legal  incidents  renders  the  distinction  very  im- 
portant ;  for  independently  of  any  question  as 
to  the  proper  mode  of  Conveyance,  the  one  is    (40. 1 1 47.) 
to  be  vindicated  by  Action  of  Trespass  or  Ejects       (436.) 
ment,  the  otheV  by  Action  on  the  Case ;  and  R  v  Baptist 
the  one  is  also  subject  to  Rates  for  relief  of  the  1  m.  &  sf  aix^ 
"Poor,  which  the  other  is  not.      (1159.)  It  is 
seldom  indeed  that  any  doubt  can  arise  as  to 
the  corporeal  nature  of  those  concurrent  in- 
terests which  several  persons  may  have  in  the 
same  land,  as    Joint-tenants,  Coparceners,  or 
Tenants  in  Common ;  except  perhaps  where  an 
ancient  Tenancy  in  Common   has   been  sub-  ]tv.inii.w).ix. 
jected  to  some  customary  regulations  as  to  the  ^^' 
mode  of  enjoyment,  similar  to  those  usual  in 
Commons  of  Pasture ;  which  appears  to  be  the 
case  with  what  are  called  Cattlegates  in  York- 
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shire.      (1160.)   Bat  perplexity  is  more  frei^ 
qnently  occasioned  by  the  separate  and  excla* 
(547, &cO     sive  interests*  which  different  persons  may 
have  in  the  superior  and  inferior  regions,  or  in 
the  animal,  vegetable,  and  mineral  produce  of 
the  land.    Thus  it  seems  a  doubtful  point  whe- 
Co.  Lilt.  4.  b.  &  ther  the  Grant  of  an  exclusive  or  Several  Fish- 
it  V.  luh.  Old    ery  confers  any  interest  in  the  land  itself  at  the 
r/358.  '     '  bottom  of  the  water  :  (1161.)  but  though  land 
Co.L'itt.5.b;    itself  may  pass  bvthe  name  of  a  fVarreny  yet 

Bro.  Warren.       -  ^m^  .  ,  i       j  /• 

5.7;  Cro.£t.    by  a  couvcyauce  of  it  merely  as  land,  a  Iran* 

chise  of  Free  Warr^has  been  held  not  to  pass ; 
and  the  owner  of  Jp  Franchise  thus  separated 

f  s«ik.  636.       from  the  land  m^Kave  an  Action  of  Trespass 

against  a  stranger.  (1162.)  It  may  also  be 
collected  from  die  wthorities  that,  by  special 

Co.  Lilt.  4.  b.    Grant,  the  vesture  or  herbage  of  land  may  con- 

&  Htrg.  n.  If  ,  ,  i.»  /»  111         /»! 

port  V.  MooK,  stitute  an  interest  distinct  from  the  body  of  the 
Wardv.Petifer,  subjacent  earth,  and  yet  capable  of  being  de* 
Cro,  Car.  369.    fgnjej  jjy  Actiou  of  Trcspass,  and  recovered 

in  Ejectment;  though  it  may  be  thought  un- 
certain whether  such  an  Interest  lies  in  Livery. 
(1163.)  Trees,  it  has  been  decided,  may  be  t 

*  (1 160.  n.)  The  right  to  any  particular  species  of  pro- 
duce, .if  it  be  not  accompanied  with  that  of  entirely  ex« 
eluding  from  the  enjoyment  of  the  same  species  all  other 
persons,  (not  excepting  the  owner  of  the  land,)  who  are 
not  entitled  to  definite  shares  of  it  as  Tenants  in  Common, 
is  not  rateable  to  the  relief  of  the  Poor.  A.  v.  Trent  and 
Mersey  Navigaiion  Company,  4  B.  &  C.  57 ;  JB.  v.  ChurckiU^ 
Id.  750. 

f  (1 163.  n.)  It  seems  to  have  been  held,  that  such  a 
Grant  necessarily  created  a  Chattel  interest.  2  B.  &  C. 
210;  7  Bac.  Ab.  267.    But  see  Prest.  Touchst.  211. 1214. 


_ J.  . 


OF    INCORPOREAL    T£N£M£KTS«  36  f 

granted  separately  from  the  land  on  which  they  ii  Co,  49.  b. 
grow,   without  Livery  of  Seisin  ;   and   yet   it  wSlef  14  Etst, 
seems  that  the  Grantee  may  have  an  Action  5vwp^* 
of   Trespass    tot    an    injury    done   to   them. 
(1164.)  And  with  respect  to  Mines^  it  is  clear  Comjno. 
that  they  may  be  made  the  subjects  of  Eject-  j«c?  156^00. 
ment,  and  of  conveyance  by  Livery,  if  actually  Bame!i'.'ifttw- 
epened;  and  that  an  interest  in   Mines  nn-  !?"»ij?*?-^^J 
opened  may  exist  independently  of  any  estate  «•  Armitage, 
in  the   surface  of  the  la||^^;  which  interest,  Prest  wbit.' 
until  reduced  into  actual  possession,  so  far  re-  vtid^yTie  v. 
sembles  a  remainder  atf  not  to  be  liable  to  ^'^n\A^ 
Dower ;  and  for  the  samfl|^ason  may  perhaps  stoughton  o. 

■L  'J         J         1    •         •      j^Bl.  Leigh,  1  Tun. 

be  considered  as  lying  m  QTCpt.  401!  Bui  tee 

(1165.)  Rights  of  accammodatian  in  another's  *^'^'*^^- 
land,  as  distinguished  |y>m  those  which  are  5B.&C.  2^9. 
directly  profitable,  are  properly  called  Ease- 
ments. These  serve  as  excuses  in  an  Action  of 
Trespass  brought  by  the  owner  of  the  land,  and 
may  also  be  actively  asserted,  in  case  of  dis- 
turbance, by  an  Action  on  the  Case. 

(1166.)    Of  this  kind  is  a  private  right   of 
Way.     Such  a  right,  if  in  Gross,  seems  to  be  i4Vm.io6. 
not  properly  a  Tenement ;  but  it  may  be  an-  Beandeiy  v. 

J  "I  ij  J  jA/»n  Brook,  Cro.Jac. 

nexed  to  a  house  or  land,  and  made  to  follow  189.  And 


see 


It  through  all  circumstances  of  ownership.   The  LacM!5*B!& 
extent  of  the  right  is  measured,    like  that  of  ,^' t^n^"**" 
Common,  by  the  means  of  enjoyment ;  it  may  «  »•  &  c.  96. 
be  a  Way  to  be  used  alone,  or  in  company ;  on  BaiUrd  «.  Dy- 
foot,  or  on  horseback ;  with  carriages,  or  cattle. 
(1 167.^  The  Title  to  it  maybe  by  Prescription, 
Grant,  or  necessary  Implication.   The  last  takes 
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HovtoB  o,  place  wherever  the  pvrehaser  of  land  haa  i» 
8 t!r!5o.      ^wful  acce3s  to  it  but  through  other  laod  oC 

the  Grantor ;  and  the  thwoughfaxe  thus  inqpUed 
in  the  Grant  is  called  a  W«y  of  Neeessitj; 
Where  there  is  no  such  neceasityv  a  penqaoent 
HewimsvJShtp.  right  of  Way  cannot^  it  aeenis,  be  created  Qther-> 
^^K  ^^e  than  by  Deed.    And  H  has  been  held 

^■**^^-  that  a  Bai^tn  and  Sale  is  not  a  proper  instru-. 
jac  i«9.  ment  for  this  purpose.  (1 168.)  A  Grant  how^ 
cailbJu  i!  ever  will  be  presumed,  wherever  a  Way  has 
Wilson,  3  E«sf,  i)een  enjoyed  peaceably  yet  ad versdy,  without 

resistance^   and  also  without  any  apparent  par- 
mission  or  other  explanation  of  the  fact,  for 
Daniel*.  Norths  twcnty  ycars;  but  the  Grant  thus  presumed  can 
11    »t,372.    ^^y  j^^  coextensive  with  the  estate  of  the  per- 
son to  whom  the  use  of  the  Way  at  the  com* 
mencement  of  the  period  would,  if  ill^^,  have 
been  injurious;  that  is,  the  person  in  actual 
possession  of  the  land  over  which  it  passed ; 
whose  acquiescence,  (at  least  if  he  be  a  Tenant 
for  years  only,)  in  a  matter  which  does  not 
affect  his  purse,  is  not  allowed  to  prejudice  the 
reversioner  *.    (1170.)  On  the  same  principle, 
sB,hC.3S9.  after  the  disuse  of  a  Way  for  twenty  years,  a 

Release  of  it  will  be  presumed. 

(1171.)  The  right  to  running  Water,  and  to 
CroM  V.  Lewis,  li^t,  is  acquired  by  mere  occupancy,  if  con* 

9  £•  Ac  C«  686»  

*  (1169.)  The  same  rule  is  applicable  to  the  dedication 
of  a  Road  to  the  Public.  Wood  v.  Veal^  5  B.  &  A.  454. 
And  a  public  right  once  existmg,  as  it  may  be  abofished 
by  Writ  of  Ad  quod  Damnum,  may  also  fail  through  dis- 
use.    See  R,  V.  Montague,  4  B*  &  C.  598. 
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tiiuied  for  *  twenty  years  without  iorterruption 
from  the  pereoite  the  situation  of  whose  lands 
enaUks  thetn  to  obstract  its  passage ;  provided 
those  persons  at  the  commencement  of  the 
period  wtf  e  ib  possession  of  a  sufficient  estate 
to  bind  the  property  by  their  acquiescence.  Moore «.  Raw* 
And  tiiese  rights  may  be  lost  at  once  by  such  ss2. 
acts  as  imply  a  total  abandonibent  of  them. 

(1172.)  The  right  to  Pews  or  Seats  in  a  Mainwariugo. 
Church  may  be  claimed  as  appurtenant  td  a  a!  356. 
Messuage  within  the  Parish,  either  by  a  Grant 
from  the  Bishop,  (which  is  called  a  FacuUyi) 
or  by  Prescription :  and  from  loner  uninter-  Griffith «.  Mat- 

A  J  Ti        ix.  1.  J     thew8,5T.  R. 

rupted  usage  a  Faculty   may    be  presumed,  t96. 
though  the  usage  appear  to' haTe  commenced      ('^^^0 
within  time  of  memory.     Where  no  such  Title  Clifford  v. 
can  be  made,  the  right  of  sitting  is  purely  of  a.  49» ;  BTer- 
ecclesiastical  cognisance.  5  b.  &  c.  i. 


Sect.  4.— 0/  Tithes. 

(1173.)  Tithes,  it  is  well  known,  are  of 
Ecclesiastical  origin ;  though  in  some  instances 
they  are  now  no  longer  the  property  of  the 
Church.    All  Tithes  are  either  Personal,  Pre-  6Bac.Ab.r15. 

_  -  _,.  ,  .     .  ^  796;  andseeSt. 

dial,  or  Mixed.     Personal  Tithes,  consistmg  of  «  &  s  Ed.  e,  c. 
the  tenth  part  of  the  profits  of  mens  labour,  *'"•'" 
seem  to  have  been  generally  commuted  for  the 


*  (1171.  «.)  TTiere  is  a  Custom  which  prevents  the  ap* 
plication  of  this  rule  to  buildings  in  the  City  of  London. 
See  WynUanley  v.  Lee^  a  Swanst.  333. 
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more  moderate  tribute  of  Easter  Offerings  ;  mi- 
less  in  Fishing  Towns,  or  other  places  where 
peculiar  circumstances  have  caused  a  continu- 
ance of  the  primitive  usage.  The  occupier 
of  a  Com  Mill  may  be  liable  to  this  kind  of 
Tithe ;  but  not  a  common  Day  Labourer,  nor 
any  Servant  in  Husbandry ;  nor  (of  course} 
a  Farmer,  as  such. 
6Bac.Ab.7is.  ( 1 1 74.)  Predial  Tithes  arise  from  the  vege- 
table produce  of  Land :  Mixed  Hthes  from  the 
animal  produce.  There  are  no  Tithes  of  Mi- 
ll Co.  i6.  nerals  unless  by  Custom.  By  Custom  also, 
as  in  many  ancient  Cities  and  Boroughs,  a 
tribute  may  be  due  for  a  House,  under  the 
name  of  Tithe.  Such  Tithes,  within  the  City 
of  London,  are  ascertained  by  St  37  H.  8,  c.  1 2, 
ss.  2.  11.  18 ;  and  St.  22  &  23  Car.  2,  St.  2, 
c.  15,  ss.  1,  2,  3.  10. 
6  B*c.  Ab.  738;      ( 1 1 75.)  The  occupicr  of  land,  when  he  gets 

ff S.I111V0II  fl-  ^^ 

Trappcs,  i  Tau.  in  his  crop,  must  set  apart  or  distinguish  every 
^'  tenth  Sheaf  of  Wheat,  and  of  grass  every  tenth 

Cock  after  the  first  tedding;  and  so  every 
tenth  Cock  of  Barley,  &c. ;  but  is  not  obliged 
to  give  notice  to  the  Tithe  holder,  or  to  take 
any  further  trouble,  except  that  the  whole 
crop  must  remain  so  long  on  the  ground,  after 
setting  out  the  Tithe,  as  to  afford  sufficient 
opportunity  for  inspection  and  comparison. 
But  the  Common  Law  in  these  respects  is  often 
6Bac.Ab.7so;  Varied  by  Custom.  (1176.)  Tithe  is  not  due 
s3f&V6i3"  of  Oak,  Ash,  or  Elm  Trees,  nor,  in  some  partsc 

of  the  Country,  of  other  Trees  there  used  fi>r 
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timber,   wben  cut  after  the  age    of   twenty 
years :   nor  are  the  loppings  of  such  Trees, 
titheable;    but  the  underwood  which  springs 
from  their  stools  after  they  have  been  felled  is.  Fordv.Rac8ter, 
not  privileged ;  and  it  is  even  held  that  if  this,  chichesuir^^ ' 
underwood  be  suffered  to  grow  for  twenty  years,  ^^"^^^^'^ 
and  acquire  the  character  of  timber,  it  will  still  ^^^'^^^' 
be  titheable.    (1177*)  The  grass  or  other  pro- 
duce *  consumed  by  animals,  which  are  neither  6BM^Ab.7i5. 
used  in  husbaadry,  nor  afford  a  Mixed  Tithe 
within  th^  parish,  is  in  general  subject  to  an 
impost  called  Agistment  Tithe :  but  this  seems 
not  to  be  payable  for  land  which  has  yielded 
Tithe  of  Hay  in  the  same  year,  though  a  second 
crop  of  hay  would  not  be  exempted.    (1178.) 
By  St.  11  &  12  W.  3,  c.  16,.  made  perpetual 
by  1  G.  1,  St  2,  c  26,  s.  2,  the  Tithes  of 
Hemp   and   Flax   are  fixed   at  5  s.,  per  acre. 
(1179.)  Of  Mixed  Tithes  it  may  be  observed,,  6Bac.Ab.r4o. 
tiiat  the  Milk  of  all  Cows  is  to  be  set  out  every 
tenth  day ;  and  every  tenth  head  of  the  young  Weichv.Uppiii, 
of  animals,  when  weane4;    though  the  right  ^  ^  ^  ^*  ^^^ 
accrues  upon  its  birth.      Wool,  Honey,  and  6Bac.Ab.7f5. 
Fish  taken  from  a  Pond,  are  also  titheable. 

(1180.)  The  Law  makes  a  further  distinc-  id.73i;Dawi 
tion  between  Great  anjd  Small  Tithes.    Com,  c.^Ti"'^^^ 
Hay,  Peas  and  Beans,  Tares,  and  in  general, 
Wood,  are  Great  Tithes.     But  all  Personal  and 
Mixed  Tithes,  and  also  Hops,  Flax,  Saffron^ 


*(H77.  n.)  Hence  Tithes  may  be  due  in  respect  of  a 
riglit  of  Common.  '  See  Steele  v.  Mantis^  5  B.  &  A.  22. 
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Potatos,  and  sometimes,  by  CuMom,  Wood, 
are  Small  Tithes. 

(ii8i.)  Bj  the   Common    Law   the  only 

remedy  against  the  occOfHer  of  the  land,  for 

the  withholding  or  Subtraction  of  Tithes,  was 

o».Ei.«07.     *^   ^^    sought  in   the   Ecclesiastical  Court; 

though  if  a  Stranger  took  ^era  away  a^  they 
were  set  out,  an  Action  might  be  4irought 
against  him  in  an  ordimyry  Court  of  Law.  By 
St.  2  8c  s  Ed.  6,  o.  13,  8S^«^i3,  14,  A:  15,  &e 
jurisdiction  of  the  Ed^iastical  Courts  Is  as- 
serte^j  bi(t  with «  saving  of  4iie  control  exer- 
cised over  thei9  by  the  King's  Courts  of  Record, 
to  which  all  questions  of  Tide  properly 'bel<mg*, 

(118^0  ^y  s*  ^9  ^i  "f^^^y  in  the  ficdeitias* 
tical  Court  for  subtraction  of  Fre<fial  Tithes  is 
extended  to  the  double  value  with  costs  of  suit ; 
vriiile  by  s.  1,  a  forfeiture  of  the  treble  vatue  is 
imposed,  which,  though  not  expressly  given  to 
the  person  entitled  to  the  Tithe,  is  recoverable 
by  him  in  an  Action  of  Debt ;  and  thus  he  has 
an  option  of  remedies  in  the  Eoclesiai^eal 
and  Temporal  Courts.  (1183.)  By  fiev»td 
later  Statutes,  and  ultimately  by  8t  53  G.  3^ 
c.  1  ixy,  and  St.  7  G.  4,  c.  15,  any  amount  of 
Tithes  not  exceeding  io/«,  or  in  4he  case  of 
Quakers  50/.,  may  be  recovered  by  summary 
process  before  two  Justices  of  the  Peace  in  the 
County,  (neither  of  them  being  Patron  of  the 
Living,)  who  are  empowered  to  levy  tite money 
by  Distress.  (1184.)  "^^  Statute  of  53  G.  3, 
has  also  regulated  the  proceedings  of  Eccle- 


Co. Xitt.  159.  a. 
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siaBtical  Courts ;  and  in  s.  5,  has  limited  the 
period  within  which  actions  may  be  brought  for 
Tithes  to  six  years  from  the  time  of  their  be- 
coming dne.    (11 85,)  There  are  also  remedies  6  B«c.Ab.  766. 
for  the  snbti^action  of  Tithes,  which  often  in-  518';  Bp'oVst.' 
Tolve  proceedbgs  for  determining  questions  of  ua^^jL:!349. 
Modus  or  'Exemption,  established  in  Courts  of 
Equity.     Of  these  it  will  be  sufficient  here  to  1  Fhiti.  Bv. 
observe  4hat  examined  Copies  of  the  Decrees  LadV  DaVt- 
made   in  such    Suits,   are-iegal  evidence  in  berCifiE^t, 
Actions   between  ;tne  Ipltme  parties  and  their  ^'^^^^ 
representatives    and  successors ;    and  -lA^the    (493,  499.) 
Answer  of  the  Defendant  may  ^e  used  against 
him  and  his  representatives ;  and  the  written 
Deposition  of  witnesses  ^in  a  Suit  regularly 
instituted,  who  are  since  oead,  are  available  on 
either  side. 

(1186.)  Land  may  be  free  from  Tithe  by 
Composition,  or  by  Privilege.  Compositions  of 
this  kind  are  often  made  at  thb  day  by  Act 
of  Parliament,  upon  the  Inclosure  *  of  Wastes 
or  open  Fields.  ( 1 1 87.)  And  before  the  St.  2  p.  Wim.  57s, 
1 3  'Eliz.  (N  1 0,  the  same  thing  might  be  effected 
by  a  Deed  in  which  the  Parson,  Patron,  and 
Ordinary  joined.  Though  secondary  evidence 
of  such  a  Deed  may  be  adduced  when  it  ap-  Heathcotev. 
pears  to  have  been  lost,  its  existence  can  never  sBrTcl^c! 

.  f  17 ;  and  see 

*  (1}86.  n.)  The  St  2  &  3  Edw.  6,  c.  13,  s.  5,  where 
lands  naturally  barren  are  improved  and  made  productive, 
exempts  them  from  Tithe  for  seven  years.  See  6  Bac. 
Abr.  743  ;  Wartoick  v.  CoRinSy  2  M.  &  S,  349 ;  5  M.  &  S. 
166 ;  Lord  Sdsea  v.  PMv^  6  Tau.  297. 
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be  presumed  gainst  tb«  church  wiUiin  the  pe- 
riod of  legal  memory.  (1188.)  But  the  con- 
stant payment  or  performance  of  a  |ixed  tribute 
or  service  in  lieu  of  Tidies  is  evidence  of.a  Pre- 
scriptive or  Customary  Compo3itioD,orig^ting 
befofe  the  time  of  ^lemory,  which  is  calTed  a 
Modut^, (i\&g,)  To 'this  the  general  rules  re- 
(iOS8,Ac.)  lating  ta  Prescriptions  and'  Customs  are  appli- 
cable,  VI  .It  is  essoitial,  in 

6  Bk.  Ab.        pa^ticuli  iLtfr^iug  from  the 

^w'uibmt.      MAus.  ould  B^ertain  and 

lJEMt.33;        .     ^fcj_  .1-  /        ■ 

5)ii>rt«.LM,      tQvana  ts  ot  money,  (as  is 

sj.kw.i64.    ^ost^  must  not  far  exceed 

the  prob  bes  in  those  ancient 

times  before  money  fatcame  abundant.  (1 1 90.) 
1  PhiiLE*.  (50.  A  Customary  Modus  which  extends  through  the 
(1044.)      whole  parish,  may  be  supported  by  evidence  of 
*.  ',  general  reputation ;  and  on  the  otber  hand,  in 

'^(t^i-)      all  questions  of  exemption,  the  private  memo- 
id.  »3*.nd    randums  of  a  deceased  Rector  or  Vicar  rela- 

Short  e.  Lee,  .  it    m-  %  t      -      -i  i 

tth.nfr.  tmg  to  the  receipt  of  lithes  are  admissible 

on  behalf  of  the  successor.  (1191.)  But  the 
best  evidence  in  these  cases  is  generaUy  to  be 

t  pi.iii.  Er.  found  in  the  Terriers  of  the  Parish ;  which  are 
inventories  of  the  rights  of  the  Church,  depo- 
sited from  time  to  time  in  the  R^istry  of  the 
Bishop  or  Archdeacon.  To  make  theSe  admis- 
sible in  favour  of  the  Parson,  they  must  bear 
the  signature  of  the  Churchwardens  or  other 
substantial  Inhabitants ;  but  it  does  not  appear 
necessary  that  they  should  be  signed  by  the 
Parson,  though  without  that  circumstance  they 
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inay  have  less  force  as  evidence  agijinat  tte 

Church,     (1192.)  If  a  Verdict  has  been  given 

in  aformfiy  suit  relating  to  the  Tithes  of  the  Ben»onD.oii»e, 

same  \fiid,  it  is  admissible  as  evidence,  although  Trayii  >.  chi^ 

no  ppnaexion  be  established  between  the  Titles  ^°m.  *'^*'"' 

of  fhe  Tenant  who  was  JJefendant  in  thaf  Suit  (+98.  ii85.> 

and  flf  the  present  Tenant    And  the:6fflne  rule 

seems  applicable  to  the  admissibilily  of  the  re- 

corde 

(•■ 

Comf 
Tithe 
theC 

But  t  H«dr.  315. 

privileged  to  enjoy  a  m^  absolute  exemption 
on  various  grounds,  whj^  seem  to  be  all  redu- 
cible eithtt  to  the  "IJlle  of  Prescription,  or  to  ^ 
the  decree  of  the  CoQtacil  of  Lateran  in  the  year 
1215.    (1194.)  This  Decree,  though  made  in  «in.t..«5s!* 
the  reign  of  King  John,  and  therefore  within      / 
the  time  of  memory,  yet,  being*  allowed  by  the 

'  (1195.)  It  is  otherwise  wifh  the  Popa'B  Bulla,  which, 
According  to  Lord  Coke,  awet  t)ad  8117  legal  validity  in 
this  counUy.  But  if  the  alleged  eiLemption  do  not  appear 
to  have  originated  since  the  accession  of  Rich.  I.  in  1189, 
all  inquiry  into  the  lawAiInees  of  its  conunencement  is  pre- 
cluded :  and  the  Bull,  it  is  conceived,  may  be  good  eri- 
deoce  of  a  prior  exonplion.  llie  exemplificatioD  of  a 
Bull,  under  the  Bishop's  seal,  has  been  allowed  to  be  given 
in  evidence.  Hardr.  118.  And  the  Courts  in  general 
seem  to  have  been  more  indulgent  in  this  matter  than  the 
faanmA  Author  of  the  Institutes.  See  Com.  Dig.  Dismes, 
E.7. 

B  B 
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general  consent  of  the  realm,  became  part  of  the 
English  Law.  Its  effect  indeed  seems  to  have 
been  rather  to  narrow  the  grounds  of  exemption 
already  recognised,  than  to  introduce  any  new 
one.  (i  196.)  The  Orders  of  Cistertian  Monks, 
Knights  Templars,  and  Knights  Hospitallers, 
(or  of  Saint  John  of  Jerosalem,)  are  hereby 
discharged  from  the  payment  of  Tithes  for  such 
of  their  *  lands  as  they  cultivate  with  their  own 
w"*^h*  *c  J^^u^ds  or  at  their  own  expense.  This  discharge 
£1. 511;  3  Barr.  therefore  never  extended  to  their  lessees ;  though 

it  was  otherwise  in  the  case  of  a  more  complete 
Sfot*"^*'  discharge  by  Prescription.  (1197O  But  even 
Ciir.4««;  p«j?e  lands  absolutely  Tithe-free  by  Prescription,  if 
&W.513S  '  aliened  for  an  estate  of  inheritance,  became 
GmDe.*id.  subject  to  Tithe  while  that -estate  continued; 
^^'  and  therefore  an  alienation  ip  fee  simple  extiu- 

guished  the  privilege.  Hence  the  lands  of  the 
Templars,  which,  after  the  dissolution  of  that 
order  in  1311,  were  added  by  St.  17  Edw.  2, 
St.  3,  to  the  possessions  of  the  Knights  of  Saint 
John ;  the  lands  held  by  Foreign  Monasteries  in 
this  Conntry,  which  were  taken  from  them  by 
a  Statute  of  2  Hen.  5,  and  the  lands  of  our  own 
Lesser  Monasteries,  which  were  confiscated  by 
St.  27  H.  8,  c.  28,  appear  now  to  be  universally 
liable  to  Tithe.  (1198.)  With  respect  to  the 
last-mentioned  Statute,  the  clause  in  s«  1,  that 

*  (1196.  n.)  Lands  afterwards  acquired  did  not  partake 
( 1022.)      of  this  privilege :  but  it  seems  that  for  this  purpose  Esdieat 
is  not  to  be  considered  as  a  new  acquisition.    Hai^.  Co. 
Litt.  18.  b.  n.  2. 
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the  King  should  have  and  enjoy  the  lands  in  as 
large  and  ample  manner  as  tiie  Abbots,  &c,,  Cro.jic.6oe. 
has  been  decided  not  to  extend  to  any  exemption 
from  Tithe,    But  the  Statute  31  H.  8,  c.  13,  by 
i¥bich  the  possessions  of  the  Greater  Monas- 
teries were  conveyed  or  confirmed  to  the  King, 
provides,  in  s.  21,  by  express  words,  for  the 
continuance  of  their  exemptions.     And  as  the 
whole  Statute  appears  to  be  framed  with  a  view 
to  further  confiscations,  it  has  been  decided  that 
this  clause  extends  to  the  lands  of  the  Knights  6  Bac.  Ab.  756. 
of  Saint  John,  given  to  the  King  in  the  next 
year  by  ♦  St.  32  H.  8,  c.  24,  which  does  not 
contain  any  words  for  this  purpose. .  (i  1 99.)  The 
general  result  at  this  day,  as  to  land  which  is  2  Co.  48.  b. , 
in  lay  hands,  appears  to  be,  that  if  it  be  shown  c"  eI.  «o6 "*' 
to  have  belonged  to  a  Religious  House  included  ^fc^A^^'b. 
in  the  purview  of  St  31  H.  8,  c.  13,  (for  which  ^^' 
purpose  the  Survey  taken  at  the  Dissolution, 
and  other  public  documents,  are  available,)  and  ^  stark.  Et. 
that  it  has  not  usually  yielded  Tithes,  or  at  least 
not  while  in  the  occupation  of  the  owner  of 
the  t  inheritance,  it  must  be  concluded  to  be 
legally  Tithe-free  in  the  manner  represented  by 

*  (1198.11.)  See  also  as  to  Chantries,  Collies,  ^c, 
St.  37  H.  8,  c.  4,  and  1  £dw.  6,  c.  14. 

f  (1199.  n.)  It  has  been  doubted  whether  land  which 
belonged  to  the  Cistertians  or  Hospitallers  is  tithe-free  in 
the  hands  of  a  Tenant  for  life.  But  the  question  seems  to 
have  been  finally  decided  in  the  aflirmative,  at  least  with 
respect  to  a  Tenant  for  life  under  a  Settlement,  in  the  case 
of  Hett  V.  fiS^ds.    4  Gwill.  1515. 
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the  evidence ;  unliess  on  the  other  side  the  ac- 
quisition of  the  land  hj  the  Religious  House, 
or  the  commencement  of  its  actual  exemption, 
be  shown  to  have  taken  place  since  the  acces* 
■sion  of  Rich.  I.,  or,  in  the  case  of  the  Cister- 

(1039.1 194.)  tians  and   Hospitallers,  since  the  Council  of 

Lateran. 
(7.)  (J20o0   The  right  to  Tithes,  as  to  other 

Aings  under  the  Common  Law,  is  gronnded 
partly  on  Reason,  and  partly  on  Usage ;  which 
last,  though  perhaps  d  casual  origin,  must  now 
bear  a  reason  in  itself,  if  it  b^d  to  settlement 
and  peace.  The  oHginal  reason  of  an  impost 
for  the  support  of  the  Ministers  of  Religion,  is 
sufficiently  obvious ;  and  the  rejection  of  such 

1  Cor.  c  9.       a  provision  is  certainly  no  point  of  Christian 

doctrine.  But  that  this  impost  should  consist 
of  the  tenth  part  of  the  produce  of  th6  soil, 
though  of  Divine  itostitution  in  the  Levitical 
Law,  yet  when  first  established  in  Chl^kt^dom 
could  be  reasonable  only  so  feir  as  it  vms  ex- 
pedient. Perhaps  however  it  was  not  unwise, 
at  that  time,  tatfaer  to  rest  on  an  imperfect 
analogy,  than  to  attempt  the  solution  of  so  ex- 
tensive and  complicated  a  question ;  and  vrbat- 
ever  inconveniences  may  have  ensuedi  it  is 
clear  that  no  attempt  onght  now  to  be  made  for 
their  reftioval,  vvithout  duly  Weighing  the  danger 
of  removing  with  them  the  landmarks  of  pro- 
perty, and  of  misappropriating  to  ordinary  uses 
vrhat  has  once  been  consecrated  to  objects  <A 
permanent  and  paramount  importanc^^ 
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(laoi,)  It  appears  tbat  the  people  of  Eng-  «iMt.6ii. 
land  were  anciently  pennitted  to  bestpw  their 
Tithes,  or  the  greater  part  of  them,  on  Churches 
of  their  own  choice.  But  about  the  year  )  200, 
by  a  Pecretal  Epistle  of  Pope  Innocent  III. 
to  the  Archbishop  of  Canterbury,  which  was 
adopted  into  our  Law,  they  were  directed  to 
pay  them  entirely  to  their  own  Parish  Churches. 
From  this  time  therefore  the  Tithes  arising 
within  every  Parish  became  united  in  Title  to 
the  Church  and  Glebe,  and  vested  in  the  Par- 
son or  Rector;  (1202.)  except  that  in  some 
places,  from  the  uncomplying  disposition,  it 
xaay  be  supposed,  of  the  landholders,  the  Rector 
of  one  Parish  has  become  entitled  to  what  is 
called  a  Portion  of  Tithes  arising  within  an- 
other.   Such  a  ricrht  is  evidently  of  a  prescrip-  Barnes  cMai- 

A  A  A  A  4^  singer,  13  EMt 

tive  nature,  ana  depends  upon  evidence  of  ac-  f5i. 
tual  enjoyment;    (1203.)  while    the  general      (^^^^') 
right  which  the  Rector  has  by  the  Common 
Law  rests  upon  the  simple  fact  of  the  lands 
being  within   the   boundaries   of  his   Parish. 
These  boundaries  may  be  ascertained  by  repu- 
tation, or  by  the  unresisted  acts  or  claims  of  ^^*"'J^'5*^' 
Parochial  Authorities,  and  particularly  by  the 
yearly  perambulations  usually  made  for  that 
purpose.    (1 204.)  Some  places  are  nQt  included 
within  any  Parish,  and  of  these  the  Tithes  be*  <  in>t.  647. 
long  to  the  King  by  his  Prerogative. 

(1205.)  By  the  Common  Law  the  Right  tp      (ii9S.) 
Tithes  could  not  be  vested  in  any  lay  Subject,  6Bac.Ab.rw. 
thpngh  it  might  be  extinguished  by  virtue  c^  a 
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Grant  to  the  owner  of  the  land.    But  the  Reli- 
1  Bi.  comm.     gious  or  Monastic  Corporations  contrived  in 

numerous  instances  to  appropriate  to  themselves 
the  profits  of  Churches  to  which  they  had  the 
right  of  Presentation,  and,  providing  as  they 
might  for  the  performance  of  the  rectorial  duties, 
to  vest  the  Rectory  itself  in  their  own  body 
politic  and  spiritual,  to  the  great  refreshment 
(208.)      of  its  mortified  natural  members,    (i  206.)  The 
extreme  abuses  of  this  practice  gave  occasion 
to  the  St.  4  H.  4,  c.  1 2,  by  which  it  was  en- 
acted that  *^  in  every  Church  so  appropriated 
^'  or  to  be  appropriated,  a  Secular  person  should 
**  be  ordained  Vicar  Perpetual,  canonically  in- 
^'  stituted  and  inducted  in  the  same,  and  con- 
**  veniently  endowed  by  the  discretion  of  the 
**  Ordinary,  to  do  Divine  Service,  and  to  in- 
'^  form  the  people,  and  to  keep  hospitality 
**  there."     This  is  the  origin  of  all  the  Vicar- 
ages existing  at  this  day ;  in  which  the  Title 
of  the  Vicar  to  Tithes  or  other  ecclesiastical 
emoluments  always  depends  primarily  upon  the 
6  BacAb.  T«8 ;  Endowment,  which  was  made  at  the  discretion 

XJMj  Dart- 

month v.Ro-     of  the  Ordinary  in  pursuance  of  this  Statute; 

334.'       **'    (1207.)  though,  as  the  Rector  and  Vicar  vrere 

persons  equally  capable  by  law  of  holding  such 
property,  the  Deed  of  Endowment  seems  never 
to  be  conclusive  in  any  question  between  th^n^ 
but  a  variation  of  it  by  some  subsequent  instru* 
ment  may  be  presumed  in  favour  of  long  en- 
joyment by  either  party.  (1208.)  Most  Vicar- 
ages  are  endowed  with  the  Small  Tithes  of  the 
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Parish,  and  many  of  them  with  a  part  of  the  (i  1 80.) 
Great  Tithes.  But  the  Glebe  Lands  of  the 
Rector,  so  -long  as  they  continue  in  his  own  6B«c.Ab.r4s. 
occupation,  are  exempt  from  all  Vicarial  Tithes; 
and  so,  if  the  Vicar  have  any  Glebe,  it  is  ex- 
empt, while  occupied  by  him,  from  Rectorial 
Tithes. 

(1209.)  From  the  dissolution  of  Monasteries 
it  has  arisen  not  only  that  the  lands  of  many  (M99.) 
laymen,  (being  derived  from  the  Crown,)  are 
discharged  from  Tithes;  but  that  subsisting 
rights  of  Tithe,  and.  the  property  of  entire 
•Rectories,  are  vested  in  lay  hands.  (1210.)  For 
in  all  the  Acts  of  Hen.  S,  by  which  the  posses- 
sions of  Religious  Houses  are  given  to  the 
King,.  Parsonages  f  or  Churches  and  Tithes 
are  expressly  included,  and  (at  least  in  the  Sta- 
tutes of  27  &  31  H*  80  the  Royal  Grants  of 
them  are  confirmed.  (121 1.)  And  by  St.  32  (usi.) 
H.  8,  c.  7,  s.  2,  the  Ecclesiastical  remedies  for 
subtraction  of  Tithes  are  communicated  to  lay- 
men ;  and  by  s.  7,  the  Title  of  laymen  to  Tithes 

•  (1209.  n.)  A  Rectory  includes  the  Church  itself;  but         (*^  ) 
when  vested  in  a  layman  it  does  not  empower  him  to 
convert  the  edifice  to  profane  uses,  or  even  to  interfere 
with  the  Ecclesiastical  regulation  of  the  Seats.    Clifford  v.        (1172.) 
Wick*,  1  B.  &  A.  498. 

f  (1210.  n.)  If  this  provision  had  been  omitted,  the  ap- 
propriations would  have  ceased  upon  the  dissolution  of  the 
Corporations  in  which  they  were  vested,  and  the  Church 
woidd  have  recovered  its  rights.    Com.  Dig.  Adv.  D.  4. 

B  B  4 
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is  put  on  the  same  footing  ^  wi&  that  to  laod, 
by  giving  them  the  same  or  similar  Actions  for 
vindicating  their  estates  in  those  and  other  ec- 
clesiastical profits  against  all  persons  '^  claim* 
''  ing  or  pretending  to  have  interest  or  title  in 
"  or  to  the  same."     (1212.)  Hence  not  only 
may  Fines  be  levied,  and  Recoveries  suffered 
11  Co.  25.  b.     of  Tithes,   but  the  right  to  them  may  be  as- 
serted against  an  adverse  claimant  by  Eject* 
ment ;  though  it  seems  that  this  remedy  cannot^ 
(1 188.)      be  extended  to  the  right  to  payments  arisipg 
under  a  Modus.    (1213.)  Hence  also  all  such 
Actions  relating  to  Tithes  are  subject  to  the 
Statutes  of  Limitation ;  and  therefore  tibe  ac- 
1  Frest.  Abitr.   tual  cnjoymcut  of  this  kind  of  hereditament  for 
^'  sixty  years,  together  with  the  origmal  Grant 

(417. 707.)   from  the  Crown,  is  in  general  a  sufficient  Title 
to  it  in  fee*simple  against  all  the  world. 

(1214O  It  is  to  be  observed  that  Tithes  are 
so  far  of  a  distinct  nature  from  other  incorpo<» 
real  hereditaments,  that,  wherever  they  are 
(1205.)  granted  to  a  person  capable  of  holding  them^ 
(as  the  King's  subjects  in  general  are  of  those 
included  in  the  confiscating  Statutes,)  they  will 
Phillips  ©Jones,  continue  to  subsist  ia  his  hands,  although  he 

be  also  owner  of  the  land  from  which  they 
arise,  and  will  not  pass  from  him  by  a  mer^ 
conveyance  of  that  land,    or  even  of  "  all 


»■»■■■ '  ■■  ■  .1 


1.  n.  855.      *  (1211.  n,)  It  has  aocordbgly  been  Md  that  n  Cove^ 
1086.)       liSAt  may  run  with  Tithes  as  inth  Land.    Bali^  v.  WMp^ 

3  Wils.  35. 


OF   INCOBPOREAL  TENEMSlfTS.  377 

'^  *  hereditaments  and  appurtenanees  thereto 
"  belonging." 

(1215.)  Unity  of  possession  therefore  is  no  6  Bm.  Ab.  75(>. 
discharge   of  Tithe,   unless  it  be  immemorial  (iisi.  IHS.) 
and  uninterrupted ;  and  then  it  cannot  be  dis- 
tinguished from  Prescription^  and  consequently  (ii&s.uod.) 
cannot   be  alleged  by  a  layman  whose  lands 
did  not  formerly  belong  to  a  Religious  House. 
(1216.)  But  whether  the  retention  of  the  Tithes 
by  the  owner  of  the  land  for  sixty  years,  may      (1213.) 
not  constitute  a  sufficient  Title  to  them  in  his 
person  against  all  other  laymen,  has  been  a 
question  of  xtuich  dispute  ;*  though  it  may  now  Demeyv.  Hir. 
"be  considered  as  settled,  that  the  mere  reten*  \%[  ^^    ' 
tion  or  non-payment  does  not  amount  to  an       ^395  \ 
adverse  possession  upon  which  the  Statutes  of 
Limitation  can  operate;   nor  can  a  Grant  be 
presumed  without  the  aid  of  documentary  evi-      (ns?,) 
dence* 

(1217.)  Tithes,  like  other  incorporeal  here*  6BBc.Ab.758; 

T  .  1.1  4Btc.  Ab.  51, 

ditaments,  cannot  m  general  be  granted  without  &j^>  w^bnrd «. 
Deed:  but  there  have  been  various  opinions  458;'Fdii;. 
concerning  leases  of  them  to  the  tenant  of  the  ^f "°'^*  **^' 
land.    So  much  seems  now  to  have  been  ascer- 
tained, that  a  composition  may  be  made  with 
the  Tenant  by  parol,  which  will  have  the  effect 
of  a  Lease  of  the  Tithes  to  him  from  year  to 
year,  and  will  require  a  similar  Notice  for  its       C®^^-) 
determination.    (1218.)  The  yearly  recompense 


•  (12U.  n.)  The  word  "  hereditaments,"  however,  is  in 
itself  very  proper  for  including  Tithes.    See  s  Biag.  12$^ 
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Co.  Lin.  47. 


(1052-) 


(2S7.7I6.) 


See  IBL 

Coinm.  S84. 


(1215.) 


(436.) 


1B.&C.4S8. 


R. «.  Boldero, 
4B.  &C.  4e7; 
Bat  aae  lEt- 
chell  v.Ford- 
Imid*  6  B.  oc  C. 
S74. 

(11  SO.) 


(874.) 
Co*Iitt.l59.t. 

(7S4.) 
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in  money,  which  is  reserved  or  stipulated  in 
a  Lease  of  Tithes,  is  not  regarded  by  the 
Common  Law  as  a  Rent,  but  as  a  mere  per- 
sonal duty.  But  by  St.  5  G.  3,  c.  17,  Leases 
of  Tithes  made  by  Bishops,  Colleges,  &c.  are 
placed  on  the  same  footing  with  their  Leases  of 
Land  under  St  32  H.  8,  c«  28. 

(1219.)  The  Tenth  of  all  Ecclesiastical  Re- 
venues,  which  is  g^ven  to  the  Crown  by  St  26 
Hen.  8,  c.  3,  s.  9,  and  with  the  First  Fruits  is 
now  appropriated  tp  the  augmentation  of  poor 
livings  under  Queen  Anne's  Bounty,  seems  to 
be  of  the  nature  of  a  Rent ;  and  therefore 
whatever  part  of  it  issued  out  of  the  Tithes,  or 
other  property  of  the  Monasteries,  must  have 
been  extii^ished  by  unity  of  possession  in 
consequence  of  their  confiscation.  (1220.) 
But  *^  Tithes  impropriate  and  Propriations  of 
"  Tithes'*  are  expressly  subjected  by  St.  43 
Eliz.  c.  2,  s.  1,  to  the  Rates  for  Relief  of  the 
Poor;  and  Parsons  and  Vicars,  being  also 
named  in  the  same  Act,  are  rateable  in  respect 
of  their  benefices,  without  exception  of  Tithes ; 
which  liability  has  been  reasonably  extended 
to  a  Rent  created  by  an  Act  of  Parliament 
as  a  substitute  for  Tithes  which  it  extin- 
guished, lithes  are  also  included  in  the  Land 
Tax  Acts. 

(1221.)  It  seems  to  be  nowhere  precisely  laid 
down  that  Tithes  impropriate  can  be  takea 
under  an  Elegit  They  are  however  Assets  in 
the  hands  of  the  heir  when  they  descend  in  fee 
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simple ;  and  are  said  to  have  all  the  other  inci- 
dents *  of  temporal  inheritances. 

Sect,  5. — Of  Advowsons. 

(1222.)  An  Advowson  is  the  Patronage  of  a 
Churchy  or  the  authority  of  determining,  under 
certain  restraints,  who  shall  be  its  clerical  in- 
cumbent. It  is  not  therefore,  like  most  other 
incorporeal  hereditaments,  m  modification  of  (^) 
Kight  to  land  or  any  of  its  profits,  but  rather 
a  modification  of  Power.  (1223.)  All  Advow-  Co.iittii9.i>* 
sons  seem  to  have  originally  belonged  to  the 
founders  of  Churches,  as  recompenses  for  their 
endowment ;  and  most  of  these  Founders  being 
LiOrds  of  Manors,  there  has  generally  been  an 
immemorial  annexation  of  the  Advowson  to 
the  Manor,  so  that  by  any  conveyance  of  the 
latter  the  former  passed  as  appendant  to  it,  Co.Litt.sor.a. 
tudess  expressly  excepted.  At  this  day  how- 
ever Advowsons  frequently  occur  as  separate 
sabjects  of  property ;  which  are  said  to  be  in 
grosSf  in  contradistinction  to  those  which  are 
appendant.  (1224.)  When  Rectories  were  ap- 
propriated by  Ecclesiastical  corporations,  and 
Vicarages  endowed  as  before  mentioned,   the      (1206.) 


*  (1221.  n.)  But  as  they  cannot  have  been  in  lay  hands 
before  the  Dissolution  of  Monasteries,  they  are  never 
subject  to  any  Custom  which  relates  solely  to  the  pro- 
perty of  individuals  in  their  natural  capacity,  such  as  the 
rule  of  Descent  in  Gavelkind,  a  N.  R.  508.  It  seems 
however  that  they  may  be  parcel  of  a  Manor.  See  Harg. 
Co.  Litt.  58.  b.  n.  9. 


\ 
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Sherley  «. 
Underbill,  Mo. 
894;  Aiioo. 
Djer,  S50,  b. 


Artbtogton  v. 
Bp.  of  Chester, 
1  H.  BI.  418. 


Pamwortb  v. 
Bp.  of  Chester, 
4B.&C.555; 
Faalkner  o. 
£lger,  4  B.  & 
C.  449. 

See  Edinbo- 
rougb  f.  Abp. 
of  Cauterburj* 

Barn's  Eccl. 
Law,  Curates. 


dTaa.  463 ; 
1  H.  Bl.  425, 
431. 


See  Powell  9, 
Milbmk,  1  T. 
R.399. 
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Advowflon  of  the  Vicarage  became  of  course 
appendant  to  the  Rectory,  though  capable  of 
being  severed  from  it.  The  distinction  there- 
fore between  Advowsons  Appendant,  and  Ad- 
vowsons  in  Gross,  is  applicable  to  the  patronage 
of  Vicarages  as  well  as  Rectories. 

(1225.)  But  there  is  yet  another  kind  of 
PatrpnagCi  though  not  properly  called  an  Ad*^ 
vowson,  which  consists  in  the  power  of  ap<- 
pointing  a  Perpetual  Curate.  Such  Curacies 
are  of  two  kinds :  the  Brst  arises  from  the 
erection  of  a  Chapel  of  Ease ;  c^  which,  by 
the  Common  Law,  the  Minister  is  to  be  nomi- 
nated by  the  Incumbent  of  the  Mother  Church  ; 
unless  this  power  has  been  vested  in  others  by 
the  consent  of  Patron,  Parson,  and  Ordinary, 
or  by  immemorial  Custom,  which  supposes  sudi 
consent.  (1226.)  The  second  kind  is  to  be 
found  in  those  appropriated  Rectories,  where 
the  election  or  appointment  of  the  officiating 
minister  13  regulated  by  a  like  Custom ;  and  in 
some  also  which  by  other  means  have  escaped 
the  operation  of  the  St.  4  Hen.  4,  e.  1 2,  and 
falling  iQto  lay  hands  after  the  dissolution  of 
Monasteries,  had  no  other  provision  for  the 
service  of  the  Church.  In  this  last  case  it 
seems  that  the  Patronage  is  inseparably  inci- 
dent to  the  Rectory.  ( 1^270  S^<^  Cuiatesj 
haying  received  their  appointment,  enter  upon 
their  offices  without  other  ceremony  than  the 
licence  of  the  Bishop. 

(1228.)  There  are  also  donative  ^dvowsopA 


undef  which  the  IncUtDbent  i^  constituted  by  Bom'iBoct. 
the  sote  Orant  of  the  Pati^oB,  wi&out  any  CoTLtta**.^ 
further  cerdmony  vrhat^ven  (1229.)  But  in 
general  an  Ad^v^On  ta^y  be  said  to  consist  of 
the  right  of  notnkiating;  and  presenting  to  the  * 
Bishop^  upon  a  f  Vacaney  of  the  Church,  a  fit:J: 
person  to  be  by  him  instituted  Rector  or  Vicar. 
(11232.)  In  some  cases  it  deems  that  the  right 
of  mhnirutti&n  is  in  one  person,  atid  the  risfht  of  ^^^^^^y  »•  Un. 

i  r  /  O  derhill.  Mo. 

prtsentation  in  another;  but  the  former  con^  894. 
stitutes  the  substance  of  the  AdroWsom  (1 233.) 
If  the  Patron   fkil   to   make  his  presentation 
within  six  calendar  months  after  the  vacancy  Dyer,  347,  b. 
happens,  the  Bishop  becomes  entitled  to  collate  Ssif" ' 
a  person  of  his  own  choice ;  upon  his  neglect 
for  a  like  period,  the  right  lapses  to  the  Arch- 
bishop, and  Iroiii  him  to  the  King.     (1234.) 
The  Presentation  is  no  more  than  a  letter,  or 
it  may  be  a  communication  by  Parol,  to  the 


*  (1229.  nO  If  the  Biskop  be  himself  the  Patron,  the 
nommation  and  institution  are  united  in  one  act,  which  is 
dalled  Callation. 

t  (1230.)  ffhowerer  th^  tnciittAbent  he  nuadia  a  BiBho{>, 
A^  right  of  pl^saitation  upon  the  vaca^c^  thus  occa- 
sioned devolves  to  the  King.    2  Bl.  Rep*  773. 

j:  (1231.)  As  to  the  fitness  of  the  person,  see  1  BL 
Cointn.  3S9.  By  St.  13  &  14  Car.  2,  c.  4,  s.  I4,  he 
mutt  have  previously  been  made  a  Priest  by  Spiscopal 
Ordination;  in  cider  td  which,-  by  the  Canons  of  tiie 
Churdi>  eiiforced  liy  St»  44  6.  3,  c.  43,  he  must  have 
attained  the  complete  age  of  twenty-four  years>  unless  a 
Faculty  for  earlier  Ordination  be  granted  by  the  Arch* 
bishop  of  Canterbury  or  of  Anftagh. 
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Co.Litt.ito,a;  Bishop.     (1235.)  The  Institution  is  an  act  of 

more  solemnity,  which  is  evidenced  by  an  in- 
strument under  the  Bishop's  Seal,  (though  that 

Cio.  Car.  342.    pcrhaps  is  not  essential,)  and  by  registration  in 

his  Court.     (1236.)  And  this  is  followed  up 

Bnm't  E.L.      by  a  mandate  to  the  Archdeacon  to  perfqrm  the 

^^*"*^^'         ceremony  of  Induction,   ^hich  is  a  kind  of 

investiture  or  livery  of  seisin  of  the  Church 
property.    This   is  necessary  to  give  the  la- 

Com. Big.      .  cumbent  a   complete  estate   in  his  benefice;^ 

*^"*'  •    •    without  it  he  can  make  no  Grant,  nor  sue  in 

any  Court  for  his  Tithes;  but  by  Institution 
the  vacancy  of  the  Church  is  at  an  end,  and 
the  right  of  the  Incumbent  completed,  unless 
where  the  Royal  Prerogative  interferes.  (1237.) 
The  Patron's  remedy  against  the  Bishop,  if  he 
refuse  to  admit  his  Presentee,  is  by  Writ  of 
Quare  Impedit. 

ft  lost.  356.  There  are  three  kinds  of  Action  by  which  the 

right  of  Presentation  may  be  vindicated,  viz. 
Writ  of  Right  of  Advowson,  Assize  of  Darrein-  • 
Presentment,  and  Quare  Impedit.  The  last  of 
these  is  available  only  upon  an  actual  vacancy 
of  the  Church,  and  resistance  made  to  a  presen- 
tation :  and  by  the  old  Law,  though  it  might  be 
brought  by  a  purchaser  of  the  Advowson  who 
had  never  before  had  an  opportunity  of  pre- 
senting, yet  it  could  not  be  brought  by  any 
person  having  only  the  right  in  fee  simple  to  an 
Advowson  which  had  been  divested  from  him 
by  the  Usurpation^  or  effectual  presentation,  of 
a  stranger.    (1238.)  In  such  a  Case  therefore 
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it  was  necessary  first  to  recover  the  Advowsoir 
itself;  which  a  purchaser,  who  had  never  pre- 
sented, had  no  means  of  doing ;  but  any  person 
who  had  once  actually  presented  might  proceed 
by  Assize,  while  the  heir  of  such  a  person  was 
driven  to  his  Writ  of  Right.  But  since  it  has 
been  enacted  by  St  7  Ann.  c.  1 8,  that  no  Usur- 
pation shall  displace  the  estate  or  interest  of  any 
person  entitled  to  an  Advowson,  these  two  forms 
of  Action  have  become  useless,  and  the  Title  is 
now  always  tried  by  Quare  Impedit.  (1239.)  By 
St.  1  Mar.,Sess.  2,  c.  5,  it  is  declared  that  the 
Statute  of  Limitation  of  32  H.  8,  c.  2,  does  not  (375,  &c.) 
relate  to  Actions  concerning  Advo wsons ;  nor  is 
there  any  other  Act  which  limits  the  time  within 
which  such  Actions  must  be  brought.  ( 1 240.)  It 
follows  that  the  commencement  of  the  Title  to 
an  Advowson  cannot  be  fixed  at  sixty  years;  (417,418.) 
and  that  the  fact  of  ancient  possession  never 
constitutes  a  right;  though  it  may  afford  a 
strong  presumption  of  it.  This  presumption 
indeed  is  as  forcible  in  the  case  of  an  Advowson 
as  it  can  be  in  that  of  any  other  kind  of  pro- 
perty ;  for  it  rests  upon  unquestionable  evidence 
of  the  actual  exercise  of  at  least  a  pretended 
right,  since  the  entries  of  Institutions  in  the 
Bishop's  Register  are  always  accompanied  with  (1235.) 
the  names  of  the  Patrons  who  presented  ;  and 
it  is  aided  by  the  consideration  that  the  Institu- 
tion, being  a  sort  of  Judicial  act,  would  not  sLwtSAr. 
have  been  made  without  due  inquiry. 

(1241.)  Where  the  Title  to  an  Advowson  is 
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Co.  latt.  15.  b;  by  Descent,  it  must  be  derived  from  the  person 

(1223.)      ^^^  ^^*  presented  ;  or,  if  it  be  an  Advowson 

Appendant,  who  was  last  seised  of  the  Manor. 

^•^'**-**-«-    (1242.)  The  wife  of  a  tenant  in  fee  simple,  or 

in  tail,  is  entitled  to  Dower ;  but  her  third  part 
consists  in  a  right  only  to  the  third  presenta- 
tion, after  her  husband's   death,    which  shall 
(316.)     happen  in  her  lifetime.    (1243,)  When  an  Ad* 

and  fc'SJ'i^g.*''  vowson  dcsccnds   to  Coparceners,   the  eldest 

°-  *•  sister  is  entitled  to  present  alone  upon  the  first 

vacancy ;  and  it  is  evident  that  the  only  mode 
in  which  a  Partition  of  such  a  hereditament  can 
be  effected  between  them  is  to  assign  to  each 

Co.LUti64.b.j  her  turn  of  presentation,  which  thenceforward 

constitutes  in  her  a  separate  mheritance. 
(1244.)  Joint-tenants,  and  Tenants  in  Com- 
mon, before  partition,  ought  to  join  in  pre- 

7  Bic  Ab.  475.  sentation ;  but  the  Bishop  may  accept  the 
presentation  of  any  of  them  as  made  on  behalf 
of  the  rest. 

(1245.)  Th^  alienation  of  an  Advowson  may 
be  efiected  by  Deed,  Fine,  or  Recovery,  It  is 
said  that  the  Recovery,  if  it  be  of  an  Advowson 

Pig.iUe.97;    in  Gross,  ousrht  to  be  grounded  on  a  Writ  of 

5Co.40.b;        ^.    ,         >    A  1  »         ...         1  4  1 

«WiU.ii6.      Right  of  Advowson;  but  if  such  an  Advowson 

(615^  635 )  ^®  included  with  land  in  a  Writ  of  Entry,  the 

Recovery^trannot  be  impeached.     ( 1 246.)  Ad- 

vowdons  are  capable  of  being  entailed,  as  being 

(3. 6^.)     comprehended  under  the  word  Tenement  in  its 

S*  j!***i?* «••  widest  sense.     And  an  Advowson  Appendant 

C0.Tr.97.  Bot  *  * 

9ee4Buig.s95,  may  cvcu  be  held  by  feudal  service ;  though  it 
(1000.)     seems  to  be  otherwise  of  an  Advowson  in  Gross. 
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(1 247.)  It  is  peculiar  to  Advowsons  that  a  kind 

of  chattel  interest  in  them  may  be  created^  which 

does  not  consist  of  any  Term  or  period  of  enjoy* 

ment,  bat  of  a  single  future  firiait  or  benefit :  for 

such  is  the  effect  of  a  Grant  of  the  *  next  or  any 

subsequent  Presentation ;  and  indeed  if  any 

number  of  future  Presentatiofas  be  granted,  the  ^i^^^'*' 

case  is  similar.    (1248.)  If  however  the  owner 

of  the  Advowson  be  also  Incumbent  of  the  wintM, sur. 

Church,  the  right  of  presentation  accruing  on  R^nJSfJTBp. 

his  death  does  not  devolve  as  a  Chattel  upon  S'sfn^f^^Ss. 

his  Executor,  but  descends  to  his  heir.  I'^o^^tJ*?*/? 

( 1 249.)  The  Law  considers  an  Advowson  in  113. 
the  double  light  of  temporal  property  and  spi^* 
ritual  trust.    In  the  former  view,  it  justifies  the  Hsrg.  Co.  laU 
sale  of  it  in  fee  simple,  and  declares  it  to  be  c^.  LUt  974.  b. 
Assets  in  the  hands  of  an  heir ;  though,  as  it   (754.  874.) 
does  not  produce  any  annual  profit,  it  seems  not  «  Bac.Ab.71s. 
to  be  extendible  on  an  Elegit    (1250.)  On  the 
other  hand,  whenever  the  Church  has  become 
vacant,  a  public  and  religious  duty  attaches  so 
firmly  upon  the  immediate  right  of  presenta- 
tion, as  to  render  it  unalienable  ;  and  therefore 
by  the  old  law,  when  an  Advowson  descended  Co  utt.  ir.  b. 
on  an  infant  heir,  and  a  vacancy  occurred,  his  //oj^.  200.) 
Guardian  in  Socage,  to  whose  care  all  his  pro- 
perty was  committed,  was  not  entided  to  pre- 
sent, but  the  infant  must  act  for  himself;  and 


'  *  (1247.  n.)  Whether  the  Grantee  of  the  next  preseti- 
tation  may  suffer  from  the  incumbent's  promotion  to  a       (1230.) 
Biiboprick,  see  2  BU  Rep.  774. 

C  C 
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(246.)  by  tbe  late  Bankrupt  Act,  (St.  6  G.  4,  c.  16^ 
^  77>)  when  other  Powers  exerciseable  by  the 
Bankrupt  for  his  own  benefit  are  transferred  to 
the  Assignees,  this  is  excepted.  (1251.)  But 
before  the  Church  has  become  vacant,  a  Grant 
(1247  )  nay  in  general,  as  we  haye  seen,  be  made  of  the 
next  Presentation ;  and  the  interest  thus  created 
is  evidently  of  an  intermediate  nature  between 
the  mere  trust  and  the  absolute  property.  The 
validity  of  the  Grant  is  therefore  to  be  deter- 
mined by  circumstances,  and  particularly  by 
the  Consideration  upon  which  it  is  made ;  and 
Uiis  Consideration  must  be  estimated  by  rules 
peculiar  to  the  subject  matter. 

(1 252.)  These  rules  owe  their  present  strict- 
ness principally  to  the  Statute  of  31  £1.  c.  6, 
which  in  s.  5,  enacts,  '^  That  if  any  person  shall 
*•  for  any  sum  of  money,  reward,  gift,  profit,  or 
"  benefit,  direcldy  or  indirectly,  or  for  or  by  rea- 
"  son  of  any  promise,  agreement,  Grant,  Bond, 
**  Covenant,  or  other  Assurances,  of  or  for  any 
"  sum  of  money ,  &c.  present  or  collate  any  person 
**  to  any  Benefice  with  Cure  of  Souls,  Dignity, ' 
**  Prebend,  or  Living  Ecclesiastical,  or  give  or 
"  bestow  the  same"  for  such  corrupt  considera- 
tion, then  such  presentation,  &c.  shall  be  utterly 
void,  and  the  King  may  present  for  that  turn. . 
A  pecuniary  penalty  is  also  imposed  on  the  - 
parties,  and  the  presentee  is  for  ever  disqualified 
from  hplding  th^t  benefice.    And  by  s.  8,  a  pe- 
mMy  is  Ukewise  imposed  for  the  corrupt  ref^ 
nation  of  a  benefice.     (1253.)  In  the  construe-- 
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tiofi  of  thU  Statute  k  has  been  keld^  that  if  tb«  «  bm.  ak  iss. 
next  Presentation  can  be  shown  to  have  beM 
purchased  with  the  intention  of  presenting  a 
certain  person,  who  npon  the  vacancy  taking 
place  is  presented  accordingly,  this  fact  is  su& 
ficient  to  render  the  transaction  corrupt  and 
simoniacaL  And  though  an  exception  has  been 
made  in  the  case  of  a  Father  providing  for  hisr 
son,  the  principle  of  that  exception  has  since  s  b.  &  c.  est. 
been  denied.     (1254.)   And  by  St  12  Ann* 
c.  1 2,  all  persons  are  prevented  from  providing 
for  themselves  by  the  purchase  of  any  next  pre- 
sentation.    (1255.)   The  circomstance  of  the 
Incumbent  being  at  the  point  of  death,  when  fox  «.  Bp.  of 
the  contract  of  purchase  is  made,   may  also  cI^Xm!'*^* 
vitiate  the  transaction ;  nor  is  a  Grant  of  the 
Advowson  for  a  term  of  years,  which  may  pos- 
sibly extend  to  several  vacancies,  distinguish- 
able from  a  Grant  of  the  next  Presentation 
merely.     (1256.)   These  severe  decisions  are 
not,   however,   generally  applicable  to-  cases  Bamtv. 
where  the  next  Presentation  is  purchased  in-  Rep^^io5<.' 
clusively  in  the  fee  simple  of  the  Advowson ; 
a  distinction  which  would  be  mwe  reasonable, 
if  the  growing  fruit  were  not  the  most  valuable 
part  of  the  tree.   And  it  may  be  doubted  whether 
the  Statute  of  1 2  Anne,  (which  speaks  only  of 
next  Presentations^)  can  be  so  far  extended  as 
to  render  simoniacal  the  purchase  of  an  entire 
Advowson  by  a  person  who  afterwards  presents 
himself  upon  the  first  vacancy.     (1257.)  With^ 
respect  to  Presentations  accompanied  with  an 
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agreement  for  resigiuiti<m,  a  distinctioD  was  long 
supposed  to  exist  between  general  and  circum- 
stantial stipulations.     But  it  has  lately  been 
Ldf  s£Sd^      decided  by  the  House  of  Lords  that  all  such 
Buig.501.     '^gagements  are  void*    This  howeyer,  being 
a  somewhat  une4;pected  decision,  has  given  rise 
to  the  St  7  &  8  G*  4>  c,  25,  by  which»  engage- 
ments made  before  the  9th  April  1827,  for  the 
resignation  of  any  benefice,  when  a  person,  or 
Que  of  two  persons  naiQed,  should  become  qua- 
lified to  accept  it,  are  c4)K%med;  but  with  a 
Proviso  that  the  resignation  itself  shall  be  void 
unless  that  person,  or  one  of  those  two  persons, 
be  presented  within  six  calendar  months. 


CHAP.  vn. 

OF   CUSTOMARY    ESTATKS. 

(1258.)  BY  Customary  Estates  we  mean  those 
to  which  the  Title  is  not  only  modified,  but 
altogether  constituted,  by  •  Custom.  Such 
are  to  be  found  in  many  Manors ;  and  though 
the  Customs  of  these  Manors  are  almost  in- 
finitely diversified,   they  have    yet  all    some 


(1133.1152.)      *  (1258.  R.)  An  Allotment  made  under  an  Indosure 

Act  to  the  owner  of  a  Customary  Estate  in  respect  of  his 
Right  of  Common  Appendant,  will  not  be  of  Customary 
Tenure,  unless  so  provided  in  the  Act.  Doe  y,  Davidson^ 
3  M.  &  S.  175. 
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common  features,  which  the  law  recognises  as 
forming  a  uniform  system,  and  may  be  said  to  ^Ca.75.u 
have  adopted  into  its  own  body.  (i  259.)  The  * 
Lands  to  which  these  Customs  relate  are  called 
Customary  Lands ;  but,  subject  to  the  Estates 
in  them  which  the  Custom  confers,  they  are  S^*^!!'!!! 

y  5  Mod.  38S« 

held  also  by  the  Lord  under  toe  Common  Law 
as  part  of  the  Demesnes  of  his  Manor.  (1260.)  (1023.) 
For  these  Customary  Estates  were  in  their 
origin  mere  Tenancies  at.  Will,  though  by  long 
indulgence  they  htt^  in  many  instances  ac- 
quired the  character  of  a  permanent  inherit- 
ance ;  and  as  Tenancies  at  Will  they  continue 
to  be  considered,  in  all  questions  relating  to  the  Co.Tr.  5. 
Legal,  as  distinguished  from  the  Customary, 
property  in  the  land. 

(1261.)  The  great  criterion  of  a  Customary  Litt74,75. 
Estate  is,  that  all  alienations  of  it  must  be 
transacted,  in  part  at  least,  in  the  Lord's  Court 
Hence  the  proper  evidences  of  Title  to  such  see  Doe «.  Cai- 
Estates  are  copies  of  the  Court  Rolls;   from  484.  '     ' 
which  the  Tenants  of  them  are  in  general  de- 
nominated Copyholders.      (1262.)  The  Court 
of  which  we  here  speak  must  not  be  confound-      (1027.) 
ed  with  the  Court  Baron,  properly  so  called;  4t.r"*^:'^ 


*  (1259.  n.)  A  Customary  Estate  may  subsist  in  Under- 
woods  without  the  soil,  and  in  the  herbage  or  vesturtt'of  (i  i62.) 
land,  {Stammert  ▼.  Dixofh  7  East,  aoo,)  and  also  in  some 
decidedly  incorporeal  Tenements;  but  it  is  absolutely 
necessary  that  the  subject  should  have  existed,  as  parcel 
of  a  Manor,  from  time  immemorial.  See  Co.  Litt.  58.  b.;. 
Co.  Tr.  97 ;  1  Bac.  Abr.  7aa 

C  C3 
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for  though  it  eommdnly  happens  that  thev  are 
held  at  the  same  time»  aad  the  same  Roll  serves 
to  record  the  proceedii^  of  both,  the  two 
Courts  are  of  a  nature  easatitially  distmct  To 
the  Court  Baron  the  Freeholders  of  the  Manor 
are  Suitors,  as  Judges ;  to  the  Customary  Court 
the  Copyholders  are  Suitors,  not  as  Judges, 
but  as  assistants  to  the  Lord,  or  his  Steward, 
one  or  other  of  whom  alone  exercises  the  judi- 
Co.Tr.53.  cial  authority.  And  though  there  should 
(1024. 1042.)  happen  a  failure  of  Suitors  to  the  Court  Baron, 

and  consequently,  in  strictness  of  law,  an  ex- 
tinction of  the  Manor ;  yet,  for  all  purposes  to 
which  the  Customary  Court  is  applicable,  the 
original  jurisdiction  will  continue. 

(1263.)  The  ordinary  mode  of  Alienation  of 
a  Copyhold  Estate  in  fee  simple  is  by  Surrender 
and  Admittance :  of  which  the  simplest  form  is 
as  follows.  The  Copyholder  appears  persons- 
ally  in  Court,  and,  by  whatever  ceremony  the 
Custom  of  the  Manor  may  have  prescnbed, 
professes  to  surrender  or  deliver  up  his  Land  to 
the  Lord,  (whether  in  his  own  person,  or, 
which  is  more  usual,  as  represented  by  his 
Steward,)  expressing  Uie  Surrender  to  be  to 
the  use  of  A.  and  his  heirs ;  and  thereupon  A. 
is  with  due  ceremony  admitted  Tenant  of  the 
land,  to  hold  it  to  him  and  his  heirs  at  the  wiU 
(1260.)  bf  the  Lord  J  according  to  the  custom  of  the 
iitt.84.  Manor*  He  then  pays  a  Fine  to  the  Lord; 
(1002. 1055.)  and  also  (if  required)  does  Fealty.    All  these 

circumstances,   or  at  least  the  Surrender  and 
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Admittance,  are  e&teredon  the  Court  Roll;      (I26i.) 
and  th3  new  Tenant,   paying  his  fees  to  the 
Steward,  receives  a  copy  of  this  fundamental 
document  of  his  Title. 

(1264.)  The  first  variation  which  we  may  . 
remark  in  this  form  of  proceeding,  is  where 
the  Surrender  is  made  at  one  Court,  and  the 
Admittance  postponed  to  another.     Here,  in 
the  interval,  the  estate,  instead  of  passing  to  Co.Tr.87. 
the  Lord,  (as  the  name  given  to  the  first  cere- 
mony might  be  thought  to  imply,)  continues 
vested  in  die  Surrenderor ;  but  the  Surrender,  at 
least  if  it  was  made  upon  good  Consideration,       (22s.) 
(viz.  of  money,  or  money's  worth,    or  future 
marriage^) .  is  irrevocable,  and  a  second  Sur- 
render to  the  use  of  another  person  would  be 
void.     (1265.)  A  Surrender  may  however  be 
made  upon   Condition;    which   is   the  usual 
mode  of  mortgaging  Copyholds;  and  if  the  Cro. Car. «74» 
money  be  paid  at  the  stipulated  time,  the  Sur- 
render, not  having  been  perfected  by  Admit- 
tance, becomes  void  without  farther  ceremony ;  siaonds  v. 
or,  supposing  the   Mortgagee   to   have  been  el'Sq;    "*' 
admitted,  and  to  have  taken  possession,   the  ^^-.'^'-i*®- 
Mortgagor  may  yet  resume  his  £8tate  by  making 
an  entry  upon  the  land.     (1266.)  But  as  upon 
Admittance  a  Fine  becomes  due  to  the  Lord, 
it  is  not  usual  for  a  mere  Mortgagee  to  be  ad- 
mitted to  the  Copyhold,  until  some  suspicion 
arises  that   his  loan    will  not  otherwise  be 
repaid ;  and  hence  it  often  happens  that  a  Con- 
ditional Surrender,  though  not  vacated  by  a 
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punctual  performance  of  th^^  Condition,   yet 

becomes  redeemed  upon  equitable  principles 

by  a  later  payment  while  tbe  transfer  of  the 

(^le  Mortg,     Copyhold  Estate  is  still  uncompleted.    In  such 

cases  it  is  usual  for  i\^.  Steward,  being  doly 
authorized  by  the  Mortgigi^to  make  an  Entry 
upon  the  Roll  that  the  debt  is  satisfied;  and 
thenceforward  the  Conditional  Surrender  is  as 
much  disregarded  as  if  the  Condition  had  been 
exactly  fulfilled.  (1267.)  The  principle  upon 
(1264.)  which  this  practice  lias  proceeded  seems  to  be, 
that  a  merely  voluntary  Surrender*   may  at 

*  (1268.)  See  1  Watk.  Cop.  87,  where  the  authorities 
See«IaoAmb^  for  this  position  are  given;  which,  however,  with  the 
^<**  exception  perhaps  of  a  dictum  hj  Kitchen,  are  not  quite 

satis&ctoiy.    The  reasoning  hy  whidi  audi  a  doctrine  is 
to  he  supported,  may  be  thus  stated:  the  Surrender  of 
itself  confers  no  estate ;  if  therefore  it  bind  the  land,  it 
must  bind  it  as  a  contract ;  but  a  merely  voluntary  con- 
tract is  never  enforced  either  in  Law  or  Equity ;  and  it 
would  be  absurd  that  what  has  no  validity  in  itself  should 
deprive  other  acts  of  their  efficacy.    To  which  it  may  be 
objected  that  the  Sunender  b  not  properly  a  contract  finr 
future  performance,  as  it  leaves  nothing  further  to  be  done 
by  the   Surrenderor;  but  is   rather  the    principal    and 
leading  part  of  the  Assurance,  and  may  be  compared  to  a 
Bargain  and  Sale  which  is  not  yet  enrolled.    For  it  is  to 
be  observed  that  the  Admittance  may  take  place  even 
.  after  the  death  of  the  Surrenderor ;  and  that  whenever  it 
is  made,  all  things  are  thenceforward  placed  on  the  same 
footing  as  if  the  Admittance  had  immediately  fbllowed 
the  Surrender ;  {Bchsoh  v.  Scott^  3  Lev.  385 ;    Vangham 
v.  Atkins,  5  Burr.  3764;  Doe  v.  Halt,  16  East,  3o8;) 
(i269.)  except  indeed  that  no  validity  is  given  to  any 
attempt  at  alienation  made  by  the  new  Tenant  before  his 
Admittance.    Doe  w.^TqfieUf  11  East,  246. 
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any  time  be  reyoked,  and  when  a  Surrender 
was  made  in  consideration  of  a  loan  which  has 
been  repaid,  it  is  reasonable  to  consider  it  ag 
of  no  more  force  since  the  repayment  than  if  it 
were  originally  voluntary.     (1271.)  Sometimes 
indeed  the  practice  is  carried  farther,  a  new 
Surrender  being  made  before  the  debt  secured 
by  the  old  one  has  been  discharged.     And  it 
seems  clear  that  such  a  new  Surrender,  if  it  do 
not  acquire  force  in  consequence  of  the  first  ^^^^j**^^^^ 
being  invalidated,    (at  If ast  in  the  view  of  id«. 
£quity,)  by  a  subsequent  {)ayment,  yet  at  all 
events,  if  perfected  by  Admittance,  may,  with- 
out any  violation  of  the  principles  of  Customary 
Tenure,  be  improved  into  an  indefeasible  estate 
by  a  Release  from  the  Mortcrasree ;  to  which  a  Co.  Tr.  sa ; 
written  Warrant  to  the  Steward  to  acknowledge  ton's  Caic, 
satisfaction  on  the  Roll  may  perhaps  be  thought  10  East,  595. 
to  be,  for  this  purpose,  equivalent  (1266.) 

(1272.)  Surrenders  may  also  be  made  to  the  ?|t^I"*„%** 
I^rd  in  person,  out  of  Court;  and  so,  it  seems, 
to  the  Steward.  And  by  special  Custom  they 
may  be  made  out  of  Court  to  the  Lord's  Bailiff, 
to  two  or  three  of  the  Copyholders,  or  the  like. 
But  such  Surrenders,  if  not  duly  presented  in 
Court,  and,  it  is  said,  at  the  nest  Court,  will  Co.  uu.  6«.  a. 
be  void.     (1273.)  It  has  been  held  also  that,  49s.    ' 

^  "^  .  Sec  1  Walk. 

-  Cop.  84. 

(I270«)  The  question  has  here  been  considered  inde- 
pendently of  the  St.  37  Eliz.  c.  4,  (against  Fraudulent        (224.) 
C>onveyances,)  the  applicability  of  which  to  Copyholds  is 
doubtful.     Doe  v.  RotUledge^  Cowp.  705. 
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Burgvine  v.      until  •  Presentment,  they  are  always  capable  of 

Car.  S75. 283.    revocatioii.     But  if  the  Surrenderor  die  before 

(1268.)      |}|Q  Presentment,  it  may  still  be  made  at  the 

w^k.cop'l'^r.'  »e^^   Court    (1274.)   When  a   Surrender  is 

made  in  Court,  or  to  the  Lord,  or  perhaps  to 
(1272.)  his  Steward,  out  of  Court,  it  is  not  necessary 
that  the  Surrenderor  should  appear  in  person, 
if  he  appoint  another  person  by  Deed  to  act  as 
his  Attorney ;  but  Surrenders  which  are  autho- 
rized only  by  the  peculiar  Custom  of  the  Manor 
9  Co.  76.         cannot  be  made  by  •  Attorney,  unless  there  be 

a  Custom  for  that  also.  (1275.)  A  Surrender 
1  H.  Bi.  344 ;  may  be  made  by  t  Husband  and  Wife  of  the 
Tbom^'ti.  Wife's  Land,  she  being  first  examined  as  to  her 
stlTrns***'  consent  by  the  Steward,  without  any  special 
Tjreii.«wiifci.  Custom  ;  but  a  Custom  for  the  Wife  to  surrcsi- 

der  alone  cannot  be  supported. 
Co.  uit,  59.  b. ;      f  1 2  y 6  ^  The  i/^cs  expressed  in  the  Surrender 

Zooch  c  Foric,  /  . 

7  East,  J  86 ;  entirely  gfovem  the  operation  of  the  subsequent 
wyer,4  Co.'s8 ;  Admittance.  If  any  other  person  than  he  to 
Doe  «!  Bright-  ^bose  use  the  Surrender  was  made,  (and  who 

wen,  10  £ut. 
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*  (1 273. 91.)  The  same  objection  might  be  made»  though 
perhaps  not  with  the  same  force,  to  this  decision,  as  to  the 
(1268.)  doctrine  that  all  voluntary  Surrenders,  though  made  in 
Court,  or  presented,  may  be  revoked  before  Admittance* 
And  therefore,  though  the  opinion  of  the  Judges  in  Bur* 
gaine  v.  Spurlingf  appears  adverse  to  that  doctrine,  their 
decision  has  been  regarded  as  an  authority  in  its  fovomr. 
.  f  (1275.  n.)  If  the  wife  be  out  of  possession,  soch  a 
Surrender  may  operate  as  a  release  of  her  right ;  though 
a  Deed  of  Release  from  her  can  have  no  effect.  Skme  ▼• 
Eaton f  3  Show.  82, 
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may  without  much  impropriety  be  called  the 
Surrenderee,)  be  admitted  by  the  Lord,  he  ac- 
quires no  Title :  and  if,  on  the  Admittance  of 
the  Surrenderee,  other  words  of  limitation  are 
used  than  those  in  the  Surrender,  they  are  of  no 
aTail,  and  the  estate  expressed  in  the  Surrender 
takes  effect  notwithstanding  the  variation  thus 
introduced  by  the  Lord  or  his  Steward* 
(1277.)  For  in  the  transfer  of  a  Copyhold  Co.  Tr.  91105. 

E  //    .1.  -J        J  •        H«rg.  Co.  Litt. 

it^tate  these  persons  are  considered  as  mere  m-  m.  a.  u.  5. 
struments;    and    therefore   neither   the   Tide 
of  the  Lord  to  the  Manor,  nor  the  regularity 
of  the  Steward's  *  appointment,  requires  to  be 
ascertained. 
(1278.)  The  words  of  limitation  in  the  Sur*  Co.  Liu.  59.  b.; 

3  T.  R.  473  • 

render  must  be  the  same  as  those  which  would  4  co.  29.  b.' 
be  required  for  a  like  purpose  in  the  convey- 
ance of  Freehold  Lands,  unless  the  peculiar 
Custom  authorize  a  variation.     And  in  other 
respects  the  Surrender  is  generally  to  be  con- 
strued in  the  same  manner  as  a  conveyance  at 
Common  Law.  But  words  of  qualification,  with       (i65.) 
rei^ct  to  Joint-tenancy  or  Tenancy  in  Com-  Fisher ».  wigg, 
moo,  will  be  interpreted  as  in  the  declaration  of 

•  (1277.  n.)  The  Steward  may  be  constituted  by  Parol, 
and  then  (at  least  if  no  period  be  stipulated)  the  Lord  may 
discharge  him  at  pleasure.  4  Co.  30.  But  a  Grant  of 
Ae  office  for  life  must,  it  seems,  be  made  by  Deed ;  and 
wch  a  Grant  is  irrevocable ;  though  a  forfeiture  may  be 
incurred  by  misconduct  or  neglect.  Sugd.  Vend.  330  ; 
Bardcit  V.  Darnnes,  3  B.  &  C.  616.  Where  there  are 
joint  Stewards,  it  seemathat  one  may  act  without  the 
6^her.    4  Scriv.  Cop,  130. 
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uses  in  snch  aconreyance.     (1279.)  Income 
respects  also  the  interposition  of  a  third  person 
here,  as  under  the  Statute  of  Uses,  gives  a  lati- 
tude otherwise  unknown  to  the  Common  Law. 
Thus  a  Copyholder  may  surrender  to  the  use  of 
4  Co.  S9.  b.     his  wife,  or  to  his  own  use.    (1280.)  Whether 
(211.)       he  can  create  Springing  or  Shifting  Uses,  is  a 
Boddington  v.    qucstiou  which  after  much  controversy  appears 
I  htiC^rie     ^^^  *^ ^  finally  decided  in  the  affirmative. 

(1281.)    A    surrender    cannot    operate    by 

Moree,dT.R.  Estoppel  upon  a  future  Estate ;  nor  can  it  de- 

(83.)        stroy  Contingent  Remainders.     These  indeed, 

Jjy**'  ^-  ^    though  they  may  fail  in  the  event,  from  the 

defect  of  their  original  limitation,  for  want  of  a 
sufficient  estate  to  support  them,  cannot  be  de- 
stroyed by  any  act  of  the  Tenant  for  life ;  and 
therefore  it  is  unnecessary  in  ordinary  Settle- 
(776.)  ments  of  Copyhold  Property  to  insert  Trustees 
for  their  preservation. 

(1282.)  The  words  in  the  Habendum  of  the 

(1263        Admittance,  "  at  the  Will  of  the  Lord,''  (though 

they  have  now  entirely  lost  their  original  sense,) 

are  characteristic  of  those  Customary  Estates  to 

(1261.)      which  ordinary  usage,  in  opposition  to  etjrmo- 

logy,  seems  to  have  exclusively  appropriated 

the  name  of  Copyholds.      (1283.)  There  are 

Hwg.  Co.  Lite    other  Customary  Estates  which  in  the  Admit- 

tances  are  expressed  to  be  held  "  according  to 
*'  the  Custom  of  the  Manor,"  but  without  insert- 
ing the  words  '*  at  the  Will  of  the  Lord."  These, 

^      ,,    .      though  of  the  same  general  nature  with  Copy- 
Doe  v.  HontiDg-        ^  ^  ** 

con,4£ut,s7i.  holds,  are  commonly  denominated  Customary 
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Freeholds ;  but  whatever  privileges  may  be  an- 
nexed to  them,  the  true  Freehold  interest  in  the 
land  is  always  vested  in  the  Lord  ;  and  though 
in  some  instances  a  Deed  of  Bargain  and  Sale    g 
is  employed  instead  of  a  Surrender  for  trans-    . 
ferring  the  Customary  Estate,  yet  as  the  As- 
surance is  imperfect  without  an  Admittance  in 
the  Lord's  Court,  the  Tenure  is  properly  said 
to  be  by  Copy  of  Court  Roll ;   and  by  that 
name  only  is  it  excepted  in  the  St.  12  Car,  2,       (1007.) 
c.  24,  8*  7,  when  other  Tenures  are  converted 
into  Free  and  Common  Socage. 

(1284.)  The  Statute  de  Donis  is  held  not  to  Co.Tr.i»i. 
extend  to  Copyholds ;  and  therefore  if  an  estate       ^6*1-) 
be  limited  to  A.  and  the  heirs  of  his  body,  this 
is  not  necessarily  an  estate  tail.     In  the  absence  ^^  '^  ciar^ 
of  a  special  Custom  to  that  effect,  the  Estate 
will  be  of  that  kind  which  is    called    a   Fee 
Simple  Conditional  at  the  Common  Law,  and 
which  was  universally  created  by  those  words 
of  limitatiQU  before  the  Statute  de  Donis.     But 
in  many  Manors  a  Custom  of  entailing  Copy-  Co.  Tr.  u^^^^ 
holds  has  prevailed ;  which  however  cannot  be 
supposed  to  have  arisen  in  consequence  of  that 
Statute,  without  at  the  same  time  denying  the 
antiquity  which  is  essential  to  its  existence : 
though  it  may  be  eiasily  understood  that  some 
original  peculiarities  in  the  nature  of  the  Con- 
ditional Fee  Simple  to  which  the  Copyholds  of 
particular  Manors  were  subject,  have  received 
an  interpretation  analogous  to  that  which  the 
king's  Courts  put  upon  the  Statute  de  Donis  ; 
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and  that  thus  Estates  Tail  in  those  CopyftoMs 

hare    been    discovered,  though  not  invented, 

within  the  time  of  menK)ry*.     (iS^sO  These 

Estates  Tail  are  not  capable  of  beiag  discon* 

(67 1 .  698.    tinned ;  nor  can  any  assurance  be  made  of  them 

i2S\.)      similar  to  a  Fine ;  but  in  all  cases  they  may 

tMX^i^n'  ^^  enlarged  into  Fees  Simple,  either  bj  aome 

Doe «.  Dann-'   apprc^Haled  proceeding  in  the  Lard's  Court, 

(which  is  most  commonly  analogous  to  a  Com* 
mon  f  Recovery,  and  caUed  by  that  nam^e,)  or, 
in  the  absence  of  a  Custom  for  that  purpose, 
by  a  mere  Surrender.  And  in  some  Manors  the 
Custom  has  given  equal  validity  to  hodt  these 
modes  of  Assurance. 
Co^Tuiti.         (1286.)  It  is  a  general  rule,  that  no  Statute 

relating  to  Lands  or  Tenements,  in  whicb  those 
of  a  Customary  tenure  are  not  expressly  men- 
tioned, shall  be  applied  to  Customary  Estates, 
if  such  application  would  be  derogatory  to 
the  Customary  rights  of  the  Lord  or  Tenant 
Hence  the  St.  of  Westm.  2,  (13  Edw.  1,)  c.  18, 
Co.Tf.ies;  which  introduces  the  EWit,  and  the  St.  11 
Smith,  «sw.     lien,  7,  c.  20,  which  makes  altenation  by  a 

41  7S ;  4  Mod. . 1_ 

85. 

*  (1284.  n.)  A  Custom  to  cre&ta  Entails  may  be  said 
to  exist,  wherever  instances  have  occurred  not  merely  oi 
the  limitation  of  estates  to  heirs  of  the  body,  but  of  the 
alienation  of  the  ancestor  being  defeated  by  the  issue,  or 
of  a  remainder  being  enjoyed  upon  the  fiiilure  of  iasa^ 
Co*  Litt.  60.  b. 

f  (1285.  n.)  Wherever  the  Custom  authorizes  such  Re- 
coveries  they  may  now,  by  St.  47  G.  3,  Sess.  a,  c.  8,  be 
suffered  by  Attorney,  though  the  practice  may  have  been 
( 1 274. )      iQ  suffer  them  in  person  only. 
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Jointress,  otherwise  than  for  the  term  of  hei*  (873. 708.) 
own  life,  a  forfeiture  of  her  estate,  have  been 
held  not   to   extend  to  Copyholds;  as   each 
of  these  Statutes  would   cause   an   estate  to 
vest  in  a  new  owner  without  the  accustomed 
ceremonies.    So  the  Statute  of  Uses,  and  the    (128,  &c. 
Statutes  of  31   H.  8,  c.  1,  and  32  H.  8,  c  32,  Co.Tr.iM. 
relating  to  Partitions,  and  diat  of  32   H.   8,      (3i8n.) 
c.  28,  giving  power  to  make  Leases,  are  inap-       (7 16.) 
plicable.     And  in   tlie   Registry  Acts,  Copy-       (235.) 
holds  are  excepted. 

(1287.)  The  Statutes  of  Wills  have  no  con-       (255.) 
nenion  with  Copyholds:  and  though  that  part  Pageft  Atiu 
of  the  Statute  of  Frauds  which  relates  to  the  ^^}^^J' 
signature  of  Wills,  (Si.  29  Car.  2,  c.  3,  s.  5,)  E«t,i99. 
mentions  lands  "  devisable  by  any  particular       ^^^'^ 
"custom,*'  still  it  does  not  include  Copyhold 
Estates  ;  which  are  in  fact  devisable  by  a  gene-  p>i^«  ©.white, 
ral  Custom  extending  to  them  all ;  unless  in  S86.  ' 
some  Manors  where  a  particular  Custom  to  the 
contrary,  (which  however  seems  to  be  confined  Doe ».  Hunting- 
to   the  so  called  Customary  Freeholds,  or  to  SUj^t.  olVid-  * 
Customary  Estates  of  a  peculiar  nature,  and  55^5'^^'^^* 
perhaps  only  existing  in  the  Northern  Counties,)      (1283.) 
may  be  found  to   prevail.       (1288.)  Another 
reason  which  formerly  existed  for  not  including 
Copyholds   in    this   provision  was,  that  they 
could  not  be  devised  unless  the  Testator  had 
previously  surrendered  them  to  the  use  of  his 
Willy  and  they  were  considered  to  pass  rather 
by  that  Surrender  than  by  the  Will  itself;  but 
this  ceremony  is  now  dispensed  with,  and  yet 
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Copyholds  continue  to  be  disposed  of  by  Witt 
without  the  fonnalities  prescribed  by  the  Sta- 
tute of  Frauds.  For  by  St  55  G.  3,  c.  192, 
every  disposition  of  Copyhold  Tenements  made 
by  die  last  Will  of  a  person  who  should  die 
after  the  12th  day  of  July  1815  is  rendered  as 
valid,  though  no  Surrender  should  have  been 
made  to  the  use  of  his  Will,*  as  if  such  Sur- 

*  (1289.)  Where  the  Custom  sathorued  a  testamentaiy 
disposition  of  Copyholds  bj  a  Feme  Covert,  it  was  held, 
witib  good  reason,  that  this  Statute  did  not  supersede  the 
necessity  of  a  Surrender  to  the  use  of  her  Will,  as  draw- 

(1275)  ing  with  it  the  due  e3camination  and  ascotainment  of  her 
Toluntary  intention  bj  the  Steward.  Doe  v.  Barikf  5  B* 
&  A.  49^.  (1290.)  Upon  the  same  principle  it  would 
seem,  that  though  newly  purchased  Copyholds  may  be 
surrendered  to  the  uses  of  a  Will  made  long  before,  of 
which  the  Surrender,  as  far  as  those  Copyholds  are  con- 
cemedy  operates  as  a  republication,  {Heylyn  ▼•  Heyfyn^ 
Cowp.  130 ;  Sugd.  Vend«  167 ;  Sprh^  v.  Btiet,  1  T.  R- 
435.  n«)y  yet  without  such  Surrender  they  cannot  be  in- 
cluded in  the  Will.  But  wherever  the  Surrender  is  a 
mere  formality,  it  is  impossiblet  in  consistency  either  with 
the  letter  or  spirit  of  the  Statute,  to  attribute  any  import* 
ance  to  it.  (1291.)  And  yet  a  case  may  be  stated  in 
which,  according  to  some  opinions,  (see  1  Scriv.  Cop. 
305,)  a  question  of  property  will  depend  on  the  fact  of  a 
simple  Surrender  to  the  use  of  a  future  Will  having  been 
made,  though  since  the  Statute.  Tills  is  where  a  Testator, 
having  both  Frediold  and  Copyhold  property,  makes 
a  general  devise  of  all  his  Landsy  or  the  like.    In  such  a 

(952.)  <^^^^  ^  Chattel  Interest,  we  have  seen,  would  not  pass ; 
but  whether  the  rule  on  that  subject  be  reasonable  or  not, 
it  is  little  applicable  to  Copyholds  of  Inheritance  ;  which 
do  not  differ  from  Freeholds  as  Personal  from  real  Estate^ 
but  merely  as  Real  Estate  held  by  a  different  Tenure  and 
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render-  had  been  made.     This  Statute,  as  it  (I282.128S.) 
speaks  only  of  Copyhnilds,  has  been  thought  by 
some  persons  not  to  extend  to  what  are  called       (267.) 
Customary  Freeholds.     (1292.)  It   may  here  er;  viwiri. 
be  observed  that  a  Surrender  made  after  the  a.  46^';  2  * 
Will,  and  amounting  to  a  partial  alienation  of  iJeTwS)f. 
the  Estate^  does  not  operate  as    a   complete  ^Ewt,  i3«. 

-i ,      -.  .  

■*■■  ■■  ■^'^■^  ■■!        ■■—■A  m^^  m  m  ■■  ■■■■         Bwi  ^    M     »  m  ^  ^M  ^    m<^      ■     ^    ■   ■   ■    m^^^^mm^^ 

under  Other  rules  of  Law.  And  accoMingly  it  has  been 
held  (before  the  Statute)  that, .  if  the  Copyholds  were  sur* 
rendered  to  the  use  of  the  Will,  they  would  pass  with  tlie 
Freeholds,  a  Atk.  S^;  1  Ves.  227.273.  See  15  V.J. 
407.  But  this  unfortunately  does  not  reinove  the  doubt ; 
since  it  has  also  been  decided  in  Courts  of  Equity  (in 
cases  where  the  intention  of  the  Testator,  independently 
of  the  legal  efiect  of  his.  Will,  hais  come  in  question),  that 
if  there  were  no  such  Surrender,  no  intention  to  include 
the  Copyholds  in  the  general  description  could  be  pre- 
sumed. See  JtM  V  Praft,  13  V,  J.  168  ;  15  V.  J.  39a,' 
And  therefore  it  has  been  inferred  that  in  such  cases  a 
Surrender  is  still  material,  as  evidence  of  intention.  But 
again  it  is  to  be  observed  that  where  the  Testator  had  a 
mere  Equitable  Estate  in  the  Copyhold,  which  required 
no  Surrender,  the  general  words  have  been  held  sufficient. 
Car  V.  Ellison^  3  Atk.  73.  And  it  is  submitted  that  a 
Surrender  to  the  use  of  a  future  Will,  before  the  Sta- 
tute, could  not  be  evidence  of  any  actual  intention  to 
devise;  though  it  was  most  cogent  evidence  of  a  wish 
to  have  the  power  of  doing  so ;  while  on  the  other  hand 
the  neglect  to  make  such  a  Surrender,  so  far  as  it  implied 
the  absence  of  that  wish,  implied  also  an  intention  to  ab- 
stain from  devising;  which  is  sufficient  to  authorize  the 
decisions  above  referred  to.  But  since  the  Statute  there 
is  no  room  for  such  a  negative  implication :  and  unless 
-the  positive  inference  from  an  actual  Surrender  can  be 
carried  further  than  has  just  been  represented,  tliat  too  is 
now  equally  excluded. 

D  D 
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reTocation  of  the  Will ;  wliich  Btty  s^  hate  its 

effect  upon  the  reversion  or  other  contmuhig 

interest  of  the  Testator. 

(1264.)         (i393«)  Admittance  is  as  necessary  for  die 

twui.^5^    completion  of  the  alienation  by  *  Will  as  of 

i>Mv.Vemmi>  that  which  is  made  W  mere  Surrender.  (1294.) 

7  East,  8;  Doc  ^  ^       ^^^/ 

«.Tofieid,        Until  Admittance,  die  Purchaser  or  Devisee 
'  cannot  himself  surrender  or  devise  the  T^ie- 

ment;  nor  if  he  should  by  accident  be  allowed 
to  make  a  surrender,  will  that  be  construed 
into  an  Admittance  by  implication,  so  as  to  ^ve 
validity  to  his  act.^  (1295.)  But  it  is  otherwise 
with  the  heir  who  takes  a  Customary  Tenement 
CaTr.  94^115,  l>y  Desceut;  for  his  Title  to  most  purposes  is 

complete  at  once  widiout  admittance.    But  as 
a  Fine,  in  most  Manors,  accrues  to  die  Lord  in 
ttonsequence  of  a  Descent  as  well  as  of  an 
R. «.  Ld.  of     Alienation,  and  this  Fine  in  neither  case  be- 
6^%x.i^  comes  actually  due  until  the  new  Tenant  hais 
*^  been  admitted,  the  Law  enables  the  Lord  to 

Doe  V.  Heiuer,  hastcu  die  performance  of  that  ceremony  by  a 
D«  S'jcDMj,  temporary  seisure  of  the  land.  (1 296.)  On  die 
5  Etsc,  bn.  other  hand,  if  the  Lord  refuse  to  admit  any  per- 
R.  •.  Cofgan,  8<Mi  ^^^  ^  cutided  to  bccome  his  Tenant^  he 
R.^LdfoV  ™^*y  ^  compelled  to  do  so  by  Writ  of  Manda- 
miTs'b^&c"  °^^  ^^°^  ^"^  Court  of  King's  Bench.  (1297^ 
173,  The  Lord  may  make  Admittances  out  of  Court, 

*  (1293.  n.)  It  is  usual  for  the  Devisee  to  bring  tlieWiD 
or  Probate  into  Court ;  and  the  Recital  of  it  in  the  Co^ 
of  his  Admittance  has  been  held  to  be  Evidence  against 
all  persons  except  the  heir  of  the  TestatiMr.  1  Ld.  fiayra. 
735-    But  see  L,  Ev.  79,  or  2  Bac.  Abr.  63s. 
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wk  eyem  out  «l  f]ie  Mahof.    The  Steward  may  ^'^^^^*^' 
also  nuke  them  ant  of  Court,  but  not  the  Under-     ^^  ^y^.) 
flftewaidy  unless  by  special  Custom. 

(1298.)  The  YBlidity  of  Executory  Devises  (i^^O 
of  Copyholds  has  long  been  aqcertained ;  and 
k  has  been  die  praittice  for  a  Testator,  intending 
Iris  Copyhold  property  to  be  sold  after  his  d^atfa, 
to  give  a  Power  only  to  his  Trustees  for  diat 
purpose,  instead  of  vesting  die  Estate  in  them 
by  his  Will.    Thus  the  necessity  of  an  Admit*  HoWer  .•  Pre^ 

^  1  Vint  <•  ^®"»  •  Will. 

tance,  and  consequentty  of  the  paymelit  of  a  400. 
Fine,  before  the  sale  can  be  effected,  is  avoided. 
( 1 299.)  With  a  similar  view,  the  BanJarupt  Adt  See  iaa.96. 
of  6  6.  4,  c  1 6,  has  provided  in  s.  68,  instead      C^^^*) 
of  causing  Copyhold  property  to  be  vested  in 
the  Assignees,    ^'  That  the  Commissioners  shall 
^'  have  power,  by  Deed  indented  and  enrolled 
''  in  any  <tf  His  Majesty's  Courts  of  Record,  to 
<^  make  sale,  for  die  ben^t  of  the  Creditors,  of 
any  Copyhold  or  Customaryhold  Lands,  or 
of  any  interest  to  which  any  Bankrupt  is 
entitled  therein,  and  thereby  to  entiUe  or  au« 
^^  diorize  any  person  or  persons  on  their  behalf 
^^  to  surrender  the  same  for  the  purpose  of  any 
Purchaser  or  Purchasers  being 
to."    And  by  s.  69,  the  Purchaser  is 
to  pay  the  Fine,  and  the  Lord  to  admit  htm. 

(1300.)  Where  the  Custom  has  not  ascer* 
tained  the  amount  of  the  Fine,  the  King's  Courts 
of  Law  (in  which  alone  it  can  be  recovered)  will  1  w«tk.  Cop. 

J08* 

not  suffer  it  to  be  raised,  in  ordinary  cases* 
beyond  two  years*  improved  value  of  the  land. 

D  D  2 
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tP*u!!±''     (^301.)  Where  there  is  a  Settlement  of  Copy- 

Black  Ml  lir  ••iij*  /•v^>«r«  ir» 

Gravet.  t  Mod.  holds  by  Way  of  Particolar  Estate  and  Remacui' 
Clark,  5  B.  &     ^er,  it  is  sufficient  that  he  who  takes  the  first 


Estate  shoold  be  admitted ;  but  a  Fine  will  be 
due  from  each  succeeding  Tenant  when  his  turn 
of  possession  arriyes ;  and  therefore  it  is  osnai 

1  watk.Ciip.  for  each  to  be  admitted.  (1302  J  And  when  a 
Reversion  or  Remainder  descends  to  the  heift 
he  must  be  admitted  immediately,  paying  -a 
Fine,  which  is  generally  half  what  would  be  due 
from  a  Tenant  in  possession.  (1303.)  Tenants 
in  Common  pay  Fines  proportioned  to  their 

1  Watk.  c«p.  shares ;  and  Coparceners  one  Fine  for  all.  Joint* 
tenants  also  pay  a  single  Fine;  but  where  the 
amount  of  it  is  uncertain,  it  would  probably  not 

1  Scf ir  Cop.  be  confined  to  two  years  value,  since  on  tiie 
death  of  one  of  them  the*  Survivor  takes  his 
share  without  any  additional  pajrment. 

Co.Tr.s4.  (1304.)    The  Heriot,  which  becomes  due  to 

the  Lord  upon  the  death  of  his  Tenant  out  of 
the  personal  estate  of  the  latter,  is  clearly  dis-^ 
tinguishable  from  the  Fine,  which  (as  we  have 
seen)  is  a  debt  from  the  heir  or  devisee,  and 
does  not  accrue  until  Admittance.  (1305O  The 
Heriot  is  also  properly  a  specific  Chattel,  as  the 
Tenants  best  beast;  though  it  is  most  com« 
monly  compounded  for.     And  therefore!  being 

Slkjn" «  Bing.  *^  ^**  proper  nature  indivisible,  whenever  the 

rB^rWeT*^  Tenement  is  split  into  shares,  the  Heriot  be- 

6  B.  k  c  f .       ■  

*  (1303.  n.)  Joint' tenants  (having  been  admitted)  naay 
(50.  317.  ®^  convey  their  shares  to  each  other  by  Release.  Hale 
(127 1 .) .      in  Harg.  Co.  L.  59,  a,  li.  2. 
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comets . multiplied ;  aad  it  has  even  been  held 
f<»merly  that  after  these  shares  had  been  re* 
united  in  the  hands  of  a.single  owner,  the  mul- 
tiplicity of  Heriots  still  continued;  but  this  last 
opinion  ha&  with  much  reason  bieen  exploded, 
at  least  as!  to  those  cases  where  there  has  not 
been  an  actual  partition  of  the  Tenement  into 
several  allotments.  (1306.)  The  same  obser- 
vations are  applicable  to  the  customary  fees  of 
the  Steward ;  which  may  very  justly  be  the  same 
for- each  part  of  a  divided  Tenement  as  for  the 
whole,  but  ought  also  to  be  the  same  for  the 
whole  after  reunion  as  before  division. 

(1307*)  The  general  rules  of  descent  are  the  Co.Tr.  116. 
same  in  Copyhold  as  in  Freehold  Inheritances, 
though  more  often  varied  by  peculiar  local  Cus- 
toms; among  which  that  of  Borough  English       (314.) 
not  unfrequently  occurs.    (1308.)  That  Seisin  4Co.  ss.b. 
of  the  heir  which  constitutes  him  a  Tenant  from 
whom  the  inheritance  is  to  be  derived  on  a  future 
Descent,  is  obtained,  as  in  Freeholds,  by  mere       (303.> 
entry,   without    admittance.   (1309.)  It  is   to  Co.  Tr.  117. 
be  observed  however  that  Copyholds  are  not 
Assets  in  the  hands  of  the  heir;  (1310.)  and       (734.) 
that  a  Descent  does  not  strengthen  the  right 
arising  from  mere  possession  by  taking  away 
the  Entry  of  the  more  worthy  claimant.  (1311.)       (367.) 
The  rights  also  of  Curtesy  and  Dower  are  not    (348,  &q.) 
necessarily  incident  to  Copyholds ;  and  the  lat-- 
ter  is  commonly  established  under  a  form  some- 
what different  from  .that  of  Dower  at  Common 


Law.     It  is  called. the  Widow's  Free  Bench;  jWatk. Coiv 

69.  B7. 73. 

o 


V  V  •' 
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a  name  which  seems  to  signify  her  right,  inde* 
pendent  of  any  Giant,  of  taking  her  place  among 
(13630  other  Copyholders  in  the  Lord's  Court  It  often 
extends  to  the  whole  Tenement  instead  of  a 
ftird  part  of  it;  and  in  many  Manors  is  held 
during  Widowhood,  or  chaste  widowhood  only; 
and  it  is  generally,  though  not  uniTersally,  eon- 
fined  to  property  of  which  the  husband  died 
seised ;  whence  it  is  no  obstacle  to  ahenation. 

^99.**^  ^^'     'I'l^^^  estates,  being  considered  as  continuations 

of  that  of  the  deceased,  are   peffect  without 
AdmiHance. 

Co.  Tr.  118;         (1312.)  The  Right  to  a  Copj^iold  Estate,  if  it 

be  not  a  Right  of  £ntry,  must  be  prosecuted 
in  the  Lord*s  Court  by  a  process  resembling  the 

(375,  &c.)  Action  which  would  be  adapted  to  a  similar 
case  of  Freehold  property  in  the  Court  of 
Common  Pleas.  And  therefore  the  Statutes  of 
Limitation  are  held  to  extend  to  Copyholds. 
(1313.)  A  right  of  entry  may  also  be  prosecuted 
(403,  &c.)  by  Ejectment  in  the  King's  Courts  :  for,  by  ^ 
general  custom  of  all  Manors,  every  Copy- 
holder may  make  a  Lease  for  any  Term  of  yean 

Co.  Tr.  119 ;  if  he  csu  obtaui  a  licence  from  die  Lord,  and 
even  without  such  licence  may  demise  his  Tene- 
ment for  *  one  year ;  and  &e   interest  dras 


*  (1313.  IS.)  In  someManon,  Lesies  may  be  msdewidn 
out  licence  for  a  longer  Tenn,  as  in  that  of  Hij^ibuiy 
(4]^.C.  C.415;)  and  Hackney;  Ghvar  y.  Cope,  4M0L 
(836.)  ^ »  3  l^v-  3^6.  In  this  last  Case  it  was  decided  that  the 
St.  33  H.  S,  c.  34»  relating  to  Covenants,  drc.  mnniiig 
with  the  land,  extended  to  leases  of  Copyholds. 
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created  is  not  of  a  Customary  nature,  but  a 
legal  estate  for  years.    (131 5*)   But  in  order 
to  try  his  right  by  Ejectment,  the  Lessior  of  the 
Plaintiff  (unless  he  claim  by  descent)  must*  first     ( 1 295.) 
have  been  admitted ;  since  without  that  cere- 
BK)ny,  however  perfect  his  Title  in  other  respects, 
he  was  never  an  actual  Tenant,  and  therefore 
could  not  be  empowered  by  the  Custom  to  make 
a  Lease.    The  Court  of  King's  Bench  however  r.  «.  coggu^ 
will  issue  a  Mandamus  to  the  Lord  to  admit  for  ^^^'  *'^' 
this  purpose  any  claimuit  who  shows  a  suffi*      ^       ^ 
cient  pritnd  facie  Title ;   and  this  practice  is 

(1314.)  Terms  fbr  yean  in  Copyholds  may  be  created 
by  ^Surrender,  aad  these  are  true  Customary  Estates  &  but 
the  practice  is  not  usual*    In  £.  of  Bath  r.  Abn^  (1  Burr. 
2069)  Copyhold  Lands  having  been  devised  for  a  Term  of 
years,  it  was  decided  that  on  the  death  of  the  Devisee  his 
Executor  must  be  admitted  and  pay  a  Fine.    If  a  woman 
be  possessed  of  such  a  term,  andmarry,  her  husband  may 
di^ose  of  it,  but  he  is  not  obliged  to  be  admitted     Co« 
Cop«  Tr.  139.    The  possession  of  the  Tenant  for  years»    (302. 1301 
afler  admittance,  amounts  to  such  a  seisin  of  the  Remain-        1S08.) 
derman  in  fee  simple,  that  the  inheritance  will  be  derived 
fix>m  him  on  a  future  descent.  1  Mod.  10a.  120 ;  1  Ventr. 
s6o ;   a  Lev.  107.    Not  so  as  to  reversion  expecUnt  on 
Tenon  created  by  demise.    Harg.  Co.  Litt.  15.  a.  n.  2. 

*  (13 15.  n.)  It  seems  to  have  been  thought  {Widdomton 
V.  E.  of  Harrington^  1  J.  &  W.  532,)  that  no  person  can 
commence  a  Real  Action  for  a  Copyhold  Tenement  in  the 
LorfTs  Court  until  he  has  been  admitted.  But  it  is  cer- 
tainly very  unreasonable  that  the  Lord  should  thus  be 
called  upon  first  to  recognise  a  person  as  his  Tenant,  and 
then  to  decide  whether  he  has  any  right  to  be  so.  Some 
distinctions,  and  perhaps  the  origin  of  a  mistake  on  thi& 
subject,  may  be  found  in  Co.  Cop.  Tr.  94  k  129. 

D  D  4 
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(127  a,)  attended  with  no  inconvenience,  as  the  Admit- 
tance, if  not  grounded  on  a  just  Title,  will  be 
ineffectual :  and  yet  it  seems  that  the  Lord  is 
entitled  to  a  Fine.     (13 16.)  The  Copyholder 

Litt.  Bs.  in  possession  may  maintain  an  Action  of  Tres- 

pass not  only  against  Strangers,  but  against  the 
.  Lord  himself ;  nor  can  the  latter  enter  upon  the 

Whitechurch     land,  evcu  for  the  purpose  of  cutting  down  trees 

4m!&s!^.  (^  which  he,  as  the  Freeholder,  is  principally 
entitled,)  without  the  Tenant  s  permission,  un- 
less by  special  Custom. 
(*317-)  The  peculiar  Evidences  of  a  Copy- 
(126L)  holder's  Title,  as  we  have  seen,  are  the*  Copies 
of  Court  Rolls  ;  and  these  are  therefore  liable 
to  the  Stamp  Duties.  (1318.)  The  Copy  of  a 
Surrender  for  the  purpose  of  sale  or  mortgage 

(452.  459.)  is  charged  with  the  Ad  Valorem  duty  appro- 
priated to  the  occasion:  (1319O  but  if  Free- 
holds and  Copyholds  be  sold  together  for  one 
sum,  the  purchase  money  may  be  apportioned 
(457.)  at  the  discretion  of  the  parties;  (1320.)  and 
upon  a  mortgage  of  property  so  mixed,  the 
whole  duty  is  charged  upon  the  Freehold  part. 
(1321.)  In  other  cases,  generally,  the  Copy  of 
every  Surrender,  and  of  every  Admittance,  is 
charged  with  1  /. ;  unless  the  clear  yearly  value 
of  the  estate  does  not  exceed  20^.,  when  the 

♦(1317.  n.)    These  may  be  either  Copies  under  the 

(4S9.)        Steward's  hand,  or  ordinary  sworn  Copies.     3  Bac«  Abr. 

632.     And  it  seems  that  after  thirty  years  the  Steward's 

(446.  n.)      signature  will  be  presumed  to  be  genuine.     2  Atk.  45; 

fFt/nne  v    Ti/nvhiU,  4  B.  &  A.  376. 
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duty  is  reduced  to  5*.  on  each  Copy,  (1322.) 
The  proceedings  in  a  Common  Recovery  (which  (1285.) 
include  sevenJ  Surrenders  and  Admittances) 
are  charged  in  the  whole  with  five  times  the 
same  sum.  (1323.)  The  original  Rolls  or  Books 
of  the  Court  are  expressly  exempted ;  and  if  the  ^^^^ 
claimant  can  by  favour  procure  the  *  produc- 
tion of  these  on  the  trial  of  an  Ejectment,  he 
may  thus  materially  lessen  bis  expenses. 

(1 325.)  In  every  Action  in  the  King's  Courts 
relating  to  Copyhold    property,    all    Customs 
which,    though    sufficiently  reasonable   to  be 
allowed,  the  law  does  not  recognise  as  of  uni-       (1258.) 
versal  predominance,  must  be  proved,  like  other 
matters  of  fact,  by  evidence  exhibited  to  the 
Jury.     The  best  evidence  for  this  purpose  is 
of  course   to   be   found  in  the   Court   Rolls. 
(1326.)  And  this  maybe  either  entirely  of  a 
s^eneral  kind,  as  where  Entries  have  been  made  Roe «.  Pader. 
on  the  Rolls  of  Customs  ascertained  and  pre- 
sented by  the  Homage  at  the  desire  of  the  Lord : 
(1327.)  or  it  may  rest  entirely   on  particular 
facts ;  as  where  a  single  instance  of  the  Admit- 
tance of  the  youngest  Nephew   as  heir   was  Docv.Ma»oii, 
allowed  to  decide,  that  the  Custom  of  preferring       (1307.) 
the  youngest  was  not  confined  to  Sons;  and 

one  instance  of  the  alienation  of  an  Estate  Tail 

p'    ■  III  ■  » 

•  (1324-.)  A  Tenant  or  person  who  has  a  goodprimd 
/ode  Title  to  a  Copyhold,  may  obtain  a  Mandamus  by        (1315.) 
which  the  Lord  will  be  compelled  to  allow  him  to  inspett 
and  take  copies  of  the  Rolls.    R.  v.  ShelUi/y  3  T.  R.  141  ; 
R,  V.  Lucas,  10  East,  235 ;  R.  v.  rotver,  4  M.  He  S,  162* 
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Roe  «.  jeiferj,  bjT  Surrender,  followed  by  the  quiet  eDJoyment 
'  1 285 )  ^^^^  Surrendereefor  a  p^od  of  wbich  thirteen^ 
years  had  elapsed  since  the  death  of  the  SurreB<* 
deror,  was  admitted  as  evidaice  of  a  Custom  to 
bar  Entails  by  Surrender.  (13^8.)  Or  lasdy, 
die  Evidence  may  consist  of  an  explanation  with 
which  particular  &cts  are  accompanied;  as 
where  in  Admittances  of  Widows  to  their  Free 

Due  V.  Atkew,  Bcnch,  or  of  other  persons  to  Estates  expectant 
on  those  of  the  Widows,  the  Free  Bench  is  m 
(1311.)     words  restricted  to  chaste  widowhood,  though 
no  instance  of  an  actual  forfeiture  for  inconti- 
nence may  have  occurred.    (1329.)   General 

Doe  V.  siuoD,    TeputatioD,  within  the  Manor,  may  also  be  evi- 

i«  £ai^  6S.     dence  of  a  Custom,  where  the  Court  Rolls  are 
<'°«>-)     Bflent 

(1281.1285.)  0330.)  Alienations  made  by  the  Tenants  of 
Particular  Estates  in  Customary  Property,  as 
diey  do  not  divest  the  estates  of  the  persons  in 
remainder  or  reversion,  so  have  not  the  efiect 
of  forfeiture  for  their    benefit    (1331.)   But 

Co.  u\t.  59.  a.  every  alienation  which  is  contrary  to  the  nature 
of  the  Customary  Tenure,  is  followed  by  a 
forfeiture  of  the  estate  to  the  Lord.  (1332.) 
If  however  the  words  of  an  Assurance  will  bear 

Co.  Tr.  136 ;     two  constructious,  that  is  of  course  to  be  pre- 
'  ferred  which  renders  the  act  lawful ;  and  there- 
fore in  a  general  Conveyance  of  Lands  and 

*  (1327.  n.)  It  has  been  held  however  that  Leases  made 
twenty f  forty,  or  even  Mxty  years  ago,  were  not  of  snffi- 
(13  J  3.)      dent  aBti(yiky   to  prove   a  Custom  of  leasmg  witboat 
Licenot.    Jaekman  v.  Hoddeabmt  do.  EI.  351 . 
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Tmements^  CapyhddB  aw  held  not  to  be  ia-^ 
claded,  tbougli  (as  we  haTe  endeavoured  to      (1291.) 
proye)  k  is  otherwise  id  a  Will.    (1353.)  It 
seefltt  also  to  be  the  better  (^inioA  that  a  Deed 
of  Bargain  and  Sale  by  a  Copyholder  *  i»nm'ni^  1  w«tk.Cop.  - 
only  to  the  creation  of  a  Trust,  and  not  to  any  1  BadbTiii. 
attempt  to  dispose  of  the  Customary  Estate.       i^9o.) 
(1334.)  So  a  Covenant  wfaichy  if  it  related  to 
Freehold  Lands,  would  have  the  effect  of  an       (sss.) 
immediate  Lease,   may  be  construed    as   an  DofcCUre* 
undertaking  only  for  a  future  Lease  of  Copy*  Doe'v/Lofki'ii, 
holds.     But  by  a  Lease,  without  licence,  for  Fen*n>r'v.  cikiki, 
more  than  one  year,  (unless  the  Custom  autho^  «M,&s.ttMw 
rize  the  creation   of  a  longer  Term,)  a  like     ^^^^^'^ 
forfeiture  is   incurred   as   by  any  other  con-  Co.utt.d9.a. 
veyance* 

(>335)  I'^e  Tenant  of  a  Copyhold  Estate 


g(  inheritance  may  also  forfeit  that  Estate  by  iBacAb.74i. 

-rrr  -r.  •         .1      ^    vt  Co.TiP.  131,&C 

Waste.  But  reason  seems  to  require  that  tiie 
Waste  which  is  attended  with  sudi  penal  eon-  (718.) 
sequences  should  be  either  an  invasioQ  of  the 
Lord's  property,  as  by  cutting  down  trees 
without  being  authorized  f  by  the  Custom ;  w 
at  least  some  act  or  neglect  which  tends  mat^ 

*  (IS33.  n.)   It  has   accordingly   been  held  that  the        (215.) 
St.  9  G.  3,  c.  36,  (which  in  conveyances  to  charitable  uses 
requires  b  Deed  indented  and  inroUed,)  extends  to  Copy- 
holds.   X)oe  v.  Wateriont  3  B.  &  A.  149. 

-f-  (13^5.  n.)  by  the  general  Custom  every  Copyholder 
may  take  Estovers  upon  his  land.  1  Bac.  Abr.  743. 
And  therefore  it  is  not  unreasonable  that  a  Forfeiture  may 
be  incurred  by  Permissive  Waste.  See  Hargr.  Co.  Litt. 
•^3.  a.  n.  1. 
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riall  J  to  deteriorate'  the  Tenement,  or  to  destroy 
1  Bac.  AU.74*.  f^^  evidonce  of  its  identity.   To  this  last  reason 

may  also  be  referred  the  Forfeiture  which  is 
incurred  by  an  inclosure,  or  other  alteration  of 
Id.  759, 740.  boundaries.  (1336.)  Other  causes  of  For- 
feiture are,  refusal  to  attend  the  Customary 
Court,  or  to  perform  any  other  service,  or  pay 

1  Bac,Ab.743.  ^^7  ^^^^  ^^  *  ^*^^  incident  to  the  tenure ;  also 
Harg.  Co.  Lilt.    Fclouy  and  Treason ;  and  perhaps  a  Surrender 

*(i'89,*x92.)   *^  ^^^  "®^  ^^  *^  Alien.    (1337.)   The  Lord 

may  recover  the  forfeited  Estate  by  Ejectment, 
.]>oeo.  cie-  without  prejudice  to  the  Copyholder  (if  auy) 
^it4»2Mies.  j^  Reversion  or  Remainder.    (i3380  And  the 

Tenant  cannot  here  question  the  Title  to  the 
fhul^V^  Manor  of  the  Lord  by  whom  he  was  admitted. 

(^339*)  But  the  Lord  may  in  general  wave  the 
HarT  Co^Litt  ^^^^^^^  ^V  ^  subscquent  act  of  recognition  of 
^T^K^\  the  Tenant.  (1340.)  And  if  he  neglect  to  take 
Eastcoan  v.       advantage  of  the  forfeiture  in  his  lifetime,  his 

Weeks,  1  Salk.    i     •  .  •!  i.  •  ii*    /•  -. 

isa,  neir  cannot  avail  hmiself  of  it^ 

(1341.)  The  Lord  may  become  absolutely 
entitled  to  a  Customary  Tenement  of  inherit* 
ance,  either  by  Forfeiture,  by  Escheat,  or  by  a 
Surrender  made  to  his  own  use.  And  in  aH 
these  cases,  and  also  upon  the  expiration  f  of 


*  (1336.  n.)  Ihe  cases  of  Heirs  and  Devisees,  who  aie 
Infante  or  Femes  Covert,  are  provided  for  by  St.  9  G^.  l, 
c.  39.     See  Lord  Kensington  v.  Mansdly  13  V.  J.  340. 

t  (1342.)  If  a  Copjhold  be  limited  to  A.  for  the  life  of 

B,y  and  A.  die  first,  the  Estate  will  go. to  the  Surrenderor 

or  Grantor,  (See  Harg,  Co.  Litt.  sg.  b.  n.  2,)  for  there 

(730.  733.)    can  be  no  General  Occupant  of  Copyholds,  nor  is  ths 
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any  Customary  Estate  where  no  Custooiftry  * 
Inheritance  exists,  the  Lord  may  make,  a  new 
Grant  of  the  Tenement  in  the  manner  pre- 
scribed by  the  Custom.  ( 1 34  3 .)  These  Grants,  . 
like  Surrenders,  are  evinced  by  the  Court 
Rolls  y  and  seem  to  imply  in  themselves  the  * 
Admittance  of  the  Grantee,   though  that  is  ??t^'!ff"' 

'  ^  f  B.  &  A.  4i3. 

often  effected  by  a  distinct  ceremony.    (1344.) 

Any  separation  of   the    Tenement  from  the 

Manor,  by  a  conveyance  or  lease  unauthorized  ^*|*  ^7^*"* 

by  the  Custom,  for  ever  destroys  its  Customary 

quality,  if  the  Lord  were  seised  in  fee  simple ; 

but  if  he  had  only  a  particular  Estate  in  the 

Manor,  this  quality  would  only  be  suspended 

during  the  continuance  of  that  estate,  or  of  the 

derivative  estate  cretUed  by  the  conveyance  or 

lease.     (1345O  And  if  no  such  separation  be 

made,  the  capacity  of  being  granted  according  Co.  Lut.  58.  b. 

to  the  Custom  may  remain  dormant  for  any 

length  of  time.     (1346.)  If  the  Tenement  has 

St.  29  Car.  2,  c.  3,  8.  112,  applicable  to  them.  Zauch  v. 
Forse^  7  East,  186.  But  there  may  be  a  Special  Occu- 
pant named  in  the  Surrender  or  Grant.  Doe  ▼.  Martin^ 
4  Bl.  1148.  In  many  Manors  the  Custom  is  only  to 
ffwat  Copyholds  for  lives ;  and  in  some,  to  grant  them  to 
three  persons  for  their  lives  successively  as  they  are 
named,  but  so  that  the  first  has  an  absolute  power  of 
alienation.  '  Stoift  v.  Davisy  8  East,  354.  n. ;  Doe  v. 
Goddard^  1  B.  &  C.  522. 

*  (1343.  n.)  The  Stamp  Duty  on  the  Copy  of  a  Grant  . 
of  this  kind,  whether  with  or  without  Admittance,  (if  it 
be  not  in  the  nature  of  a  Sale  or  Mortgage,  so   as   to     (452.  459.) 
require  an  Ad  Valorem  Duty,)  is  equal  to  that  on  a  Sur-      (132 J.) 
render  and  Admittance  taken  together. 
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Co.  Litt.  5f .  b.  Ibrmerly  been  enjoyed  u  a  Gopybold  ci  ift* 

heritaace,  it  may  be  gtanted  either  in  fee  or  for 
any  leas  estate ;  though  if  it  hea  only  be^ 

Co.Tr.90,91.    granted  anciently  for  a  less  estate,  the  limt» 

thus  fixed  by  usage  cannot  be  exceeded.  And 
in  all  other  respects,  (as  the  reservation  of  rent 
and  other  services,)  ^  Custom  most  also  be 
strictly  observed.  (1347O  1°  ^^  question 
ttpon  the  legality  of  these  grants,  the  Title  of 

Co.Litt.5e.b;  the  Lord  to  die  Manor  cannot  be  absolutely 
0277.)  disregarded  ;  but  it  is  sufficient  if  he  have  any 
lawful  estate  at  the  moment,  though  it  should 
be  only  a  Tenancy  at  Will,  or  defeasible  by 
Condition,  and  though  he  himself  should  be  an 
infant,  or  otherwise  disabled*  For  though  the 
Grant,  being  in  efiect  an  altenatkm  of  jiart  of 
the  Demesnes  of  the  Manor,  cannot  be  made 
by  one  who  has  no  lawful  j^rapertj  in  it ;  yet 
its  operation  is  not  derived  out  of  the  interest 
of  the  Grantor;  but  rather  from  a  Power, 
which  b  at  once  committed  to  him,  and  rega- 
lated  in  its  exercise,  by  the  Custom.    (1348.) 

^^^Sta^-     2n  some  Manors  it  is  <^usU>flptary  to  wiake  on- 

^sKiiF.  ginal  grants  of  portions  of  the  Waste,  to  be 
(1044.)      held  for  the  first  time  by  a  Copyhold  Tenure ; 

jB&^Am'  but  without  a  particular  Custom  such  grants 

cannot  be  supported ;  ( 1 349.)  nor  will  a  custom 
be  allowed  by  which  all  parts  of  the  Waste 

3  B*&  A  ^55^'  ™^8r^*  ^  granted  without  limit  or  restriction, 

as  that  would  tend  to  deprive  the  Copyholders 
of  a  right  of  Common  which  they  have  by  the 
general  Custom.    (1350.)  In  many  instances 
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Jtlieeanseiitof  the  ^omagcbi  (i  e.  ofth^  TeaanU 
j^resent  in.  Court,.)  is  necessary  to  tlie  vali*  (1263.) 
4ity  of  such  a  Grant ;  but  where  this  does 
not  appear  to  be  requisite,  still  the  Custom, 
however  seemingly  indefinite,  may  perhaps  be 
SQppOTted,  on  the  ground  that  whenever  its 
exercise  becomes  prejudicial  to  the  Tenants, 
they  may  have  their  remedy ;  as  by  analogy  to 
die  Statute  of  Merton,  the  Custom  must  thence-  (i  i^^*) 
forward  lose  its  force. 

035'0  I^  ^^  Lord  make  a  legal  Convey- 
ance of  the  Copyholder's  Tenement  to  him  in 
fee  simple,  the  Tenement  is  said  to  be  enfran-^ 
ctMcd.    The  general  doctrine  on  this  subject 
seems  to  depend  on  the  principle  that  the      (i26o.) 
Copyholder  is  a  Tenant  at  Will,  and  that  there- 
fore  by  the  accession  of  the  Reversion  his 
estate  is  merged.    (1352*)  If  such  a  convey- 
ance be  made  to  one  who  is  *  Tenant  in  Tail  ^«""  ••  ^'f«» 
of  the  Copyhold,  the  extinction  of  the  Cus-  looen^Mnr- 
tomary  Tenure  is  no  less  absolute  than  if  he  524! 
had  been  Tenant  in  fee  simple.     (1353O  And 
it  appears  to  have  been  held,  that  if  he  were  Roe«.Briggi/ 
only  Tenant  for  life,  a  like  extinction  would  if 5^*'^^' 
take  place,  and  the  Copyhold  Estate  in  re- 
mainder or  reversion  would  also  be  turned  into 
a  Freehold  Estate.     But  this  seems  to  be  more 
properly  a   matter  of  equitable  cognizance ; 

•  (1 352.  fi.)  The  Custom  in  the  Manor  of  Wakefield  of 
bailing  Entails  by  an  act  of  Fotfeiture  and  a  re-grant  in       (12S5.) 
fee  from  the  Lord,  (Grantham  y.  Cofley^  2  Saund.  433,) 
seems  grounded  on  a  similar  principle. 
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sind  the  opinion-  allnded  to  may  be  thought  to 
attribute  a  somewhat  extraordinary  operation 

M.  Podjter'i      to  a  Icsfal  Convevaucei  as  well  as  to  contradict 

a  more  ancient  decision.  (1354O  "  is  clear, 
at  least,  that  if  the  Freehold  Estate  had  been 
conveyed  to   a   mere   stranger,  who  had   no 

Co.Tr.64.        interest  in  the   Copyhold,  all  the  subsisting 

Customary  Estates  in  the  same  Tenement  would 

still  have  continued:  but  in  such  a  case,  if 

the  Copyholder  be  out  of  possession,  though 

(1313.)       he  may  still  proceed  by  Ejectment,  he  can 

obtain  no  remedy  in  the  Lord^s  Court,  because 

(1 259.  n.)    the  Land  is  no  longer  parcel  of  the  Manor ; 

(1355,)  nor,  when  he  is  in  possession,  can  he 

resort  to  the  Customary  mode  of  alienation ; 

and  therefore  the  most  beneficial  interest  in  the 

Tenement  is  no  longer  alienable  without  the 

concurrence  of  the  Freeholder,  who  possesses 

little  more  in  effect  than  a  remote  reversion. 

(1356.)  Besides  the  inconveniences  of  Cus-  • 

•  tomary  Tenure  which  must  have  already  occurred 

to  the  reader,  we  may  observe  that  the  Tene- 

Harg.  Co.  u«.  ments  so  held,  though  they  confer  no  right  of 
(834.)  voting  for  the  County,  yet  as  a  qualification  for 
serving  on  Juries  are  placed  on  the  same  footing 
with  Freeholders  by  St.  6  G.  4,  c.  50,  s,  1 .  As 
to  the  qualification  for  killing  Game  under  St 
22  &  23  Car.  2,  c.  25,  s.  3,  there  seems  to  be 
no  difference  between  Copyholders  and  Free- 
holders. 
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CHAP.    VIII. 

OF  EQUITABLE   ESTATES   AND    INTERESTS, 
AND   OF   REMEDIES   IN   EQUITY. 

Sect.  i. — Of  Trusts  expressed  or  plainly 

implied. 

(>357-)  THE  Jurisdiction  of  Courts  of  Equity 
has  arisen  out  of  the  imperfection  of  the  Courts 
of  Law,  and  the  inadequacy  of  their  procedure 
for  defending  and  enforcing  many  rights  which 
cannot  with  safety  be  left  unprotected.  Whe- 
ther it  was  originally  possible^  or  is  now  prac- 
ticable, so  to  model  the  constitution  of  the 
Courts  of  Law,  that  every  question  of  right 
and  duty  which  is  properly  cognizable  by 
any  of  our  tribunals  shall  be  there  sufficiently 
decided;  or  whether  the  advantages  which 
those  Courts  possess  in  the  administration  of 
justice  are  necessarily  connected  with  certain 
defects,  which  must  always  call  for  the  aid  of  a 
supplementary  judicature;  is  a  subject  of  far. 
too  extensive  inquiry  for  this  place ;  where  it  is 
proposed  only  to  exhibit  an  outline  of  the 
existing  effects  of  Equitable  Jurisdiction  on 
Real  Property. 

(1358.)  This  Jurisdiction  is  either  exclusive 
of,  or  concurrent  with,  that  of  the  Courts  of 

£  £ 
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Law.  But  that  only  can  properly  be  called  an 
Equitable  Estate  or  Interest,  for  which  a  Court 
of  Equi^  affords  the  only  remedy :  and  of  this 
nature,  in  the  first  place,  is  the  benefit  of  every 
Trust  which  is  not  converted  into  a  Legal  Estate 
by  the  Statute  of  Uses.  (i359-)  Such  Trusts 
may  be  either  express,  or  implied;  and  the 
operation  of  the  Statute  may  be  excluded  either 
by  the  nature  of  the  subject  matter,  as  in  the 

(129. 12S6.)  case  of  Chattels,  and  Customary  Estates ;  or  by 
an  express  declaration  of  the  Use  to  the  Trus- 
tee; or  by  the  nature  of  the  duties  imposed 

(126. 16S.)   upon  him  by  the  Trust,  if  they  cannot  be  con- 
4  T.  R.  63.       veniently  performed  unless  the  legal  Estate  be 

vested  in  him. 

( >  360.)  The  simplest  kind  of  Trust,  (which 
though  it  arises  more  often  from  accident  diaii 
from  design,  and  might  perhaps  without  incon- 
venience be  abolished,  yet  is  the  fittest  for  our 
immediate  consideration,)  is   where  Freehold 

(152.  281.)  Land  is  conveyed  or  devised  to  the  use  of  ^. 
and  his  heirs,  in  trust  for  B.  and  his  heirs. 
Here  the  Equitable  Estate  of  B»  much  resembles 
the  Use  as  it  was  allowed  to  exist  before  the 
Statute;  but  in  some  respects  it  conforms 
more  nearly  to  the  nature  of  a  *  Legal  Estate. 

*  (1360.  n.)  The  right  of  voting  in  the  Election  of 
Members  to  serve  in  Parliament  belongs  to  the  Phf>rie- 
tor,  whether  legal  or  equitable,  who  is  in  poMossion  of  the 
Land.  See  St  7  &  8  W,  3,  c.  35,  s.  7.  By  St-  9  Ann. 
c  5}  a  Mortgagee  cannot  derive  from  the  mortgaged  estate 
a  qualification  to  sit  in  Parliament,  unless  he  have  been 
in  posscsaion  seven  years. 
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(1361.)  Indeed  the  general  rule  at  this  day  BurgcM». 

is  that  Equity  follows  the  Law ;  and  therefore  Rep.  123 ; 

the  Descent  of  an  Equitable  Fee  is  regulated  sijryd!^s.&s. 

by  the  same  canons  as  that  .of   the    Legal  tue^^m!'''' 

Inheritance;    (13^2.)   and,^    Husband   may  **''• 

acquire  an  interest  in  his  Wife's  property  of 

this  kind  as  Tenant  by  the  Curtesy,  though 

that  was  not  among  the  incidents  of  the  ancient 

Use.     (1363.)  The  right  however  of  the  Wife    (3*9,  &c.) 

to  Dower,  from  a  mistaken  judgment  perhaps 

at  first,  but  afterwards  from  the  expediency  of 

following  precedents,  has  never  been  conceded 

to  her:  (1364.)  and  it  has  also  been  decided      {\09A.) 

that  there  can  be  no  Escheat  of  the  beneficial 

interest  arising  from  a  Trust ;  but  that  if  the 

Equitable  Owner  die  without  heir  and  intestate, 

the  Trust  will  cease,  and  the  Trustee  become 

absohitely  entitled  to  the  property.     On  the 

other  hand,  if  the  Trustee  should  die  without 

heir,  it  seems  not  to  be  settled  whether  the 

Lord,  taking  the  land  by  Escheat,  would  be 

subject  to  the  Trust.     (1365.)  But  the  ordinary  isand.us,a5i. 

claims  of  a  Husband,  Wife,  or  Judgment  Cre-   ^^^^'  ^'^^-^ 

ditor,  of  the  Trustee,  however  available  at  Law 

against  the  Trust  property,  would  be  restrained 

by  a  Court  of  Equity ;  or  at  least  the  parties 

enforcing  them  would  themselves  be  declared 

Trustees,  and  would  be  charged  with  all  the 

costs  of  litigation; 

(1366.)  The  declaration   of  Trust  upon   a    (115,  &c.) 
Conveyance  of  the  Legal  Estate,  answers  to  a 
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similar  Dedaratioa  of  Uses  before  die  Statute ; 
and  a  Trust  may  also  be  created  by  means 
analogous  to  a  Bargain  and  Sale,  if  there  be 
such  a  Consideration  as  the  Law  requires  in  a 
(223.)  Conveyance  which  it  shall  not  prcxumnce  merely 
Yoluntary.  Thus  Articles  of  Agreement  made 
before  Marriage^  for  a  Setdement  on  the  Hus- 
band or  Wife  and  Issue,  are  sufficient  to  raise 
a  Trust  without  any  C<»iTeyance.  And  a  writ- 
ten Agreement  for  the  sale  of  Land  has  the 
like  effect,  if  the  state  of  the  Title,  or  other 
circumstances,  do  not  afterwards  cause  it  to  be 
waved  or  rescinded.  (1367.)  If  however  the 
sale  be  by  auction,  under  the  direction  and 
Sagd.Veiid.5o.  according  to  the  official  forms  of  a  Court  of 
^^*  Equity,  in  execution  of  its  own  Decree,   the 

Contract  is  not  considered  binding  until  sanc- 
tioned by  the  peremptory  Order  of  the  Court ; 
'  which  also  still  reserves  to  itself  a  discretion  of 
setting  aside  the  Sale,  if  a  much  higher  price 
be  offered. 

(1368.)  As  length  of  time  or  ambiguous  ex- 
pressions in  an  Instrument,  may  sometimes 
make  it  doubtful  whether  the  !E^te  is  Legal 
or  Equitable,  it  is  thought  prudent,  and  has 
become  the  general  practice,  to  make  use  of 
the  same  kind  of  Assurance  for  transferring  the 
beneficial  interest  in  Land,  whether  the  Legal 
Estate  happen  to  be  vested  in  the  true  owner 
or  in  his  Trustee.  (1369.)  And  with  respect 
to  Estates  Tail,  and  the  r^hts  of  Married 
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Women,  the  Courts  of  Equity  require  that  Fines 
and  *  Recoveries  should  be  employed  for  effect* 
ing  dioee  alienations  of  the  Equitable  which 
could  not  otherwise  be  made  of  the  Legal  Pro- 
perty.   (1370.)  But  in  other  cases  the  only  ismklus. 
indispensable  formality  is  that  required  by  the  sia 
9th  section  of  the  Statute  of  Frauds,  which 
enacts  '*  That  all  Grants  and  Assignments  of 
^^  any  Trust  or  Confidence  shall  likewise  be  in 
**  Writing,  signed  by  the  Party  granting  or  as- 
^'  signing  the  same ;  or  by  such  last  Will  or 
^*  Demise ;"  (meaning  such  a  Will  as  is  required      (200.) 
^  s.  5 ;)  **  or  else  shall  likewise  be  utterly  void 
^^  and  of  none  effect." 

(1371.)  By  the  loth  Section  of  Ihe  same      (882.) 
Statute  (as  we  have  seen)  a  Trust  Estate  of 
this  kind  is  made  extendible  on  an  Elegit ;  and 

\ 

*  (]369.n«)  These  fines  and  Recoveries  are  transacted 
in  the  same  Court  and  with  the  same  solenmities  as  if 
they  related  to  the  Legal  Estate ;  and  yet,  for  want  of  a  sub- 
ject on  which  they  may  operate,  they  must  be  considered 
in  a  Court  of  Law  as  absolutely  void.  The  Tenant  to  the  (689.) 
RiBCfie  in  an  Equitable  Recovery  is  required  to  have  the 
immediate  Equitable^  or  at  least  beneficiidy  Estate  of  Free- 
hold in  the  land ;  the  mere  L^al  Estate  of  a  Trustee, 
without  any  right  of  enjoyment,  not  being  sufficient  for 
the  purpose.  But  it  is  no  objection  to  the  validity  of  an 
Equitable  Recovery  dmt  the  L^al  Freehold  happens  to 
be  superfluously  vested  in  the  Tenant  to  the  Prsdpe; 
(Sugd.  Vend.  329 ;  18  V.  J.  418 ;)  nor  on  the  other  hand 
that  the  Equitable  Tenant  for  life  had  previously  mort- 
gaged his  Estate ;  for  he  may  still  by  force  of  his  Equity 
of  Redemption,  make  a  sufficient  Tenant  to  the 
1  Turn.  «g, 
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(54.)        it  is  ako  made  Assets  by  Deaceat  in  the  hands 
of  the  heir,  in  the  same  manner  as  if  his  Title 
were  Legal.    (13720  Befixe  this  provision  it 
«Foiibi4oi.     coostttated  not  L^gal,  but  £quitable  Assets; 
which,  according  to  the  rule  of  e^iuality  which 
Equity  asserts^  were  to  be  distributed  amiHig 
the  CrediUvs  of  the  deceased  in  pn^rtion  to 
the  amount  of  their  jnst  claims,  so  for  as  they 
were  binding  on  the  heir,  without  any  further 
(886.)      regasi  to  the  nature  of  the  securities  on  which 
they  were  g^unded^ 
See  ^  J.  &  w.      (1373O  It  is  commonly  said  that  of  anEqoi- 
tMe  Estate  there  can  be  no  Disseisin:  aikl 
it  is  an  established  principle,  that  as  between 
a  declared  Trustee  and  the  Cestui  que  Trusty 
(or  person  for  whose  benefit  the  former  is  en- 
trusted,) no  length  of  time  can  extinguish  the 
^'o"**'       Trust     (1374.)  And  though  with  respect  to 
swaii^609;     the  opcrution  of  a  Fine  levied  by  the  Trustee, 
Keunedj  v!      the  judicial  doctrine  seems  to  have  undergone 
ult.'^s.^^    great  alteration,  it  may  now  perhaps  be  consi^ 

dered  as  settled  that  the  Trust  cannot  be  barred 
by  the  mere  operation  of  that  Assurance  and  five 
years  non-claim. 

(1375.)  There  is  one  way  however  by  which, 
though  involving  a  breach  of  Trust,  the  Legal 
1  Sand.  u«.  Estate  in  the  Land  may  be  discharged  from  Uie 
Veni69l709.  EquitaMc  ownership  of  the  Cestui  que  Trust ; 
for  if  the  Trustee  make  a  conveyance,  for  valu* 
able  consideration,  to  a  person  ignorant  of  the 
Trust,  there  remains  no  Equity  to  be  enforced 
against  the  innocent  Purchaser;    (1376-)  Dor 


or    EQUITABLE    ESJATZSy   &C.  423 

can  the  land  be  again  subjected  to  the  Eqoi* 
table  Right  by  knowledge  comnianicated  to  a 
subsequent  purchaser,  unless  it  be  recon veyed  to 
the  Trustee  himself;  in  irhom  the  Trust,  though 
broken,  must  always  continue.  (1377O  But  in 
order  to  prevent  the  possibility  of  such  an 
alienation,  the  Trusts  are  most  commonly  de- 
clared, or  referred  to,  by  the  same  Instrument 
which  gives  the  legal  Estate  to  the  Trustee. 

(1378).  Where  the  Trustor  Equity  is  clearly 
subsisting,  though  the  person  entitled  to  it  can->      (1373.) 
not,  properly  speaking,  be  disseised,  yet  if  he 
suffer  another  claimsfnt  to  take  possession  of 
the  land,  and  neglect  for  a  length  of  time  to 
enforce  his  remedy  against  him,  his  Suit  will 
ultimately  be  discountenanced  or  rejected.     It 
does  not  appear  however  that  any  period  has 
been  definitively  fixed  as  sufficient  for  this  pur- 
pose in  all  cases.    The  Statutes  of  Linntation  are  1  Scho.  k  Lefr. 
applicable,  in  terrn^,  to  Legal  Rights  only ;  and  it  «.  B^totVs" 
has  formerly  been  denied  that  Equitable  Claims  lari^Al^^s 
could  be  subjected  to  them  by  any  strict  analogy.  Atk!««5?"Ako 
(»37g).    Lately,  indeed,  an  authoritative  opi-  * '^- *^  ^- ^^' 
nion  has   been   pronounced,    that   Courts   of 
Equity,  as  they  are  confined  to  one  uniform  sj.&w.i9f. 
mode  of  remedy  by  Billy  cannot  take  notice  of 
more  than  one  period  of  Limitaition ;  and  that 
on  the  other  hand  they  are  bound  by  the  Sta- 
tute of  James  as  a  positive  law,  restraining       (37 o.) 
them  from  giving  relief  after  twenty  years  of 
neglect,  when  not  imputable  to  disability.     The 
first  of  these  two  assertions  appears  not  to  ad- 
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See  1  Fonbi.     mit  of  any  question ;  but  it  would  not  peiiiaps 
Co«rt,8P^  in  all  cases  be  safe  to  rdy  absdotely  on  tbe 

170 1  Dilkm*.    «^^^«J 
Parker,  Jac         SCCOnO. 

iifijlJilTis.  (^380.)  Where  a  fine  is  levied  by  Cestui 
(1374 )      qne  Trust  in  possession  of  a  partieular  Estate, 

a^^^'  ^*'  whether  for  life  or  in  tail,  its  operation  upon 

the  ulterior  Estate  is  doubtful.  H  indeed  the 
Estates  were  Legal,  the  pefson  in  remainder  or 
reversion  would  be  barred  after  five  years  from 
the  time  when,  if  no  such  act  had  been  done, 
he  would  have  become  entitled  to  the  posses- 
sion; but  the  Estetes  being  only  Equitable,  it 
may  be  contended  diat  from  the  nature  of  such 
interests,  the  ulterior  Estate  is  not  displaced  or 

(99.1573.)  ^YCfitedby  the  Fine;  and  then  th^  non-claim 
can  have  no  effect  The  question  therefore 
here  is,  whether  Equity  ought  to  follow  the 
Law  in  its  resultis,  or  rather  in  its  principles. 
The  former  mode  of  imitation  is  recommended 
by  its  convenience,  the  latter  by  its  scientific 
accuracy ;  but  while  it  is  doubtful  which  shall 
be  preferred,  both  these  advantages  are  inevi- 
tably lost.  (1381.)  And  perhaps  Ae  best  mode 
of  decidii^  the  question  would  be  to  distin- 
guish between  an  Estate  for  Life,  and  an 
Estate  Tail ;  for  in  the  case  of  the  former  it  i^ 
impossible  to  preserve  the  Analogy  of  Result  in 
all  its  particulars,  since  there  can  be  no  For- 
(74^»)  feiture  of  an  Equitable  Estate  for  improper 
alienation ;  and  as  the  reversioner  does  not  re- 
ceive the  advantage  which  the  Common  Law 
would  afford  him  in  a  like  case,  it  is  unjust  that 
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its  rules  should  be  applied  merely  to  his  pre- 
judice. Here  therefore,  it  may  be  thought,  the 
Analogy  of  Principle  ought  to  be  followed,  ac- 
cording to  which  the  ulterior  Estate,  not  being 
divested  by  the  Fine,  cannot  be  barred  by  Non- 
daim.  (1382.)  On  the  other  hand,  if  Cestui 
que  Trust  in  Tail  levy  a  Fine,  the  Analogy  of 
Result  is  not  liable  to  the  same  objection ;  and 
the  Analogy  of  Principle  would  be  stretched 
beyond  its  due  limits,  if  applied  to  the  protec- 
tion of  that  interest  from  the  operation  of  a 
Fine,  which  might  have  been  entirely  cut  off  by 
a  Recovery. 

(1383.)  All  the  rules  relating  to  the  limita-  ts«id.Ut.f69. 
tion  of  Estates  are  in  general  the  same  in  Equity 
as  at  Law ;  and  among  the  rest,  the  Rule  *  in   (SS9.  653.) 
Shelley's  Case  is  strictly  observed.  (1384.)  But 
an  exception  must  be  made  of  such  limitations  1  Sand.  Ut. 
as  are  not  complete  m  themselves,  i>ut  refer  to  c.  R.  90,  &c 
some  future  Conveyance  or  Settlement  agreed 
or  directed  to  be  made.    Thus  in  a  Contract  for 
Sale,  it  is  not  necessary  to  use  the  word  ^^  heirs." 
So  where  Articles  have  been  signed  before  Mar- 
riage, stipulating  that  the  Husband  shall  settle 
his  lands  upon  himself  and  the  heirs  of  his  body, 
he  cannot  after  the  Marriage,  by  a  literal  or 
technical  construction,  be  made  Tenant  in  Tail  ,* 
but  such  a  Settlement  must .  be  made  on  his       (776.) 

*  (1383.  n.)  This  Rule  however  can  have  no  application 
unless  the  Freehold  Estate  given  to  the  Ancestor,  and  the 
Remainder  to  his  heirs,  be  both  Legal,  or  both  merely 
Equitable.    See  Feame,  C.  R.  52,  &c. 
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Childreu   as    is   usufJ   oo   similar  occasions. 

(1385.)  And  the  same  couise  has  been  followed 

in  many  cases  where  the  daty  of  making  a 

Setdement  .has  been  cast  upon  Trustees  by  a 

Will,  containing  the  like  general  Instructions 

for  that  purpose.     Such  Trusts  are  said  to  be . 

Executory  f  in  opposition  to  Trusts  Executed^  in 

which  the  limitations  are  originally  complete, 

without  the  interrention    of  any  act  of  the 

Trustee. 

(1381.)  (1386.)  Forfeiture,  as  before  mentioned,  is 

not   incident  to   the  alienation  of  Equitable 

Feame,  c.R.     Estates;  uor  can  such  alienation  have  the  effect 

^7770,  &c.)    ^^  destroying  Contingent  Remainders,  or  any 

other  violent  operation*    (1387).  A  lessEfitate 
1  p.  WiDs.41.   may  indeed  be  merged  in  a  greater,  as  at  Law^ 
(747,  &c.)    though  not  if  there  be  any  consequent  incon- 
venience ;  (1388.)  and  whenever  an  EquitaUe 
Estate  becomes  united  in  the  same  hands  with 
Seiby  9.  Alston,  an  cxactly  coinciding  Legal  Estate,  the  fonner 
FMiiips^^'      is  extinguished.     (1389.)   But  as  in  this  last 
f2o  ^^M^^^t     ^^®  *^^  ^^^  beneficial  interest  or  property  con^ 
V.  jaiDes,         tinues,  although  it  has  assumed  thaifom  which 

6  Mad.  118.  ^ 

subjects  it  to  the  jurisdiction  of  Courts  of  Law, 

the  Equitable  Estate  may  be  consideced  as  still 

subsisting  for  some  purposes^     Thus   if  Cestui 

Rawlins  v.       quc  Tfust  iu  fee  simple  devise  the  land  by  Will, 

B?^'.  s««     and  then  take  a  Conveyance  from  his  Trustee 

iSf  D?"'''     to  himself   in  fee  simple,  so  that  his  Legal 

(267.)       exactly  corresponds  to  his   former  Equitable 

Interest,  the  devise  will  be  supported  in  Equity. 

(1360.  ft.)     And  (as  before  observed)  an  Equitable  T^iaiit 
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in  Tail  in  Remainder  may  suffer  a  good  Reeo* 
very,  if  the  immediate  beneficial  interest  of 
Freehold  be  Tested  in  the  Tenant  to  the  Prsd* 
cipe,  although  it  be  accompanied  with  the 
L^;al  Estate. 

(1390.)  With  respect  to  Married  Women, 
the  {yower  which  the  Law,  departing  from  its 
general  principles»  has  allowed  them  to  exercise 
(when  given  or  reserved  to  them  in  due  form)  (207.) 
over  the  Uses  of  Land»  has  been  improved,  in 
the  modem  system  of  Equity,  into  a  capacity 
of  holding  property  in  total  independence  of 
their  husbands.  This  is  regularly  effected  by  1  Foubi.  io3» 
means  of  a  Trust  for  the  Lady's  separate  use ; 
which,  in  respect  of  the  property  to  which  it 
extendsi  causes  her  to  be  considered  in  a  Court 
of  Equity  in  the  same  light  as  an  unmarried 
woman,  and  therefore  carries  with  it  the  right 
of  alienation.  (1391*)  But  in  order  to  render 
her  personal  enjoyment  of  this  property  more 
secure,  it  is  not  unusual,  in  the  creation  of  the 
Trust;,  to  impose  an  absolute  restraint  upon  all 
alienation  or  anticipation  of  the  income ;  which 
being  in  effect  but  a  partial  restoration  of  her 
legal  disability,  is  allowed  to  prevail,  if  *  ex- 


*  ( 1 39 1  •  ».)  It  is  not  sufficient  for  this  purpose  to  direct 
tbat  the  money  be  paid  into  her  own  hands  and  not  other* 
wise,  with  a  declaration  that  her  Receipt  alone  shall  be  a 
sufficient  discharge  to  the  Trustee ;  for  these  expressions 
are  considered  as  pointing  only  to  the  exclusion  of  the 
Husband.  Adon  v.  Whiter  1  S.  &  &  4^9 ;  GuUan  v. 
b^y  3  J.  &  W.  457  ;  Sugd.  Pow.  1 19. 
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pressed  witib  sufficient  precision*  (1392.)  Wheie 
a  gift  is  made  to  a  married  womaa  for  her  sepe^ 
rate  use,  without  the  interposition  of  c^  Trustee^ 
the  Husband  becomes  a  Trustee  f(Mr  his  Wife; 
for  it  is  a  setded  rule  that  a  Trust  shall  never 
&il  for  want  of  a  Trustee.    The  Hus^nd  may 

Sogd.  Pow.157.  also,  by  a  written  Agreement  entered  into  be- 

£(»re  Marriage,  without  any  Conveyance,  invest 
bis  Wife .  with  Equitable  powers  of  separate 
enjoyment  and  disposition  of  her  Estate. 

(1393.)  In  general  the  rules  of  Evidrace  are 
the  same  in  Equity  as  at  Law;  though  the  wit- 

See  s  Fonb!.     nesscs  are  not  brought  into  open  Court,  but  are 

**^'  ^^  privately  sworn  to  the  truth  of  written  deposi- 

tions, made  in  answer  to  questions  prepared  for 
the  purpose.  (1 394.)  But  there  is  one  material 
difiiarence  in  practice  between  the  two  jurisdic- 
tions. For  in  Equity  &e  Defendant  is  always 
put  to  his  oath ;  and  his  positive  denial  will  not 
be  outweighed  by  the  testimony  of  a  single  wit* 

See  6  V.  J.       ncss.    And  hence  it  is  evident  that  questicms  of 

Trust  cannot  be  entertained  by  the  Courts  of 
Law  widiout  a  considerable  alteration  of  the 
system. 

(>3950  Where  Copyholds  are  made  the  sub- 
jects of  Trust,  the  Equitable  Estate  possesses  in 
general  all  those  incidents  of  the  Customary 
Property  which  directiy  concern  the  Tenant, 
but  not  those  which  are  established  merely  for 
the  benefit  of  the  Lord ;  it  being  sufficient  for 
the  latter  to  have  the  person  named  in  the  Roll 
for  his  Tenant,  without  troubling  himself  to 
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knovr  &at  he  is  m  Trustee.  The  rales  of  desoeat 
therefore,  and  the  effect  of  words  of  limitation,  Puiien  «. 
are  those  which  die  Custcm  prescribes ;    but  9^m^?^. 
alienaticm,  except  in  the  cases  of  Femes  Covert 
and  Tenants  in  Tail,  may  be  effected  without 
Surrender,    or  other   Ceremony,   beyond   die 
Writing  and  Signature  required  by  s.  9  of  the      (IS70.) 
Statute  of  Frauds.    (1396.)  And  it  has  been 
decided,  (long  before  the  St  55  G.  3,  c,  192,)  Tidfoaiu 
that  die  Trust  of  a  Copyhold  may  be  devised,  If^'^j^ 
without  a  Surrender,    by  an  unattested  Will.  jP«n^««. 
From  which  it  seems  to  follow  that  where  the      0288) 
Cestui  que  Trust  is  a  married  womEin,  without      (isgo.) 
any  power  of  separate  disposition,  and  whose 
mere  Assignment  in  writing  would  therefore  be 
ineffectual,  she  may  jret  dispose  of  her  Estate 
(with  her  husband's  concurrence)  by  the  ordi-      (1275.) 
nary  form  of  Surrender  in  the  Lord's  Court,  if 
die  Lord  or  his  Steward  will  accept  the  Surren^ 
der  of  a  person  who  is  not  actual  Tenant.     For 
diough  it  may  not  be  usual  for  the  Surrenderors 
to  a£Bx  their  Signatures  to  the  Court  Roll,  and 
die  9th  section  of  the  Statute  requires  a  Signa- 
ture to  the  Assignment  of  a  Trust ;  yet  as  the 
same  enactment  requires  the  Devise  of  all  Trusts 
to  be  attested  by  three  witnesses,  (for  so  the 
words  ^^Mch  last  Will  or  devise,"  by  reference  7  Eut,  323. 
to  a  former  part  of  the  Statute,  must  be  under- 
stood,) and  this  requisite  has  been  dispensed 
with  in  the  case  of  Copyholds  from  analogy  to 
die  Customary  mode  of  testamentary  aliena^ 
don;  there  is  at  least  as  much  reason  for  dis« 
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fttmung  with  Signatare  npaa  an  AarngmoeaBA  by 
SoReader,  wbere  tiie  Cnstamsary  form  of  aUena* 
Hon  is  actually  pomied.  And  perhaps  Ae  wmd 
^likewise"  in  s.  9,  may  be  considered,  to  dus 
extent,  as  referring  to  s.  3,  where  CSopyholds 
(107.)       are  expressly  excepted. 

(1397.)  Chattel  Interests  may  also  be  held  in 

Tmst,  and  in  diis  way  Setdements  of  themaie 

FewMtCB.    commonly  made;  in  whidb,  fte  rales  of  Equity 

are  the  same  with  those  which  regulate  Execn* 

*  tory  Bequests  of  such  Interests  at  Law.  (1398.) 

It  is  a  frequent  practice  to  declare  the  Trusts  of 

Chattels  for  this  purpose  by  referaice  to  die 

Uses  to  which  Freehold  Lands  are  subjected  by 

(776.)       die  same  Setdem^it;   in  consequence  (^whicb, 

die  Tenant  for  life  of  the  Frediold  property  is 

also  entitled  for  his  life  to  the  Leasehold ;  but 

<046,  Sec)    ^^  gfg^  person  who  becomes  Tenant  in  Tail, 

whedier  in  possession  or  rested  remainder,  of 

die  former,  acquires  an  absdute  interest  in  the 

latter,  and  may  even  dispose  of  it  by  his  WiH 

(937.)        at  the  age  of  eighteen  or  eariier :  (1399*)  ^^ 

a  Proviso  ia  commonly  added  to  restrain  this 

power,  and  preserve  a  conting^it  interest  to  the 

next  perscm  in  remainder,  by  suspenduig  the 

final  vesting  of  die  Shiftily  Trust  until  the  futt 

age  of  the  Tenant  in  Tail ;  and  this  provision  is 

free  from  objection,  if  it  be  not  extended  beyond 

the  limits  which  the  Law  has  prescribed  for  the 

Sm  Manhdi     vcstiug  of  PcTsonal  property ;  that  is,  if  it  be 

s  sl'lln  J.  45«.    confined  to  the  minorities  of  persons  to  be  bom 

(784.)       within  die  compass  of  some  life  pointed  out  by 


(8«4.) 
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the  Setttemfnt  or  Will,  and  existing  when  the 
Deed  is  execnted,  or  at  the  death*  of  the 
Testator. 

(1400.)  Theieis  akind  of  Triist,  created  or 
declared  by  Statute,  which  may  properly  be  con- 
sidered in  this  place,  to  which  Chattel  Interests 
in  Land,  whether  Legal  or  Equitable,  as  well  as 
other  kinds  of  Personal  Estate,  occasionally  be- 
come subject  For  the  duly  of  an  Administrator 
to  distribute  the  property  of  an  Intestate  among  C^^^-) 
his  relations  has  evidently  the  nature  of  a  Trust; 
and  hence  Courts  of  Equity  have  obtained  a 
concurrent  jurisdiction  with  the  Ecclesiastical 
Courts  in  compelling  its  performance^  The 
principal  enactments  on  the  subject  are  as  fol- 
lows : 

(14QI.)  By  St.  22  &  23  Car.  2^0.10,  s.  5, 
the  Surplusage  (aftar  payment  of  debts  and 
expenses)  is  directed  to  be  thus  distributed: 
**  One  third  part  of  the  said  Surplusage  to  the 
"  Wife  of  the  Intestate,  and  all  the  *  residue  by 
^*  equal  portions  to  and  anu>ngstthe  Children  of 
*  *  such  Persons  dying  InteBiate,aiid  such  Persons 
^'  ae  legally  t  represent  such  Children,  in  case 

*  (140U  n.)  K  there  be  no  Wife,  of  eourse  the  children, 
or  an  only  child,  will  take  the  whole.  Nor  is  it  material 
whether  all  the  children  are  by  the  same  Wife :  nor  is  a 
posthumous  child  excluded*    TolL  Ex.  374. 

t  (1402.)  The  Legal  Representatives  here  meant  are 
not  the  Executors  or  Administrators  of  the  deceased 
Children,  but  their  children  or  descendants ;  whicl;i  may 
be  thought  to  appear  sufficiently  from  the  seventh  section 
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'*  any  of  the  said  Children  be  then  dead,  (1404O 
^^  other  than  such  Child  or  Children  (not  being 
^^  Heir  at  Law)  who  shall  have  any  estate  by  the 
*^  Settlement  of  the  Intestate,  or  shall  be  ad- 
<<  vanced  by  the  Intestate  in  his  lifetime  by 
'*  Portion  or  Portions  equal  to  the  Share  which 
^^  shall  by  such  distribution  be  allotted  to  the 


of  the  Statute,  by  which  ibe  limits  of  representation  are 
fixed.    A  Child  therefore  who  dies  without  issue  in  the 
lifetime  of  the  Intestate  has  no  representative  to  whom  a 
share  in  the  distribution  can  be  assigned.    But  the  Chil« 
dren  of  a  deceased  Child   are  entitled  to   an    equal 
division  among  tfaemsdves  of  the  share  which  would  lave 
belonged  to  their  Parent  if  living ;  and  the  same  rale  of 
representation  would  be  i^plicable,  if  any  of  these  had 
died  leaving  children,  who  would  thus  be  in  the  third 
degree  fixnn  the  Intestate ;  for  there  is  no  limit  to  repre- 
sentation in  the  direct  line  of  the  Intestate's  own  pos- 
terity.   (1403.)  It  has  been  thought,  however,  that  where 
the  claiknants  are  all  in  the  same  degree  of  lineal  desceit 
fiom  the  Intestate  (as  Grandchildren  after  the  death  of 
all  his  Children),  the  distribution  is  not  to  be  made  on  the 
principle  of  representation,  but  by  the  more  simple  rule 
of  personal  equality ;   or,  as  it  is  commonly  expressed, 
per  capUay  and  jiot  per  stirpes.    See  TolL  Ex.  375.    But 
it  may  be  doubted  whether  this  was  the  intention  oE 
the  Statute;  and  the  authorities,  (as  Davers  v.  Dewes, 
3  P.  Wms.  40 ;  Hoyd  v.  Tench,  3  Ves.  313,  &c)  which 
establish  that  mode  of  distribution  in  the  case  of  Colla- 
terals, under  s.  6,  are  groimded  upon  a  reason  which  does 
not  apply  to  the  issue  of  the  Intestate ;  (viz.  that  where 
all  take  as  equally  next  of  kin,  the  words  of  the  Statute 
afford  no   room  for   the  introduction  of  representative 
claims.)    For  there  is  no  mention  of  Next  of  Kin,  in  any 
part  of  the  Statute  which  psecedes  the  supposition  of  a 
failure  of  the  Intestate's  issue. 
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''  Other  Children  to  whom  such  distribution  is  to 

^'  be  made :  and  in  case  any  Child  other  than 

^*  the  Heir  at  Law,  who  shall  have  any  estate  by 

*^  Settlement  from  the  said  Intestate,  or  shall  be 

^^  advanced  by  the  said  Intestate  in  his  lifetime 

"  by  Portion  not  equal  to  the  share  which  will 

"  be  due  to  the  other  Children  by  such  distribu- 

^^  tion  as  aforesaid ;  then  so  much  of  the  Sur- 

^^  plusage  of  the  estate  of  such  Intestate,  to  be 

^^  distributed  to  such  Child  or  Children  as  shall 

'^  have  any  Land  by  Settlement  from  the  Intes- 

^^  tate,  or  were  advanced  in  the  lifetime  of  the 

^'  Intestate,  as  shall  make  the  estate  *  of  all  the 

*  (liOi.  n.)  This  provision  for  the  equalization  of 
shares  resemble  one  in  our  old  Law  (see  Litt.  s.  266,  &c.) 
where  one  of  several  Coparceners  had  been  advanced  by 
a  gift  in  Frank  Marriage  from  their  common  Ancestor  in  (316.  651.  n.) 
his  lifetime,  and  was  therefore  not  allowed  to  take  her 
share  with  the  rest  without  first  adding  the  value  of  the 
land,  which  had  been  given  to  her,  to  that  of  the  estate 
which  remained  to  be  divided.  This  was  called  bringing 
her  Frank  Marriage  Land  into  Hotchpot;  and  the  word 
is  now  generally  used  to  signify  any  similar  contribution 
of  an  ingredient  to  the  partible  mess  of  family  property, 
as  in  the  present  instance.  As  to  the  nature  of  the 
Settlement,  or  Advancement  of  a  Portion,  intended  by 
the  Statute,  see  Edwards  v.  Freeman^  2  P.  Wms.  435; 
1  Eq.  Cas.  Ab.  249;  also  3  P.  Wms.  317.  n.  (1405.)  The 
Wards  of  the  Statute  seem  at  first  to  exempt  the  dis- 
tributive share  of  the  Heir  at  Law  from  any  deduction 
even  in  respect  of  personal  property  bestowed  on  him  by 
the  Intestate ;  but  this  point  has  been  decided  otherwise, 
(Ca.  t.  Talb.  278.  280,)  upon  the  explanatory  clause  at 
the  end  of  the  section.  (1406.)  The  contribution,  it  is 
evident,  is  directed  for  the  benefit  of  the  other  Children, 

F  F 
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said  Children  to  be  equal  as  near  as  can  be 
estimated:  but  the  Heir  at  Law;  notwith- 
standing any  Land  that  he  shall  have  by 
Descent  or  otherwise  from  the  Intestate,  is 
to  have  an  equal  part  in  the  distribution  with 
the  rest  of  the  Children,  wid^mt  any  consi- 
deration of  the  value  of  the  Land  which  he 
hath  by  Descent,  or  otherwise  from  the  In- 
testate." 

(1408.)  S.  6.  "And  in  case  there  be  no 
Children  nor  any  legal  Representatives  of 
them,  then  one  moiety  of  the  said  estate  to 
be  allotted  to  the  Wife  of  the  -  Intestate,  the 
residue  of  the  said  estate  to  be  distributed 
equally  to  every  of  the  Next  of  Kindred  of 
the  Intestate,  *  who  are  in-  equal  degree,  and 
those  who  legally  represent  them/' 

and  not  of  the  Widow.  Pre.  Cha.  184.  (1407.)  The 
issue  of  a  deceased  Child  must  bring  in  the  value  of  a 
Portion  advanced  to  their  Parent,  whom  they  represent. 
Protid  V.  Turner,  2  P.  Wms.  560. 

*  (1408.  n.)  The  computation  of  degrees  of  kindred  is 
here  to  be  made  according  to  the  rules  of  the  Civil  Law 
of  Rome,  from  which  the  Statute  is  in  a  great  .measure 
taken.  Lineal  descendants  then  being  out  of  the  case, 
none  but  Parents  can  be  in  the  first  degree  ;*  and  it  would 
follow  that  a  Father  or  Mother  of  the  Intestate,  surviving 
him,  would  be  entitled,  if  he  lef^  a  Widow  to  one  half,  if 
no  "Widow,  to  the  whole  of  his  clear  personal  property. 
(1409.)  But  by  St.  1  Jac.  a,  c.  17,  s.  7,  it  is  provided, 
«  That  if  q/ler  the  death  of  a  Father,  any  of  his  Children 
"  shall  die  intestate  widiout  Wife  or  Children^  in  the 
*<  lifetime  of  the  Mother ;  every  Brother  and  Sister,  and 
**  the  Representatives  of  them,  shall  have  an  equal  share 
'*  with  her.*'     And  it  has  been  decided  that,  upon  the 


U 

t< 

it 

cc 
u 
ii 
ii 
<< 

€i 
ii 


OF    EQUITABLE    ESTATEJ8,    &C.  435 

(1411.)  S.  7.  "Provided,  that  there  be  no 
'^  representations  admitted  among  Collaterals 
^^  after^  Brothers'  and  Sisters'  Children :  and 
incase  there  be  no  Wife,  then  all  the  said 
estate  to  be  distributed  equally  to  and 
*^  amongst  the  Children :  And  in  case  there  be 
^'  no  Child,  then  to  the  next  of  kihdred  in 
''  equal  degree  of  or  unto  the  Intestate/  and 
"  their  legal  representatives  as  aforesaid,  and 
"  in  no  other  manner  whatsocfver." 

intention  of  this  Statute,  if  the  Intestate  leave  a  Wife,  aa 
well  as  Brothers  and  Sisters  and  a  Mother,  one  Moiety  is 
to  be  divided  among  the  latter.  Keyhaay  v.  Keyhoay^ 
8  P.  Worn.  344.  (1410.)  Grand&thers  and  Grandmoliiers 
are  in  the  second  degree,  as  well  as  Brothers  and  Sisters; 
but  it  has  been  decided  that  the  latter  shall  be  prefierred 
to  and  exclude  the  former.  Evdyn  v*  Evdyn^  Amb.  191. 
But  a  Grandfather  or  Grandmother  who  is  in  the  second 
d^iree,  will  exclude  an  Uncle  or  Aunt,  who  is  in  the 
third ;  for  the  degrees  are  reckoned  upwards  and  down* 
wards  through  the  common  progenitor.  Nor  is  any  dis« 
tinction  made  with  respect  to  sex,  or  half  blood.  Black- 
borough  V.  Davisy  1  P.  Wms.  41 ;  and  see  a  Ves.  214. 

*(H11.  n.)  The  right  of  representation  among  the 
Intestate's  own  posterity  extends  to  the  remotest  degree ; 
^t  by  this  section  it  is  confined,  whe^e  he  dies  without 
issue,  to  the  children  (excluding  the  grandchildren)  of 
his  deceased  Brothers  and  Sisters.  Petfs  Case^  1  P.  Wms. 
25  ;  Botoers  v.  Littletvoody  Id.  593.  And  as  we  have  ^een, 
there  must  also  be  some  Brother  or  Sister  of  the  Intestate 
Kving,  to  entitle  the  Nephews  and  Nieces  .to  take  by 
cepreaentation  rather  than  as  immediate  next  of  .kin,  and 
per  stirpes  rather  than  per  capita. 

That  the  restriction  is  also  to  be  understood  as  if  in- 
serted in   the   St.    1  Jac.  2,  c.  17,  s.  7,  see  Stanley  v.       (4109.) 
Stanley^  1  Atk.  453.  ^ 

F  F   2 


(1403). 


436  OF    EQUITABLE    ESTATES,   &C. 

(1412.)  By  s.  8,  for  the  security  of  Credi- 
tors, no  distribotion  is  to  be  made  until  one 
year  after  the  Intestate's  death ;  and  Bonds  are 
required  from  the  persons  to  whom  the  shares 
are  allotted,  obliging  them  if  debts  be  after- 
wards discovered  to  reftind.^roportionally.  But 
5  p.  Wat.  60.  notwithstanding  the  first  of  these  prorisions,  it 

has  been  decided  that  the  Shara»  to  be  received 
upon  Distribution  are  vested  interests  in  Equity 
from  the  moment  of  the  Intestate's  death. 

(1413.)  By  8.  4,    a  saving  is  made  of  the 
Customs  of  the  City  of  London,  the  Province 
of  York,  and  other  places.     But  by  St«  1  Jac.  2, 
c.  17,  s.  8,  it  is  explained  that  no  part  of  the 
estate  which  by  the  Custom  of  London  or  York 
might  be  claimed  by  the  Administrator  himself, 
merely  as  such,  is  to  be  exempted  from  distri- 
bution.   (141 4.)  These  Customs  were  anciently 
Seef  BLComm.  restrictive  of  the  power  of  testamentary  dispo- 
598. 400  ;*    "   sitiou ;  but  now  by  several  Statutes  their  ope- 
ne^h.^'^^.  ration  is  confined  to  cases  of  intestacy :  and  their 

general  efiect  is  to  give  one-third  to  the  Widow, 
and  one-third  to  the  children ;  or  one  Moiety 
to  the  Widow,  if  there  be  no  children,  or  to 
the  children  if  no  widow ;  leaving  the  remain- 
ing third,  or  moiety,  or  (if  there  be  neither 
Widow  nor  child  of  the  Intestate)  the  whole  of 
his  effects,  to  be  distributed  accordii^  to  the 
Toll.  Es.  391.     Statute.     (1415.)  The  Custom  of  London  ad- 

heres  to  the  persons  of  its  Freemen,  wherever 
they  may  reside  or  their  property  be  situate ; 
but  that  of  the  Province  of  York  is  confined  to 
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persons  resident  within  it  at  the  time  of  their 
decease.     (1416.)  And  in  general  the  Domi-»  Somemiiev. 
cile,  or  fixed  and  principal  habitation  of  the  5V. j!r5a!'"'' 
Intestate  at  that  time,  is  the  criterion  to  de- 
termine what  District  or  Country  shall  give  the 
law  to  the  distribution  of  his  personal  estate. 

(1417.)  By  St.  r4  G.  2,  c.  20,  s.  9,  Estates  j^r  (731,  ^c.) 
outer  vkj  of  which  there  is  no  Special  Oceu* 
pant»  and  which  have  not  been  devised  accord- 
ing to  the  Statute  of  Frauds,  are  directed  io 
*'  go,  be  applied  and  distributed  in  the  same 
'^  manner  as  the  Personal  Estate  of  the  Tes- 
*'  tator  or  Intestate.*'  (141 8*)  Upon  which  it 
has  been  decided,  that  if  there  be  a  Will,  not  lUpicy  ».  Wa « 
executed  according  to  the  Statute  of  Frauds,  ^26^  ^  ^* 
but  sufficient  for  the  disposal  of  personal  pro- 
perty, the  Executor  will  take  die  Testator  s  Es- 
tates per  outer  vie  (subject  to  his  debts,  &c.)  as 
a  Trustee  for  the  persons  to  whom  they  are  given 
by  the  Will.  And  in  cases  of  absolute  intestacy 
the  Administrator  will  of  course  be  a  Trustee  for 
the  Widow  and  next  of  kin.  These  Estates  are 
accordingly,  by  St.  36  Xjr.  3,  c.  52,  s.  20,  sub- 
jected to  the  Legacy  Duty. 

(1419.)  The  personal  property  of  a  Feme 
Covert,  who  dies  in  her  husband's  lifetime,  does 
not  in  all  cases  pass  to  him  by  the  mere  right 
of  survivorship.  This  mode  of  transmission  (895.) 
indeed  is  confined  to  such  Chattels  Real  as» 
whether  in  possession  or  expectancy,  have  been 
actually  vested  in  her  during  the  coverture. 
All  other  things  which  do  not  become  the  ab- 
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solute  property  of  the  Husband  in  his  Wife's 
lifetimey  including  mere  rights  and  possibilities 

Co.Lttt.46.b.  of  Chattels  Real,  can  vest  in  him  after  her 

death  only  in  the  character  of  AdministratCNr ; 
which  is  a  case  omitted  in  the  St  23  &  23  Car. 
(1401.)  2,  c.  10.  (1420.)  But  by  s.  25  of  the  Statute  of 
Frauds  (29  Car*  2,  c*  3)>  to  prevent  doubts  on 
this  subject,  the  ancient  ri^t  of  the  husband  ia 
<<  demand  and  hare  Administration  of  his  Wife's 
"  rights,  credits  and  other  personal  estate,  and 
**  recover  and  enjoy  the  same,''  is  confirmed. 
(1421.)  And  it  has  been  dedded  that  the 
Eqtiitable  interest  accrues  to  the  Husband  iuK 

1  p.  Wait.  981.  mediately  upon  his  Wife's  death,  and  is  trans- 
missible to  his  own  Executors,  or  Administra- 
tors, though  he  neg^t  to  take  out  Letters  of 
Administration  in  his  Ufetime,  and  though  sudi 
Letters  be  afterwards  granted  to  the  next  of 
kin  of  die  Wife ;  for  her  Administrator  will  be 
a  Trustee  for  the  Husband's  repres^itatives ; 
who  are  therefore  the  most  proper  persons  to 
be  invested  with  the  office.    (1422.)  But  the 

CoIKm  «.         property  cannot  be  recovered,  either  at  Law  or 

Dojrie,  1  Rosf.  ^^  Equity,  until  an  Administrator  of  the  Wife 

has  been  appointed. 

(1423O  Where  a  Testator,  without  disposing 
of  his  whole  personal  estate,  appoints  an  Ex- 
ecutor ;  the  person  so  appointed  is  abscrfutely 
entitled  at  Law  to  the  residue  which  is  v(n- 
disposed  of.     But  if  it  appear  ^  sufficiently  on 


*  ( 1 423.  If.)  See  the  authorities  on  tfie  subject  m  s  FoqU. 
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die  hce  of  the  Will  that  it  was  not  the  intea^^ 
tion  of  the  Testator  thus  to  benefit  his  Execu- 
tor, the  Courts  of  Equity  will  consider  him  as 
a  Trustee  for  the  next  of  kin.  (1427.)  This 
however  not  being  a  case  of  intestacy,  but  of 
implied  residuary  bequest,  the  peculiar  inci-  i4V.j.s«4; 
daits  of  intestacy,  such  as  the  principle  of  l^^'J^V 
Hotchpot,  and  the  Customs  of  London  and  f«*<*'*^««- 

^  *  416. 

York,  are  not  to  be  regarded  in  the  distribu*  (1404.1413 
tioa. 

(1428.)  Another  kind  of  Trust  incident  to 
Chattel  Interests  in  Land  has  already  been   (860.  912.) 
slightly  mentioned,  by  which  Terms  •  of  years       ^^O 
become  attendant  upon  the  Inheritance.  (1429.) 
Such   a  Trust,  though  it  is  commonly  esta- 
blished by  a  written  declaration,   will  other^ 
wise,  if  there  be  no  sufficient  indication  of  a 
contrary  intenticm,  be   raised   by  implication  seeUft^tcrv. 
from  the  circumstances  which  render  it  con-  ^'^^•^"'*' 

137,  &c.     (1424.)  It  may  be  sufficient  here  to  state  gene* 

rally,  that  if  a  legacy  be  given  to  a  sole  Executor,  though 

not  expressly  as  a  reward  for  his  expected  services,  yet 

il  It  sufficient,  for  the  most  part,   to  constitute   him    a 

IVustee;  (149i5,)  and  so  if  two  or  more  Executors  have 

equal  legacies.    But  if  the  legacies  be  unequal,  it  is  other* 

vise.    (1420.)  Parol  Evidence  also  may  be  admitted,  to        (506.) 

rebut  or  negative  the  Trust. 

*  (1428.  n.)  Not  only  Terms  ef  years,  properly  so 
called^  but  other  Chattel  Interests,  such  as  Estates  by  37^. 
Elegit,  may  be  attendant  on  the  Inheritanoe;  but  these 
hat  may  now  be  thought  lo  deserve  less  consideration, 
since  it  has  become  the  practice  to  take  an  account  of  the 
debt  (on  the  eidslence  of  which  the  estate  depends)  in  a 
more  summary  way  than  formerly. 
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venient.  For  where  the  same  person  has  two 
distinct  interests  in  the  same  land,  the  one* 
Equitable  and  the  other  Legal,  the  one  also  a 
Chattel  and  the  other  a  Reversionary  Inherit* 
ance,  the  rule  of  analogy  requires  that  they 
should  be  consolidated :  at  least  if  the  case  be 
such  that,  supposing  both  interests  to  be  of  a 
Legal  kind,  the  one  would  necessarily  be 
(896.)  merged  in  the  other.  For  oth^wise,  that  which 
at  Law  is  only  an  evanescent  accessory  would 
in  Equity  become  the  principal;  the  inherit- 
ance, instead  of  appropriating  to  itself  the  im« 
mediateness  of  the  chattel,  would  be  postponed 
to  it ;  and  the  privileged  sciccession  of  the  heir- 
at-law  would  be  sacrificed  to  the  claims  of  Cre- 
(734.  935.  ditors  by  Simple  Contract,  of  Legatees  under 
**^V^''  an  unattested  Will,  of  Executors,  or  of  persoYis 
deriving  their  Title  from  the  Statutes  of  Distri* 
bution.  (1430.)  The  same  reason  is  applica- 
ble to  any  number  of  Terms  outstanding  in  dif- 
ferent Trustees  for  the  absolute  benefit  of  the 
Reversioner ;  since  the  several  legal  Estates,  if 


&C.) 


*  (1429.  n.)  It  most  frequently  happens  that  the  Legat 
Estate  of  Inheritance  or  Freehold,  together  with  the 
Equitable  Interest  in  a  Term,  is  vested  in  one  person; 
but  the  principle  is  the  same,  if  the  legal  own^  of  ^ 
Term  for  his  own  absolute  benefit  happen  to  be  also  tibe 
Equitable  owner  of  the  Fee  or  Frediold,  {Whtickurdkv. 
Whitchurch^  a  P.  Wms.  236.)  except  that  in  this  case  the 
(734.  1372.)  Term  will  pass,  as  Legal  Assets,  to  the  Executor  or  Ad- 
ministrator. The  term  will  also  be  attendant,  if  both 
interests  vested  in  tlie  same  person  be  merely  EquitaUe. 
3  Swanst.  201.  r 
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transferred  tojiim,  would  all  successively  merge 

in  the  Inheritance  or  Freehold.    But  if  there 

be  a  Term  or  Chattel  intervening,  in  which  the 

Freeholder  has  no  £quitable  interest,  the. case 

becomes  somewhat  different.    Thus  if  A.y  being  Scoitv.  Fen. 

Tenant  in  Fee  Simple,  make  a  Fanning  Lease  c^c.Vp.  &^* 

for  twenty-one  years  to  B.y  who  again  demises  J2L l^gS;  vwd. 

the  land  for  twenty  years  to  C,  with  or  with^  tisl^A^*^' 

out  a  *  reservation  of  Rent,  and  then  A.  pur* 

chases  the  interest  of .  C,   and  procures  an 

Assignment  of  it  to  be  made  to  a  Trustee  for 

himself ;  it  seems  that  Equity,  still  following  ike 

Law,  (since  in  this  case  there  would  be  no       (898.) 

Merger,  although  the  Term  had  been  assigned 

to  A.   himself,)  will    regard  the  Trust  of  the 

secondary  Term  as  a  part  of  ^/s  personal 

estate.    (1431.)  If  however  the  original  Lease 

bad  been .  made  to  JS.  as  a  Trustee,  for  some 

purpose  which  did  not  exhaust  the  whole  inte* 

rest,  as  that  of  raising  or  securing  an  Annuity 

for  some  other  person,  there  would  have  been 

a  kind  of  resulting  Trust  of  the  surplus  profits  {v^6.  ]3ao.) 

of  the  land  for  A.  the  Lessor ;  and  thus,  though 

he  could  not  call  in  the  Term  of  twenty-one 

years  and  cause  it  to  be  merged,  still  it  would 

not  be  entirely  severed  from  his  old  dominion ; 

and  therefore   Equity,    haviiig  regard  to  the 

legal  maxim,  which  invests  the  Freeholder  with  1  t.  R.  765. 


♦  (H30.  n.)  It  must  however  be  observed  that  the  im- 
portance of  an  attendant  Term  depends  very  much  upon 
is  being  free  from  rent  and  other  burdens. 


44^  OF   EaUITABZiJL  ESTATES,  &C 

(302.)  a  virtual  seisin  when  removed  from  actaal  pos- 
session by  a  cbattel  interest  only,  and  to  the 
partial  continuation  of  the  old  beneficial  owner- 
ship, and  the  evident  intention  of  the  parties, 
would  it  seems  allow  the  twenty  years  Term 
to  be  made  attendant  on  the  Inheritance  by  an 
iBr«.c.a70.  express  declaration  of  Trust  for  that  purpose; 

(1432.)  and  in  this  .case,  if  the  creation  of  ^ 

twenty-one  years  Term,  and  of  die  derivative 

Pe^IbJJke^'^   Term  of  twenty  yeais,  and  the  vesting  of  tiie 

Vera.  52, '       latter  iu  a  Trustee  for  A.y  or  in  A.  himself^  had 

been  all  parts  o[  one  and  die  same  transactHm, 
it  may  be  thought  that  even  without  such 
declaration  the  two  interests  of  A.  would  be 
consolidated  in  Equity. 

(1433)    ^^    Equitable   Ccmsolidation    of 

whilchorob,^   ^^"^  ^®  ^^  ^^^  treating  is  of  such  a  kind, 
p.  Wms.  ^6.    that  it  cannot  be  dissolved  by  any  oth^*  perscNfty 

or  by  any  less  solemn   act,   than   would   be 

sufficient   for  the  creation  of  a  new  Terra. 

(1434.)   And  it  may  be  stated  as  a  general 

WfUoaghby  V.    rule,  that  from  the  moment  when  Ae  Tern  be- 

T.  R.  763.  Bat  comes  attendant,  all  di^ositions  of  the  ulterior 

YcfworthiS      estate  take  effect,  in  Equity,  as  if  the  Term 

Swanst  606.     j^^d  bccn  merged ;  since  every  successive  owner 

has  a  right  to  the  benefit  of  the  Term  to  the 

same  extent  that  he  is  interested  in  the  Land 

independently  of  its  existence.    (1435.)  But 

this  general  rule  is  subject  to  two  exceptions  : 

the  first  is,  that  an  Assignee  of  the  Term,  for 

valuable  consideration,  without  knowledge  or 

(1575.)     notice  (actual  or  presumed)  of  the  Trust  in 
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general,  (or  which  is  more  likriy  to  happen) 
of  some  particular  disposition  of  the  Land  by 
-which  the  Trust,  subsequently  to  its  creation^ 
has  been  yaried',  will  hold  his  legal  estate  sub- 
ject to  no'  thist  but  tha^  (if  any,)  which  he 
was  acquainted  wid»  at  the  time  of  die  Assignr 
ment :  (14^6.)  &nd  sd  a  purchaser  of  the  land^ 
for  valuable  consideratiod,  if^  after  the  convey-  1  sand.us.f9r; 
aiice  of  the  inheritanee  to  him  is  completed,  AtL*6M^*s  * 
and  his  purchase  money  actually  paid,  he  re-  ^^^'  *^- 
ceive  notice  of  a  prior  incumbrance,  itiay  even 
then  protect  himself  against  it,  if  he  can  pro- 
cnre  an  oivtstanding  Term  to  be  assigned  to  a 
Trast^e  for  himself:  for  in  Equiliyy  wherever 
MO'  claimants  are  equally  meritorious,  though 
the  elder  Title  must  in^  generai  confer  the  pre- 
ferable right,  yet  it  will  not  be  allowed  to  pre- 
vail against  oufe  of  lat^r  origin  which  its  sup- 
potted  by  the  possession  of  the  Legal  Estate. 
(1437.)  The  seccflftd  exception  has  been  iatro« 
duced  in  favour  of  alienation,  and  enables  a  Moie «.  Swithi 

Jac.  490. 

Pnrehasefr  *  (for  valuable  consideration)  of  the 
inheHtance  from  a  married  m^n,  though  he  have 

*  (H38.)  The  AssigneeB  of  a  Bankrupt's  Estate  are 
not  considered  as  Purchasers  for  valuable  consideration , 
but  rather  ^  representatives  of  the  Bankrupt;  unless 
therefore  the  Estate  be  sold  and  an  Assignment  of  the 
Terai  made  for  the  benefit  of  the  Purchaser,  (or  a  Suit  in 
Equity  cotomenced  for  compelling  such  Assignment,)  ii> 
the  lifetime  of  the  Bankrupt,  his  Widow  will  be  entitled 
td  the  full  benefit  of  her  Dower,  notwithstanding  any  As-> 
sigfimeftt  made  with  a  view  to  protect  the  Assignees. 
Sfuire  v,  Comjplony  9  Via.  327. 
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(349,  ^c)  fall  knowledge  of  the  Wife's  right  of  Dower, 
yet  if  in  the  Husband's  lifetime  he  have  pro- 
cured a  Term,  created  before  the  Marriage,  to 
be  assigned  to  a  Trustee  for  him,  (or  have  com* 
menced  a  suit  in  consequence  of  which  such  an 
Assignment  is  afterwards  compulsorily  made,} 
to  set  up  the  Term  against  the  Widow ;  which, 
if  it  be  of  suflScient  duration  and  free  froia 

* 

Rent,  by  postponing  her  claim  will  render  it 
nugatoiy. 

(1439.)  I^  Land  be  conveyed  or  devised  npoir 

1  Sand  Us.  Trust  for  Sale,  with  an  apparent  intention  that 
it  should  at  all  events  be  converted  into  money 
as  a  more  eligible  kind  of  properly,  the  £qui- 
table  Interest  in  it,  while  still  unsold,  is  caa- 
sidered  as  Personal  Estate  :  for  Equity  regards 
that  which  ought  to  be  done,  as  done  already. 

sagd.  Vend.  (1440.)  So  also  a  morc  Contract  of  Sale  (if  it 
be  eifectual)  is  considered  as  instantly  substi- 
tuting the  purchase  money  for  the  land.    Nor 

7  V.  J.  455.  does  it  appear  that  this  consequaice .  will  be 
varied,  though  the  performance  of  the  Contract 
be  made  dependant  on  the  option  of  the  pur- 
chaser, provided  that  he  afterwards  causes  it  to 
be  effected.  (1441.)  But  if  a  Trust  for  sale  be 
'  confined  *  to  a  special  purpose  (as  for  payment 

*  (1441.  n.)  Of  this  kind  is  the  TVast  imposed  upon  the 
Assignees  of  a  Bankrupt,  to  sell  the  estate  for  the  benefit 
of  Creditors ;  and  therefore  if  part  remain  unsold  after  the 
Bankrupt's  death,  and  there  be  a  surplus  after  payment  of 
all  his  debts,  this  will  belong  to  his  heir.  1  Atk*  81 ; 
Banks  v.  ScoH^sMnd.  493.    So  where  an  estate  is  decreed 
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of  a  debt  or  the  like)  which  either  does  not  ex« 
liaust  the  whole  interest,  or  afterwards  ceases, 
or  is  satisfied  by  other  means ;  no  such  imme* 
diate  alteration  in  the  nature  of  the  property 
will  be  considered  to  have  taken  place. 

(1442.)  On  the  other  hand  also,  Money 
directed  to  be  laid  out  in  Land  is  for  all  pnr*  i  Sand.us.  t98. 
poses  considered  as  the  Real  Estate  of  those  by 
whom  its  produce  is  to  be  enjoyed  ;  until  some 
person,  or  all  the  persons  (if  more  than  one), 
who,  if  the  land  were  actually  purchased,  would 
be  entitled  in  Equity  absolutely  to  dispose  of  it, 
either  receive  the  money,  or  sufficiently  show 
their  intention  that  it  shall  be  considered  as 
personalty.  *  (1443O  If  &  Feme  Covert  be  en- 
titled  to  the  Fee  Simple  in  this  kind^of  Equitable  1  suid.  vu 
Hereditament,  she  may  dispose  of  it  through  the 
medium  of  a  personal  examination  in  the  Court 
of  Chancery ;  which  in  this  case  is  equivalent 
to  a  Fine:  (1444.)  ^^  ^^  there  be  an  Entail, 
a  substitute  for  a  Recovery,  in  the  form  of  a 
Petition  by  all  necessary  parties  to  the  Court  of 
Chancery  or  Exchequer,  is  provided  by  St. 
7  G.  4,  c.  45,  which  repeals  a  former  Act  for 
the  same  purpose.  (1445.)  It  is  obvious  that, 
on  the  principles  already  stated,  a  binding  Con- 
tract for  the  Purchase  of  Land  must  communi- 
cate to  the  intended  Purchase  Money,  while  it 
remains  in  the  hands  of  the  Purchaser  and  is 


-J — ^ 


by  a  Court  of  Equity  to  be  sold  for  satisfaction  of  a  debt, 
and  the  owner  is  not  capable  of  consenting  to  the  Decree. 
Mondey  v.  Mondr^,  1  V.  &  B.  233. 


Aa6 


Brooinc  v. 
Monck,  10  V. 
J.  597. 


(1360.) 


1  Turn.  216. 


Ati.y.-Genl. 
«.  Warren, 
S  Swanat.  291. 
Bat  see  Jac 
412. 

Ait7..GenI.  w 
Mayor,  &C.  of 
Exeter,  Jac. 
445- 

(1378,  &C-) 
2  Fonbl.  222. 
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uot  inleroepted.  by  supetior  claims,  the  character 
pf  Realty.  And  therefcHre  if  he  die  before  his 
purchase  be  completed,  his  Heir  or  Devisee  may 
require  the  money  to  be  paid  out  of  his  personal 
Assets.  Bat  this  will  not  be  the  case  if  the  state 
of  the  Title  be  sach,  that  the  Contract,  in  the 
contemplation  of  Equity,  is  not  binding  upon 
both  puHes. 

(i446«)  The  Trusts  hitherto  principally  con*- 
sidered  are  general  in  their  nature;  some  of 
them  so  nearly  resembling  the  ancient  Use»  that 
they  might  not  unfitly  be.abolished  in  like  man- 
ner; otheis  imposing  certain  Duties  on  the 
Trustees,  and  therefore  convenient  to  be  re- 
tained. Of  Special  Trusts  there  must  neces- 
sarily be  an  infinite  variety  ;  but  bvo  or  three 
classes  of  them  deserve  particular  notice* 

(1447.)  Trusts  for  chaiitable  purpooes  are 
commonly  accompanied with^omediscvetionaiy 
powers,  which  hmr ever  will  be  i^ti^Qed  within 
due  bounds  by  the  Court  of  Chancery*  Thus, 
improvident  Leases  made  by  the  Trustees  will 
be  set  aside.  And  yet  it  seems  that  even  abso- 
lute alienations,  if  beneficial  to  the  Charity,  may 
be  supported.  And  length  of  time,  though  not 
a  bar,  is  an  obstacle  in  the  way  of  setting  aside 
such  contracts.  But  the  Statutes  of  Liaakation 
do  not  here  affi>rd  any  cri teiion.  ( 1 448.)  If  <he 
Trust  Woperty  produce  a  surplus,  beyond  what 
is  required  for  the  specified  objects  of  the  Cha- 
rity, the  Court  of  Chancery  will  direct  its  appli* 
cation  to  some  similar  purpose. 
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( 1449  •)  '^^  nature  of  a  Trust  for  preserving  (77  5»  &c. ) 
Contingent  Remainders  has  been  already  ex-  ^^^^^^^  ^ 
picdned.  The  vidation  of  tbis  Trust  by  the  s«6,&^ 
Trustee  6  concurrence  with  the  Tenant  forrlife  in 
destroying  the  Remainders  will  always  suli^ct 
him  to  the  liability  of  making  compensation  to 
the  injured  parties.  But  there  *are  some  cases 
in  which,  a  Chattel  Interest  only  having  been 
given  to  the  Father,  the  Trustees  have  been 
suffered,  or  even  directed  by  the  Court,  to  join 
with  the  Tenant  in  Tail  in  Remainder  in  a 
Recovery  by  which  some  Remainders,  still 
under  Contingency,  have  been  destroyed.  It 
IS  difficult  to  lay  down  any  general  rule  on  this 
subject;  andthe  inconvenience  of  making  the 
Parent  only  Tenant  for  Years  is  now  so  gene- 
rally acknowledged,  that  Settlements  are  seldom 
so  framed  as  to  subject  the  Trustees  to  the 
necessity,  cither  of  assuming  a  discretionary 
power  in  this  respect,^  or  of  applying,  to  a  Court 
of  £quity  for  direction. 

(1450.)  Trusts  for  Accumulation  of  the  Rents 
and  Profits  of  Land  might  formerly  be  made 
commensurate  in  duration  with  the  utmost 
period  allowed  for  the  suspension  of  any  Spring- 
ing Use  or  £xecutoryr  Devise  by  which  an  estate 
in  fee  simple  could  be  ^  defeated.  >  But  this  g^^  ^^^i 
liberty  hating  in  one  instance  been  strangely  ^™*'^ij^;^ 
abused,  certain  limits  were  presciibed  to  it  by 
St.  39  &  40  G.  3,  c.  98,  which  prohibits  the 
Settlement  or  Disposition  ''  of  any  Real  or  Per- 
^*  sonal  Property  so  and  in  such  manner  Uiat> 
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''  the  rents,  issaes,  profits,  or  produce  thereof^ 
^^  shall  be  wholly  or  partially  accumulated,  for 
^^  any  longer  term  than  the  life  or  lives  of  any 
such  Grantor  or  Grantors,  Settler  or  Setders ; 
or  the  Term  of  twenty-one  years  from  the 
<<  death  of  any  such  Grantor,  Settler,  Devisor, 
or  Testator,  or  during  the  minority  or  respec- 
tive minorities  of  any  person  or  persons  who 
^^  shall  be  living  or  in  ventre  sa  mire  at  the  time 
<'  of  the  death  of  such  Grantor,  Devisor,  or 
'^  Testator ;  or  during  the  minority  or  respec- 
''  tive  minorities  only  of  any  person  or  persons 
<«  who  under  the  Uses  or  Trusts  of  the  Deed, 
"  Surrender,  Will,  or  other  Assurances  direct- 
ing such  Accumulations,  would  for  the  time 
being,  if  of  full  age,  be  entitled  unto  the 
^<  rents,  issues  and  profits,  or  the  interest,  divi- 
^^  dends  or  annual  produce  so  directed  to  be 
'^  accumulated.  And  in  every  case  where  any 
'^  Accumulation  shall  bedirectedodierwise  than 
*'  as  aforesaid,  such  direction  shall  be  mill  and 
*'  void,  and  the  rents,  issues,  [n'ofits  and  pro- 
^^  duce  of  such  property  so  directed  to  be  accu- 
^^  mulated  shall,  so  long*  as  the  same  shall  be 

T-¥n-n      1         ■         ■   J-         -  -    -  irTT — |— r ' 1 — ■ n r ■ m ' ^— ^^^-^^^— ^" 

*  (1451.)  The  Statute,  it  wfll  be  observed,  makei  tbe 
Trust  fbr  Accumulation  void  so  far  only  as  it  exceeds  the 
limits  here  prescribed ;  (see  Or^Uhs  v.  Vere^  0  V;  J.  137 ;) 
but  if  it  exceed  the  limit  fixed  by  the  general  principle  of 
Law  for  avoiding  perpetuities,  it  must  fail  altogether ;  and 
this  is  the  case  where  the  rents  and  profits  of  Real  Estate 
are  directed  to  be  accumulated  during  the  minoority  of 
€very  future  Tenant  in  Tail,  so  that  the  fund  shall  not  vest 


it 
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**  directed  to  be  accumulated  contrary  to  the 
**  provisions  of  this  Act,  go  to  and  be  received 
*^  by  such  person  or  persons  as  would  have  been 
^*  entitled  thereto  if  such  Accumulation  had  not 
"  been  directed."  (1452.)  But  by  s.  2,  the  Act 
does  not  extend  '^  to  any  provision  for  payment 
**  of  debts  of  any  Grantor,  Settler,  or  Devisor, 
^^  or  other  person  or  persons,  or  to  any  provi- 
sion for  raising  Portions  for  any  Child  or 
Children  of  any  Grantor,  Settler,  or  Devisor, 
^^  or  any  Child  or  Children  of  any  person  taking  * 
any  interest  under  any  such  Conveyance, 
Setdement  or  Devise,  or  to  any  direction 
*'  touching  the  produce  of  Timber  or  Wood 
^*  upon  any  Lands  oi:  Tenements," 

(1453*)  Wherever  Real  Property  is  conveyed  is.iid.Ui. 
or  devised  upon  any  Trust  which  does  not  ^*^-^^'*- 
exhaust  the  whole  interest,  and  there   is  no 
indication  of  sm  intention  that  the  Trustee 
should  be  benefited,  a  Resulting  Trust  arises  (126.1431.) 
for  the  Grantor,  or  for  the  Devisor's  heir-at- 
law.      But  the  mere  want  of  a  Consideration 

absolutely  in  him  unless  he  attain  the  age  of  twenty-one.  (IS99.) 
For  the  rents,  when  they  have  become  due,  are  personal 
property;  and  though  the  surplus,  not  required  for  the 
Infiint's  maintenance,  ought  to  be  invested  for  the  purpose 
of  accomulatioD,  yet,  after  the  expiration  of  the  period 
during  which,  as  personalty,  (and  therefore  independently 
of  the  existence  of  an  Estate  Tail,)  it  is  capable  of  sus- 
pension, this  accumulation  must  be  for  the  Infant's  own 
benefit  or  that  of  his  personal  representatives*  Ld.  South' 
ampton  v.  M.  of  Hertford^  2  V.  &  B.  54;  Marshall  v,  //«/• 
lottpoy,  2  Swanst.  432. 
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Ff  ariie,  C.  R, 
537. 


Feanie,  C.  R* 
645. 


Gcnery  v.  Fito- 
gerald,j«c.468« 


Ackrojd  v. 
SniU)uon,lBrB. 
C.  C.  503. 


Wright  0. 

Wright,  16  V.  jr. 

188. 

(1441.) 
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where  there  is  no  appearance  of  ai^  Trust 
being  intended,  does  not  of  itself  raise  a 
Resulting  Trust  (1454)  In  Testamentaiy 
Settlements  of  Real  Estate,  whatever  remains 
undisposed  of^  whether  at  Law  or  in  Equity, 
descends  to  the  heir;  who  therefore  (unless 
there  be  an  immediate  residuary  Devisee)  is 
entitled  to  tiie  rents  and  profits  while  the  par- 
ticular dispositions  of  the  Will  are  in  suspense: 
(1455.)  But  with  respect  to  Personal  property 
another  rule  prevails ;  for  if  it  be  so  bequeathed 
as  not  to  vest  in  any  person  immediately,  the 
produce  of  it  in  the  mean  time  is  to  be  accu**' 
mulated  for  the  benefit  ci  the  person  ultimately 
entitled.  (1456.)  And  therefi»e  if  Real  and 
Personal  property  be  devised  promiscuously 
and  in  general  terms,  to  vest  at  a  future  time^ 
the  mixed  fund  will,  to  satisfy  the  Testators 
intaition,  acquire  a  uniform  character  in  diis 
respect,  and  the  intermediate  profits  of  the 
land  will  be  included  in  the  Executory  Devise. 
(1457.)  But  where  Real  Estate  is  directed  to 
be  sold,  and  tiie  whole  or  any  part  of  the  pro- 
duce happens  in  the  event  to  be  undisposed  of, 
the  Trust  for  Sale  will  not  defeat  the  claim  of 
the  heir-at-law :  though  if  a  Sale  be  necessary 
for  e£fecting  the  remaining  purposes  of  the  Will, 
the  interest  thus  resulting  will  vest  in  the  heir 
as  personal  estate. 
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Sect.  2. — Of  Eqtuties  of  Redemption,  and 

Equitable  Charges. 

(1458.)  A  Mortgage,  though  forfeited  at    (2+.  858.) 
law,  and  though  the  Mortgagee  be  in  pos- 
session of  the  land,  continues  redeemable  in 
Equity,  so  long  as  the  relation  of  debtor  and 
creditor  appears  to  subsist  between  the  parties^ 
€uid  for  twenty  years  after  the  last  acknow- 
ledgment of  that  Relation  by  the  Mortgagee ; 
unless,  upon  his  application,  the  right  be  pre- 
viously forechsed  by  a  Decree  of  the  Court. 
And  this  right  of  Redemption  constitutes  an  CootcMortg. 
[Equitable  Estate,  capable  of  alienation,  and 
having  in  general  all  the  incidents  of  a  Trust. 
(1459.)  There  is  not  however  any  Trust,  in  the  «  J.&W.182. 
fullest  sense  of  the  word,  subsisting  between  jtc  ms^ 
the  Mortgagor  and  Mortgagee,  until  payment 
or  tender  of  the  money ;  except  that  the  Mort- 
gagee, if  in  possession,  or  in  receipt  of  the  CooteMortg. 
rents,  is  accountable  for  all  his  surplus  profits. 
(1460O  Such  possession  *  may  be  obtained  at  Kecch ».  Haii, 
any  time  after  forfeiture  of  the  Condition,  by    ^"^ 
Bjectment,  without  any  notice  to  quit  given  to 


♦  (14(50.  w.)  If  an  Advowson  be  the  subject  of  Mort- 
gage, the  Mortgagee  cannot,  until  Foreclosure,  have  any 
benefit  of  the  right  of  Presentation,  but  is  bound  to  pre- 
sent the  Mortgagor's  nominee.     Coote  Mortg.  S9'  233« 
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the  Mortgagor,  or  to  any  person  deriving  Title 
Moss t». Gain-  from  him  since  the  Mortgage;  and  a  Lessee 
mo«.,i>oyg.      ijyp^jQ^  Yitie  is  bound,  upon  notice,  to  pay 

(1098. 1 100.)  his   rent    to   the   Mortgagee.      (1461-)    The 

Mortgagee  seems  also  to  be  entitled  to  direct 

wiiiooghbj  V.   the  conveyance  or  assignment,   for  his  benefit, 

1 T.  K.  765.      of  any  legal  estate  in  the  land,  attendant  on  tne 

inheritance,  or  otherwise  held  in  Trust  for  tlie 

Mortgagor,   without  the    concurrence  of  the 

latter-     (1462.)     But  on  the  other  hand,  the 

Coote  Mortg.     Mortgagor  in  general  would  not  be  prejudiced 

V.  Caichpoie*     by  any  act  of  the  Mortgagee,  to  which  he  is 

sSw«Mt.78.ii.  ^^^  ^  party.     The  land,  however  disposed   of 

by  the  Mortgagee,  will  still  be  subject  to  re- 
demption ;  and  it  seems  doubtful  whether  we 

(1375.)  can  except  even  the  extreme  case  of  a  purchase 
from  the  Mortgagee,  being  in  possession,  by  a 
person  ignorant  of  the  Mortgage.  ( 1 463 .)  But 
it  is  clear  that  a  mere  Assignee  of  the  benefit 
of  the  Mortgage  Debt,  with  the  land  as  a  secu- 
rity, is  bound  by  all  previous  transactions 
between  the  Mortgagor  and  Mortgagee;  and 
if  the  debt  have  been  reduced  before  the 
Assignment,  though  without  his  knowledg^e, 
must  acquiesce.  (1464.)  And  upon  payment 
of  the  principal  debt  and  all  arrears  of  interest, 
and  the  costs  (if  any)  which  have  been  incurred 
in  order  to  compel  pajrment,  or  whatever  else 
may  constitute  the  balance  of  the  account,  the 

(14^9.)  Mortgagee  becomes  in  every  respect  a  Trustee, 
and  is  bound    to  re-convey   the   land   to  the 
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person  who  can  *  prove  an  Equitable  Title 
to  it. 

(1468.)  There   seems  no  reason  to  doubt^      (i458.) 
that  the  benefit  of  future  redemption  constitutes  <^te  Morig. 
an    Equitable   Estate   in  the  Land  from  the  177. 
moment  of  making  the  Mortgage,,  although  it 
be  not  yet  forfeited ;  for  the  Equity  of  Redemp^ 
tion  is  regarded,   in    Courts  of  Equity,  as  a 
continuation  of  the  old  ownership ;  the  Mort- 
gagee holding  the  Estate  only  as  a  pledge  for 
the  money,  in  the  re-payment  of  which  he  is 


*  (1 464'.  ff.)  He  who  claims  the  benefit  of  redemption 
must  deduce  his  Title  from  the  Mortgagor,  and  verify  it 
at  his  own  expense.    James   v.  Biou^   3   Swanst.   334, 
(14C5.)  What  expressions  in  the  mortgage  deed  are  suffi- 
cient to   transfer   the   Equity  of  Redemption  from  the 
original  owner  of  the  estate  to  another  party,  particularly 
as  between  Husband  and  Wife,  see  But.  Co.  Litt.  3089 
a*  n.  1 ;  5  Bac.  Ab.  33 ;  Jackson  v.  Parker^  Amb.  687  • 
Innes  v.  Jackson,  16  V.  J.  35^*    If  the  Wife  join  with 
her  Husband   in   a  Fine  in  order  to  let  in  a  Mortgage 
against   her  Jointure  or  right  o^  Dower,  she  will  still 
retafn  a  similar  interest  in  the  Equity  of  Redemption* 
{1466.)   And   so  'if  the   Husband  mortgage  his  estate, 
before   marriage,  for  a  Term  of  years  only;   for  she  is 
legally  dowable  of  the  Reversion,  subject  to  the  Term, 
But  it  would  seem  that  in  this  last  case  the  Husband, 
after  marriage,  may  increase  the  Debt,  though  to  the 
Jirejudice  of  his  Wife :   since,  as  we  have  seen,  he  might      (1437.) 
cause  the  entire  interest  in  the  Term  to  be  assigned  to  a 
purchaser.     (1467.)  Where  the  Mortgage,  made  before 
marriage^  is  in  Fee,  no  right  of  Dower  attaches  on  the  (1362, 1363.) 
Husband's  Equity  of  Redemption ;  which  however^  if  it 
belonged  to  the  Wife,  would,  like  a  Trust,  be  subject  to 
Curtesy.     Casbume  v.  IngUs^  2  J.  &  W.  194- 
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principally  interested.  (1469.)  Hence  a  Mortr 
(267.)  gage  in  fee  simple  does  not  absolutely  destroy 
the  operation  of  a  previous  Devise  of  die  same 
land ;  for  the  Equity  of  Redemption  will  stiU 
pass  according  to  tbe  Will  *. 

(1470.)  It  may  seem  at  first  sight  that  the 
Heir  or  Devisee,  when  he  becomes  entitled  to 
the  Equity  of  Redemption,  must  take  upon 
himself  the  Debt.  But  this  is  &r  from  being 
the  case  universally ;  for,  by  the  general  rule 
of  Law,  every  debt  to  which  the  deceased  was 
personally  liable  is  payable  in  the  first  instance 
out  of  his  personal  estate ;  nor  does  the  addi- 

Bull.  Co.  Liu.    tional   security  of  a  Mortgage  in  any  degree 

diminish  the  force  of  the  personal  obligatioii 
incurred  by  a  borrower  to  repay  the  loan, 
whether  that  obligation  be  evidenced  (as  is 
usual)  by  a  Bond  or  Covenant,  or  not  (1471.) 
But  the  Purchaser  of  an  Equity  of  Redemption^ 

cooieMortg.     howcvcr    obliged    to   indemnify  the    Vendor 

against  the  Debt,  yet  is  not  personally  bound 
to  the  Mortgagee,  with  whom  he  has  not  con- 
tracted ;  and  therefore  the  Heir  or  Devisee  of 
such    a    Purchaser,   though   himself  also  not 
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*  (1460,  n.)  But  if  the  heir  at  Law,  or  a  stranger,  take 
possession  of  ihe  land  and  hold  it,  subject  to  the  Mort- 
gage, for  twenty  years,  the  Deirisee  (not  being  an  in&nt  or 
otherwise  disabled)  is  absolutely  barred.  This  was  the 
(1*379.)  point  actually  decided  in  the  case  of  M.  of  CholmondeUy 
V.  Lard  Clinton  in  the  House  of  Lords ;  though  the  prin- 
ciple of  the  decision  extends  further.  See  2  J.  &  W,  i. 
139;  1  Turn.  107. 
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personally  liable,  must  take  the  land  subject  to 
the  incambrance,  which  he  cannot  call  upon 
any  other  person  to  dtschai^,  unless  there  be 
some  special  provision  for  the  purpose.  (1472.) 
And  even  if  the  Purchaser  had  entered  into  a 
Covenant  with  the  Mortgagee  for  payment  of 
the  debty  but  had  shown  no  further  intention 
of  taking  it    upon    himself,   Equity  it  seems 
would  still  consider  the  Land  as  the  primary 
fund  for  that  purpose,  and  not  suffer  his  per^ 
sonal  Assets  to  be  applied  for  its  exoneration* 
(^73*)     But  where  the  Debt  was  originally 
contracted  by  the  deceased^  Equity,  following 
the  Law,  will  cause  it  to  be  discharged  by  hi^ 
Executors  or  Administrators,  unless  there   be 
some  special  reason  to  the  contrary.    Such  a 
reason  however  may  be  afforded  by  a  clear  coote  Moitg^ 
intention  shown  in  his  Will,  not  merely  to  con*  *^^"  *^** 
tinue  the  charge  upon  the  Land  in  Mortgage^ 
or  to  impose  it  upon  other  Real  Estate,  (which 
may  be   explained   away,    by    construing  the 
expressions  as  a  mere  acknowledgment  of  the 
debt,   or  supplementary  provision  for  its  dis- 
charge,) but  also  to  exempt  the  Perscmal  Estate- 
from  its  ordinary  liability :  (1474.)  and  so  like* 
wise  if  there  be  a  deficiency  of  other  funds  for  Coota  Mortg. 
the  payment  of  general  creditors,  or  even  of 
legatees,  the  Mortgagee,  though  not  debarred 
from  his  legal  remedy,  will  not  be  suffered  to 
defeat  their  claims ;  but  out  of  whatever  part 
of  the  Assets  he  may  receive  payment,  his  old 
security  will  be  kept  up  and  enforced  for  the- 
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benefit  of  those  parties  who  would  otherwise  be 
disappointed :  and  thus  in  effect  only  the  ulti^ 
mate  residue  of  the  personal  estate  becomes 
applicable  to  the  exoneration  of  the  land- 
Coote  Mortg.  (1475,)  Whcrc  the  personal  Assets  fail,  or  are 
st.Eio^,tp.w.  exempted  from  the  Mortgage  Debt,  a  Devisee 

of  the  Equity    of  Redemption  may  have  re* 
course,    for   his   exoneration,    to  other  lands 
devised  for  the  express  purpose  of  constituting 
a  fund  for  payment  of  debts ;  or  in  the  next 
place,  (if  the  Mortgage  be  attended  with  per- 
(734.)       sonal  securities  which  bind  the  heir  in  respect 
of  Assets  in  his  hands,)  to  lands  undisposed  of 
by  the  Will;  or  lastly,  to  lands  devised  to  an 
individual  for  his  benefit,  but  charged  with  the 
payment  of  the  Testator's  debts.  (1476.)  From, 
the  order  thus  established  in   the  case   of  a 
Devisee  of  the   Equity  of  Redemption,  it  is 
evident  that  if  it  descend  to  the  heir,  he  cannot 
claim  exoneration  out  of  any  fund  but  the  per- 
sonal estate,  or  lands  devised  in  trust  for  pay- 
ment of  debts.    (1477.)    The  benefit  of  the 
S'c"^^^'* '  Mortgage  Debt  (as  indeed  of  all  other  debts) 
to  «tiot~'     '^  assignable  in  Equity ;  the  original  Creditor 
^Mkl[^''      being  converted  by   the    Assignment  into  a 
1  Ban.  1.]        Trustee  of  such  Legal  Remedies  as  the  Law 
(1109. 366.)  (except  in   Bankruptcy  and  some  other  cases 
specially    provided  for   by   Statute,)  does  not 
allow  to  be  more  directly  transferred;  while 
the  Land  subject  to  Redemption,  (which  is  the 
.)>rincipal    security,)  may  here  in   the  fullest 
manner  be  legally  vested  in  the  Assignee-     To 
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him  therefore,  as  standing:  in  the  place  of  the  Bati.Co.utu 

AAA     •     n      1 

original  Mortgagee,  the  money  must  he  paid* 
(1478.)  But  if  the  original  or  substituted  Mort- 
gagee happen  to  die,  the  debt  is  due  to  his 
Executors  or  Administrators;  for  though  the 
Land,  supposing  it  to  be  mortgc^ed  in  Fee, 
will  descend  to  his  heir,  or  pass  by  a  general  (611.) 
description  to  devisees,  they  will  only  take  it  as 
Trustees  of  the  Security  for  his  Personal  Re. 
presentatives.  (1479.)  If  the  Mortgage  were  CooteMortg. 
origuially  made,  or  afterwards  assigned,  to  more 
persons  than  one,  they  will  not  in  Equity  be 
eonsidered  as  Joint-tenants,  so  that  the  whole 
benefit  of  the  debt  shall  go  to  the  survivor,  but 
as  Tenants  in  Common.  (1480.)  And  there- 
fore where  a  Mortgage  is  made  to  Trustees, 
who  do  not  appear  in  that  character  on  the 
face  of  the  Deed,  (as  it  is  desirable  they 
should  not,  lest  the  Title  to  the  Land  be  in- 
cumbered with  Notice  of  their  Trust,)  it  is 
usual  to  insert  a  Clause  providing  against  the 
application  of  this  rule  of  Equity  to  their 
case. 

(1481.)  We  have  hitherto  supposed  only  one 
Mortgage  to  have  been  made  of  the  Land  in 
question ;  but  it  not  unfrequently  happens  that 
the  Equity  of  Redemption  is  mortgaged  to  a 
second  lender,  and  the  still  remaining  Equity  to 
a  third.  To  prevent  the  abuses  attending  this 
practice,  by  St.  4  &  5  W.  &  M.  c.  1 6,  the  making 
of  any  subsequent  Mortgage,  without  giving 
notice  to  the  intended  Mortgagee,  by  writing 
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under  the  Mortgagof  s  hand,  of  eveiy  Mortgage' 
already  made  by  him  of  the  same  Uind,  b 
pimished  by  forfeiture  of  the  Equity  of  Rer 
demptioa  to  the  person  thus  defrauded :  and 
the  neglect  to  give  previous  notice  in  like  man- 
ner of  any  prior  Judgment,  Statute,  or  Recog* 
nizance  incurred  by  him,  subjects  the  Mor^;agor 
tp  the  like  penalty,  unless  he  pay  off  the  Judg- 
ment, &c.  within  six  months  after  a  requisition 
for  that  purpose  made  by  the  Mortgagee 
(1482).  It  is  obvious  however  that  this  provi- 
sion can  be  of  no  service  where  relief  is  most 
wanted,  diat  is,  where  the  amount  of  the  incum- 
brances exceeds  the  value  of  the  Land;  nor 
does  it  tend  in  any  great  degree  to  prevent  such 
cases  from  arising.    The  most  effectual  preven- 

(235. 627.)  tive  is  Registration,  which  is  confined  to  par^ 
ticular  districts.      But  another  is  ofWn  afforded 

(860. 1428.)  by  the  existence  of  a  Term  attendant  on  the 
Inheritance :  for  this,  (being  for  the  most  part 
necessarily  discovered  in  the  investigaticm  of 
the  Title,)  a  prudent  Mortgagee  will  require  to 
be  assigned  for  his  benefit ;  in  consequence  of 
which  the  Trustee  in  whom  it  is  vested,  if  he  be 
informed  of  any  prior  incumbrance,  will  discover 
it,  as  the  ground  of  his  refusal  to  make  the 
Assignment ;  or  if  there  be  an  incumlNrance  of 
which  he  is  ignorant,  the  new  Mortgagee  thus 

(1435,1436.)  getting  the  Legal  Estate  of  the  Term  into  his 
power,  will  be  preferred  in  Equity  as  well  as  at 
Law  to  the  prior  incumbrancer;  who  may  be 
thought  to  be  justly  punished  for  his  negligence. 
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m  liot  either  proeuring  an  Attsignment  of  the 
Term  to  a  Trustee  of  his  own  nomination^  or  at 
least  giving  notice  of  his  right  to  the  existing 
Trustee.     (1483.)  There  may  be  cases  however 
where  an  Attendant  Term,  instead  of  promoting 
discovery  and  open  dealing,  may  be  made  sub-» 
9ervient  to  purposes  of  fraud.     For,  as  it  is 
always  thought  advisable,  with  a  view  to  expe- 
dition in  bringing  Ejectments  against  misbe* 
having  Lessees,  or  other  wrongful  occupants, 
to  keep  the  documents  relating  to  the  Term 
distinct,  as  far  as  is  practicable,   from  those 
which  direcdy  concern  the  Inheritance;  it  is 
possible  that  a  good  apparent  Tide   in  Fee 
Simple  may  be  shown,  while  the  creation  and 
all  subsequent  Assignments  of  an  outstanding 
Term  are  suppressed ;  and  thus  a  Mortgagee 
widi  a  seemingly  good  Title  may  be  supplanted 
by  one  who  coming  after  him,  and  ignorant  of 
his  right,  obtains  a  more  perfect  Assurance* 
(1484.)    This  however  cannot  easily  happen, 
unless  the  first  Mortgagee  have  neglected  to 
possess  himself  of  the  Title  Deeds  of  the  inhet 
ritance  which  have  bem  disclosed  to  him ;  and 
therefore  such  neglect^  if  there  be  no  circuBi*^ 
stance  to  justify  it,  may  cause  him,  as  an  acees-^  1  Fonbi.  Eq. 
sary  to  fraud,  to  be  pos^oned  in  Equity  to  a  J^if  Sirtg. 
subsequent  Mortgagee,  eveaa  though  the  lattec  ^^'         ^ 
should  not  have  the  advantage  of  possessing 
the  Legal  Estate.    (1485.)  But  thongh  upon  a 
regular  Mortgage,  as  upon  a  Purdiase,  it  is 
vsuaJ  to  investigate  the  Title,  and  to  take  all 
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possible  precautions,  there  are  other  occasiona 
on  which  Equitable  Estates  or  Charges  are 
often  more  hastily  created ;  and  it  is  principall; 
to  these  that  the  doctrines  of  Equi^  relating  to 
the  order  in  which  incumbrances  are  to  be  satis- 
fied have  their  practical  application.  The  maiir 
principle  of  these  doctrines  has  already  beea 
stated,  viz.  that,  of  several  Equities  equally 
valid  in  other  respects,  if  those  which  have  the 
priority  in  point  of  time  are  not  made  predo- 
minant by  notice,  (afforded  in  time  to  prevent 
the  completion  oi  the  subsequent  contract,)  the 
advantage  of  possessing  the  legal  estate  shall 
outweigh  that  ofmereseniori^.  (i486.)  Hence 
is  derived  the  right  of  tacking  one  debt  or  charge 
to  another,  which  may  be  exercised  by  a  Legal 
Mortgagee  to  the  prejudice  of  all  subsequent 
incumbrancers  or  purchasers  with  whose  claims 
he  is  unaccjpiainted ;  but  tiie  new  or  additional 
debt,  if  it  be  not  expressly  chai^;ed  upon  the 
same  Land  by  writing,  must  at  least  be  attached 
,  ■  to  it  by  the  general  lien  of  a  Statute  or  Ju^- 
9M.  meirt,  and  not  merely  secured  by  a  Bcmd  or 

other  personal  engagement.  (1487.)  And  a  third 
incnmbrancer,  upon  discoveryof  thesecond,may 
obtain  a  priority  over  him-  by  buying  in  the  in- 
terest of  the  first,  though  it  be'  no  more  than  a 
»r  whatever  ctmfers  a  Legal  Estate, 
II  extent  of  that  estate,  as  available 
Law,  be  allowed  its  advantage  in 
it  is  necessary  for  this  purpose 
I  incumbrancer  should  originally 


(SSg.  875. 
885.) 
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have  obtained  some  specific  lien  on  the  land, 
and  not  a  mere  Statute  or  Judgment  in  his  own 
right. 

(1488.)  If,  at  anytime  after  the  Mortgage  5Bac.Ab.iu; 
has  become  forfeited  at  Law,  the  person  entitled  450**  ^'^' 
to  redeem  make  a  tender  of  the  money,  and  the 
Mortgagee  refuse  to  accept  it,  he  will  not  only 
be  compelled  by  a  Court  of  Equity  to  re-convey 
the  estate  on  receiving  full  payment  of  principal, 
interest,  and  costs,  but,  provided  the  tender  were 
made  in  pursuance  of  a  notice  for  that  purpose 
given  six  calendar  months  before,  from  the 
moment  of  its  being  mide  the  computation  of 
interest  will  cease.     ( 1 480.)  On  the  other  hand,  Coote  Mortg. 

.  510. 5SS. 

the  Mortgagee  may  demand  his  money  when  he 
will,  and  if  it  be  not  paid,  may  call  upon  the 
Court  to  foreclose  the  Equity  of  Redemption, 
and  thus  convert  the  Mortgage  into  an  absolute 
Purchase.  (1 490.)  If  indeed  the  person  entided 
to  redeem  happen  to  be  an  Infant,  a  Decree 
will  be  made  for  Sale  instead  of  Foreclosure, 
that  he  may  not  lose  the  benefit  of  any  surplus 
in  the  value  of  the  estate.  ( 1 49 1 .)  A  Power  of  CooteMortg. 
Sale  is  also  not  unfrequently  inserted  in  Mort- 
gages ;  but  the  object  of  this  is  rather  to  give 
the  Mortgagee  the  option  of  an  additional  re-^ 
medy,  than  to  secure  any  benefit  to  the  Mort- 
gagor, who.  If  the  debt  be  sufficiently  below  the 
value  of  the  land,  may  commonly  procure  some 
person  to  advance  it  for  him  upon  receiving  a 
transfer  of  the  security.  When  land  is  conveyed  ciay  «.  Wiuii, 
to  Trustees  that  it  may  be  sold  for  payment  of     *     ' 
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( 1 453.)      51  debt,  the  resulting  Trust  for  the  Grantor  much 
resembles  an  Equity  of  Redemption ;  and"  we 
(461.)      have  seen  that  the  Deed  requires  a  Mortgage 
Stamp* 

(1492*)  The  Rate  of  Interest  which  is  payable 
after  forfeiture  of  the  Legal  Condition,  is  the 
same  with  that  stipulated  in  the  Deed  for  its 
performance :  and  if  an  Agreement  be  inserted, 
that  upon  delay  of  payment  this  Rate  shall  be 

1  Fonbi.  398.     increased,  (though  still  within  the  limit  of  five 

per  cent)  this  penalty  cannot,  it  seems,  be 
strictly  enforced  in  Equity.  And  yet  if  a  higher 
rate  of  interest  be  originally  fixed,  but  made 
reducible  on  prompt  payment,  (which  is  only 
the  same  thing  in  other  words,)  the  terms  of  re* 
duction  must  be  complied  with,  or  the  higher 
interest  paid.  (1493O  When  interest  is  in 
arrear,  Hur  Mortgs^r  may  agree  to  add  it,  as 

Coote  Mortg.     a  new  debt  or  forther  charge,  to  the  principal ; 

but  any  previous  arrangement  for  this  purpose 
(23 1 .)  seems  liable  to  the  penalties  of  Usury ;  as  would 
also  be  an  Agreement  that  the  Mortgagee  should 
(]  459.)  take  the  profits  of  the  land  without  accounting 
fbrthem.  (1494.)  With  respect  to  this  last 
point  indeed  a  distinction  is  sometimes  made  in 

Code  Mortg.     faTOur  of  what  is  called  a  Welch  Mwtgage, 

where  land  is  conveyed  subject  to  a  condition 
for  redemption  at  any  future  time,  upou  pay- 
ment of  the  principal  only,  the  rents  and  profits 
being  received  in  the  mean  time  in  lieu  of  inte- 

Howriitf.  Price,  rest    But  this  is  evidently  no  other  than  a  Pur- 
chase, witii  a  right  of  repurchase  reserved ;  by 
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««ehich  no  Debt  is  created  on  the  one  side,  and 
therefore  the  responsibility  of  a  depositary  is 
not  incurred  on  the  other.  (1495O  A  more 
usual  kind  of  Welch  Mortgage  is,  where  the 
Conveyance  is  made  subject  to  a  Condition  for  Yates «.  Ham. 
defeating  the  Estate  as  soon  as  the  Principal  and  f Jnwidf'ii.^^ ' 
Interest  shall  be  satisfied  out  of  the  rents  and  ff?^*  ^  ^^'^"^ 

114. 

profits  of  the  land :  this  has  been  compared  to 

a  Tenancy  by  Elegit;  but  it  seems  to  differ  no      (373.) 

otherwise  from  the  ordinary  case  of  a  Mortgagee 

in  possession,  than  as  the  land  is  the  only  seen-      (1459*) 

rity  for  the  debt,  and  the  Mortgagor  has  no  right 

to  redeem  by  tender  of  the  money  before  the 

period  of  satisfaction,  measured  by  the  annual 

value  of  the  land,  has  expired.    Here  therefore 

tbe  Mortgagee  is  of  course  obliged  to  render  an 

account  of  his  profits ;  but  it  seems  that  if  this 

be  neglected,  and  twenty  years  have  elapsed 

from  the  time  when  the  debt  had  actually  be* 

come  satisfied,  the  right  of  redemption  will  be 

barred^ 

(1496.)  At  Law,  money  may  be  chargied  on 
land  either  indirectly  by  Judgment,  Statute  (868,  &c.) 
or  Recognizance,  or  directly  by  Mortgage,  or 
creation  of  a  Rent  And  of  the  two  direct  (1102,  &c.) 
modes  last  mentioned,  the  one  requires  at  least 
a  partial  alienation  of  the  land,  while  the  other 
is  periodical  in  its  nature,  and  attaches  rather 
upon  the  annual  profits  or  casual  contents  of 
the  Tenement,  than  upon  its  very  substance. 
But  in  Eqnity»  by  whatever  means  a  Trust  may 
be  created,  a  Charge  may  al^o  be  made  upon  7  v*  j.  sss. 
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the  whole  body  of  the  land ;  and  for  this  pur- 
pose no  change  of  ownership  or  estate  is  re- 
quisite. (1497O  Of  this  kind  may  somedmes 
be  the  Charges  of  Children's  Portions  made  by 
Marriage  Settlements ;  though  they  are  usually 
provided  for  by  a  Term  vested  in  Trustees, 
which  a£fords  the  additional  security  of  a  L^al 
Estate,  to  be  occupied,  mortgaged,  or  even  sold, 
(as  circumstances  may  require,)  for  raising  the 
CooteMortg.  sums  proposed.  (1498.)  In  all  accurate  Set- 
tlements, care  is  taken  to  ascertain  the  time 
when  the  Portion  of  each  Child  shall  become 
vested,  and  also  when  it  shall  be  payable ;  and 
in  ordinary  cases  it  is  usual  to  fix  the  first 
period  at  the  agei  of  twenty*one  for  males,  and 
at  that  age  or  a  previous  marriage  with  consent 
of  parents  or  guardians  for  females ;  while  the 
payment  of  the  Portion  is  posponed,  if  it  h^ 
pen  to  vest  in  the  lifetime  of  either  Parent  who 
is  Tenant  for  Life  under  the  Settlement,  until 
that  Parent's  death ;  and  until  some  one  Por* 
tion  has  become  payable,  of  course  no  money  is 
£^  Rivers  v.E.  to  bc  raiscd,  (1499*)  Where  no  such  precau* 
Per  jr, «   cm.  ^.^^  ^^  ^^^  takcu,  it  sccms  that,  whether  the 

Settlement  be  by  Deed  or  Will,  the  Portion 
vests  in  the  child  upon  its  birth,  and,  if  it  die 
under  age,  will  become  payable  to  its  personal 
representative :  but  if  a  time  of  payment  only 
pouiet «.  Pou-   be  fixed,  that  will  also  be  the  time  for  the 

let,  1  Vera.  ,      -     , 

sti ;  9  ventr.  portiou  to  vcst ;  aud  if  the  child  die  before 
Saddles  Vm.  that  time,  the  money  will  not  be  raised, 
•*•  (1500.)  Generally  also  whenever  the  Portion 
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becomes  payable  it  must  be  raised,  though  in 
the  lifetime  of  a  Parent  who  is  Tenant  for  life, 
if  there  be  any  Term  which  is  directed  to  be 
mor^aged  or  sold  for  the  purpose^  and  no  in- 
tention of  postponement  appear ;  though  as  the  ^^t«  Uattg. 
Term  is  commonly  limited  in  remainder,  to 
commence  after  the  determination  of  the  life 
estates,  this  rule  is  attended  with  great  incon* 
venience  and  detriment  to  the  inheritance. 

(1501.)  Charges  made  by  Will,  besides  those 
which  as  Portions  for  Children  may  form  part 
of  a  Testamentary  Settlement  of  the  land,  are 
of  various  kinds.     For  payment  of  debts,  the 
land  is  often  devised  to  Trustees  to  be  sold ;   (887. 973.) 
which  includes  a  power  of  mortgaging  it,  if 
that  be  thought   more  eligible,    for  the  same  Co»te  Mong. 
purpose.      (1502.)  In  these  cases,  though  the 
same  persons  should  be  both  Trustees  and  Ex* 
ecutors,  still  the  produce  of  the  Real  Estate  is 
to  be  administered  by  them  or  their  represen- 
tatives in  the  former  capacity  only,  and  not  as 
Legal  but  as  Equitable  Assets;  and  therefore      (1372.) 
upon  the  death  and  intestacy  of  the  last  sur<-  cuy  v-  wiiiis^ 
viving  Trustee,  no  part  of  this  fund  will  be 
flowed  to  pass  into  the  hands  of  an  Adminisr 
trator  de  bonis  non  of  the  Testator,    (>503.)  A    (967. 970,) 
mere  Charge  upon  land  for  the  same  purpose 
also  comes  within  the  exception  in  the  Statute  Baiiejrr.Ekinf, 
^  Fraudulent  Devi3es,  and  consti|;utes  Equi-       (887.) 
table  Assets.     (1504.)    Such  a  Charge  enables   . 
^  Court  of  Equity  to  order  a  Sale  or  Mortgage  cootc  Uartp 
joi  the  estate,  in  which  the  heir  or  devisee  wiU  ^^' 
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be  compelled  to  join.    (1505*)  If  bowcrer  tfee 

provision  for  pajmeut  of  the  dd>ts  be  expreaalT 

confined  to  the  application  of  the  yearly  rents 

and  profits  to  thai  object^  it  cannot  be  extended 

CootcMortg.     to  anthorize  a  sale;    though  in  geneial  Ae 

Us.  249.  words  "  rentd  and  pvoftls  m  tmsty  for  raiw^ 

Sheldon ».  Dor.  «  monev  out  rf  land,  wheldier  created  by  deed 

mer,  %  Vera.  -^  ^  ..  ^  ^»  « 

310.  ^*  or  wia/'  (see  Joy  v.  Gilbert,  Pro*  Cha*  5** 

Coota  Mor^.  167),  if  not  restricted  by  soflae 
expression  showing  that  liie  produce  is  to  be 
taken  annually  as  it  arises,  wUli  carry  with  ib^m 
an  absolute  power  of  disposition.  (1506.)  These 
Charges  of  Debts  upon  Land  are  faroured  in 
Equity,  as  acts  of  justice  in  the  Testator ;  and 
Coote  Mortg.  therefore  if  he  merely  conunence  hia  Will  with 
^^'  a  ditection  that  his  debts  shall  in  the  first  plaee 

be  paid^  litis  is  held  to  amount  to  a  Cbaige.  on 

the  Real  Estate  comprised  in  the  Will.  (1507-) 

Bttt  it  has  been  decided  that  a  Creditor  who  by 

(ii*8-)      lapse  of  time  and  neglect  has  lost  his  Legsd 

remedy,  cannot  revive  his  claims  by  viftae  of  a 

Bofke ».  jonea,  provisiou  made  by  his  Debtor's  Will  for  the 

tv.&B.«75.    payjne^t  ^f  jugt  debts-   (1508.)  The  Lands  of 

Traders,  or  persons  cabablo  of  becoming  Bimk- 
rupts,  descending  upon  their  heirs,  are  by  St 
47  G.  3,  Sess.  2,  c.  74,  made  Assets^  to  be 
( 1 S72.)  administered  in  Courts  of  Eqni^,  for  the  pay- 
ment of  all  their  just  debts ;  but  widi  a  prefer- 
ence given  to  Creditors  by  Specialty  in  which 
the  heirs  afe  bound. 

(1509.)    It  is   a  frequent  practice  also  to 
Bati.  Co.  i«itt.   charge  Legacies  upon  Land.      Such   charges 

837.  a.  D.  1^ 
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b&ve   nd  actual  existence  until  they  becoTlie  Buu.  Feame, 

velBted;  and  in  general,  unless  it  be  otherwise  4'B&c.Ab.3^. 

ptovided,  they  do  not  vest  until   they  become 

paynble;  (1510.)  but  this  rule  has  itsexcefv 

tianft ;  and  in  partieular  it  should  be  obserf  ed 

whether  the  payment  appears  to  be  postponed 

frofn  the  drcomstanees  of  the  legatee  and  rea^^ 

sons  of  the  gift,  or  from  the  condition  of  tii6 

kind  itself  and  its  ability  to  bear  the  Charge; 

for  in  the  latter  case  the  legacy  may  ve^  im* 

mediately.      (15110  Therules>of  the  Roman 

Law,  which  are  much  followed  in  the  constnic-  t^^%'  ^j";  ^^^* 

^  &  1  Foiibl. 

tion  of  Wills  relating  merely  to  personal  estate,  «59. ". 
9gm  more  favourable  to  the  immediate  vesting 
and  indefeasiUeness  of  Legacies,  than  those 
wkkk  our  Courts  have  established  respecting 
testamentary  charges  upon  Land  ;  (1512.)  but 
4lie  former  are  not  allowed  to  control  the  lat- 
ter ;  and*  where,  from  the  Legacy  being  given 
out  of  a  mixed  fund,  or  charged  upon  the  Land 
in  aid  only  of  the  Personal  Estate,  room  is  af*- 
ficnrded  for  the  application  of  both  systems,  yet 
the  prevafence  of  each  is  confined  to  its  own 
province;  and  the  Land,  so  far  as  recourse 
must  be  had  to  it,  is  no  otherwise  affected  than 
«f  it  were  the  only  source  of  payment 

(t5i3*)  Where  a  person  who  has  the  abso-  iswd.  Ui. 
iote  ttiterest  m  an  Eqmtable  Charge  upon  Land  i65. 
becomes  also  entitled  to  the  Land  itself  in  fee 
simple,  the  Charge  becomes  extinguished,  un« 
less  the  party  either  take  some  measures  for  its 
continuance,  (1514.)  or  die  under  circumstances 

H  H  2         ^-^ 
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which  require  it  to  be  kept  up ;  which  will  be 

the  case  if  his  Assets  are  otherwise  defidentfor 

the  satisfaction  of  Creditors;  (1515)  or  if !« 

did  not  attain  his  fall  age,  but  disposed  of  4e 

(W7.)      money  by  Will,  for  Aen  his  legatees  oagbt  not 

*o  be  deprived  of  the  intended  benefit  by  «n 

accident  against  which  he  was  unable  to  pro* 

jvide.    (1516.)  And  if  the  Estate  descend  upon 

1  SMid.u*.s(»;  Coparceners,  who  are  previously  entitled  to 

SS^ri  bL.  equal  sums  of  money  charged  upon  it  for  their 

*'*•  Portions,  the   like   extinguishment   will  take 

place;  for  the  Portion  of  each  will  be  consi- 
dered, for  thb  purpose,  as  a  Charge  upon  her 
Share  of  the  Estate  only.     (1517)  ^ot  these 
1  SMid.Ui.3<»;  rules  do  not  apply  to  the  case  of  a  mere  T«»m^ 
SrrSsf^af'  for  Life,  or  person  in  a  sioular  situation;  for" 
J  Ktt.  1  Turu.  j^g  ^^  originally  a  Charge  upon  the  Land,  or 

if  he  pay  off  one  to  which  another  person  is  en- 
titled, it  wUl  continue  for  his  benefit,  unless^jc 
takes  measures  for  its  extinction.    (i5*^v     * 
isand.uj.305;  intermediate  case  of  a  Tenant  isx  Tail  seems 
Lta^f  ••    also  to  resemble  that  of  Tenant  for  Life,  wben 
8«uu«.  i8«.     ^^  pgj^Qj^  entided  to  the  charge  succeeds  under 

the  entail  to  the  ownership  of  the  land.  (i5w 
But  if  Tenant  in  Tail,  having  po^*'  *°  ^"^ 
<682,&c.)  a  Recovery,  pay  off  any  charge  to  which  « 
land  is  subject,  an  intention  of  extinguwhiag  • 
will,  in  the  absence  of  special  circumstances,  be 
presumed. 
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Sect.  3. — Of  Constructive  Trusts^  or 
Equities^  and  Charges. 

(1 520.)  Br  8s.  7  &  8  of  the  Statute  of  Frauds, 
(29  Car-  2,  c.  3,)  "  All  Declarations  or  Crea* 
•*  tions  of  Trusts  or  Confidences  of  any  * 
"  Lands,  Tenements  or  Hereditaments  shall 
"  be  manifested  and  proved  by  some  Writing 
signed  by  the  party  who  is  by  Law  enabled 
to  declare  such  Trust,  or  by  his  last  Will  in 
**  writing,  or  else  they  shall  be  utterly  void  and 
** .  of  none  eflFect. 

(1521.)  "Provided  always,  that  where  any 
Conveyance  shall  be  made  of  any  Lands  or 
Tenements  by  which  a  Trust  or  Confidence 
shall  or  may  arise  or  result  by  the  implication 
or  construction  of  Law,  or  be  transferred  or 
extinguished  by  an  act  or  operation  of  Law, 
**  then  and  in  every  such  case  such  Trust  or 
''  Confidence  shall  be  of  the  like  force  and 
<<  effect  as  the  same  would  have  been  if  this 
^'  Statute  had  not  been  made." 

(1522.)  This  Proviso,  it  will  be  observed, 
requires  that  an  actual  Conveyance  should  be 
made  of  the  Land,  before  any  implied  or  con- 
structive Trust  can  attach  upon  it;  but  this 
condition  has  not  in  all  cases  been  attended  to 


€1 
€€ 
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*  (1520.  n.)  This  enactment  extends  to  Copyholdn, 
(JVUher*  v.  Withers^  Amb.  151,)  and  to  Leaseholdsr 
RiiUOeyr.  Emersonj  1  Vera.  io8. 
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by  Courts  of  Equity ;  which  in  this  depart- 
ment of  their  jurisdiction  have  more  signally 
outrun  the  Law  than  in  any  other.  Among  the 
cases  which  come  within  the  letter  of  the 
Proviso  we  may  here  enumerate  those  already 
mentioned  of  Resulting  Trusts,  and  Terms  at^ 
(1453.1429.  tendant  on  the  inheritanee  by  implication,  and 
1423,  &c.)    pgj.jjap8  the  occasionally  presumed  Trust  of  an 

Executor  for  the  next  of  kin  of  the  Testator. 
1  Sand. Us.  (1523.)  Another  case  is  where  Land  is  pur- 

9  Foubi.  116,    chased  in  the  name  *  of  one  person,  but  with 
venci.^596.*      *^^  moucy  of  auothcr.  If  this  fact  appear  upon 

the  face  of  the  Conveyance,  it  will  i&  general 
he  sufficient  without  any  further  declaration  to 
create  a  Trust  for  the  true  Purchaser ;  uidess 
indeed  the  nominal  Purchaser  be  his  Child,  or 
orphan  Grandchild,  and  otherwise  ini{NK>vided 
for,  or  his  Wife.  (1525.)  But  if  Ae  money 
appear  on  the  face  of  the  Deed  to  have  be- 
longed to  the  nominal  Purchaser,  it  has  been 
thought  that  no  Trust  can  be  raised  unless  by 
his  own  confession  made  in  Court  or  by  writing. 
iSAnd.Us       (1526.)   On  the  other  hand  however  there  is 

'y  *  (1524.)  Where  a  Purchase  b  made  in  the  names  rf 

two  or  more  persons,  with  the  money  of  both  or  d,  if 
that  money  be  advanced  by  them  in  equal  shares  they 
will  be  Joint*tenants  in  Equity  as  well  as  at  Law ;  but  if 
the  purchase  money  be  contributed 'unequally,  die  Equi- 
table Estate  will  be  divided  between  them,  as  Tenants 
in  Common,  in  the  same  proportion.  Sugd.  Vend.  588. 
As  to  Purchases  of  Land  made  with  the  Partnership 
Pipoperty  or  Joint  Stock  of  Traders,  see  Sugd.  Vend. 
591-  n. 
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tto  dottbt  that  Patrol  £videiicft  may  be  adinitted 
w  the  noimaal  Purchaser  s  own  favour ;  for  it 
is  a  general  rule  that  implications  of  Law, 
founded  on  mere  presumptions  of  isitention, 
JSid  derogating  from  the  full  operation  of  the 
{mrty  8  own  .act  (such  as  are  Uses  and  Trasts  {^06, 1 426.) 
resultiag  or  implied  upon  a  Conveyance,)  may 
be  rebutted  or  negatived  by  such  evidence ; 
whence  it  becomes  important  that  a  complete 
dedan^ion  should  always  be  made  in  the 
written  instrument  (1527.)  If  Trust  Money,  8ngd.Vend. 
of  which  the  identity  can  be  clearly  traced^ 
has  been  misapplied  in  the  purchase  of  I«and, 
tbtd  Trusts  of  ike  money  will  attach  upon  the 
Ijand ;  either  converting  it  entirely  into  per-  (i439»> 
SQBslty,  or  constituting  a  charge  upon  it,  ac- 
cordingly as  the  whole  or  a  part  only  of  the 
Purchase  Money  was  taken  from  the  Trust 
Fund.  (1528*)  And  where  there  is  a  Covenant 
to  lay  out  money  in  land  to  be  held  upon  any  Sugd  .Vend. 
Trusts,  whatever  purchase  is  made  will  in 
genial  be  consideied  as  made  with  a  view  to 
the  performance  of  that  Covenant,  and  with  the 
money  to  which  it  relates* 

(1529.)   If  a  Trustee  or  Guardian  procures 
the  renewal  of  a  Lease  committed  to  his  chcutre,  ^  Sand.  Us. 
or  buys  in  an  mcumbrance  anectmg  the  estate,  Metig.  56«. 
this  will  be  construed  as  done  for  the*  benefit  of 

*  (1529.  n.)  It  seems  to  be  otherwise  if  the  Infant  or 
Cestui  que  trust  be  not  justly  entitled  to  the  L&nd,  and 
the  Guardian  or  Trustee  purchase  it  from  tlie  rightful 
owner.    1  Sand.  Us.  337. 
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his  Ward  or  Cestui  que  trust :  but  he  will  be 

entitled  to  be  reimbursed  the  money  which  he 

has  laid  out,  with  interest.     (1530^)   The  same 

1  Sand.  Us.       principle,  combined  with  a  suspicion  of  Fraud, 

causes  a  Court  of  Equity  to  set  aside  pur* 
chases  made  by  the  Trustee  from  the  Cestui 
que  trust  himself,  or  by  Professional  Men, 
(whose  employment  relates  to  the  estate,)  firom 
their  Clients.  (1531.)  But  the  rule  is  not 
universal.  A  Mortgagee  may  purchase  the 
Equity  of  Redemption  from  his  Mortgagor; 
and  a  Trustee  for  Sale,  though  he  can  never  be 
allowed  to  purchase  indirectly  from  himself, 
may  enter  into  a  Contract  with  the  person  by 
whom  he  is  trusted.  (1532.)  There  seems  to 
1  Turn.  76. 86.  bc  uo  objcction  to  Tcuauts  for  Life  and  Rever- 
sioners or  Remaindermen  purchasing  the  estate 
from  each  other,  or  from  the  Trustees  of  the 
Settlement  under  which  they  claim. 

(1533-)    i^  cases   of  Fraud  and   Mistake, 

Courts  of  Equity  impose  on  the  holder  of  the 

estate  the  obligation,  though  it  may  be  impos-^ 

sible  to  create  the  confidence,  of  a  Trust.    And 

thus  they  go  beyond  the  Courts  of  Law  in 

i  Fonbi.  i«7.     setting  aside  improvident  sales  of  reversionary 

vend^l^'.tss.  interests    for    an    inadequate  price;    (i534-) 

Ld.cheiterfieW  Catchiug  Bargains,  or  unequal  Wagers,  under 

1  aiSm9.       which  extortion  shelters  itself  from  the  penalties 

Sagd.Pow.403.  of  Usury ;  (1535.)  interested  or  illusory  exe- 

(184.)       cutions   of  Powers*   given  for  the  benefit  of 


*  (1536.)  Where  a  power  is  exercisable  for  the  party's 
own  benefit,  and  he  makes  a  vdwUary  disposition  of  the 
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Others;   (1537O  and  also  in  general  all  con-  iTuni.i3; 
tracts  in  which  one  party  takes  advantage  of  Broderick,  i  p« 
the  other  by  an  abuse  of  authority,  or  by  mis-  dok^  GordoIT, 
representation  or  concealment  of  facts.  (1538.)  G^™dp^^ 
In  the  same  manner  Conveyances  may  be  rec-  ^^>  ^  *"^ 
tified  which  are  not  conformable  to  the  intention  p^^^^  ^  ^ 
of  the  parties;   at  least  if  that  intention  be  98, &c;  Beau- 

*  naoat  v.  Bram- 

clearly  stated  in  the  Recitals.  (1539O  Such  lej,  1  Tum.  4i« 
cases,  it  is  obvious,  afford  a  Mude  field  of  dis- 
cretionary jurisdiction,  which  can  never  be 
completely  hedged  in  with  precedents  ;  though 
it  is  not  without  certain  fixed  land-marks, 
which  exclude,  in  a  great  degree,  the  mischiefs 
of  uncertainty. 

(1540.)  Where,  upon  a  Sale,  the  Land  has  Sogd.  Vend. 
been  conveyed  to  the  Purchaser,  but  the  price,  Moitg.  ^ms. 
or  part  of  it,  has  not  been  received,  the  sum 
thus  kept  back  forms  an  Equitable  Lien  or 
Charge  upon  the  Land ;  which,  however,  the 
Vendor  will  in  general  be  deemed  to  have 
waved,  if  he  take  any  other  sufficiently  sub- 
stantial security ;   though  not  by  his  accepting 

estate,  whether  by  Deed  or  Will,  Equity,  extending  by 
analogy  the  provisions  of  the  St.  13  £L  c.  5,  and  that  of 
Fraudulent  Devises,  (3  W.  &  M.  c.  14,)  gives  to  the  (222. 887.) 
Creditors  of  the  party  exercising  the  Power  the  same 
advantages  as  they  would  have  been  entitled  to  by  Law,  if 
he  had  made  the  same  disposition  by  virtue  of  an  actual 
commensurate  ownership.  Lord  Towtuhend  v.  Windham^ 
s  Ves.  1  ;  Sugd.  Pow.  336.  349. 

It  should  have  been  observed  that  testamentary  appoint- 
ments of  real  property,  in  exercise  of  a  Power  for  that 
purpose,  are  within  the  voord^  of  the  Sutute  of  Fraudulent 
Devises. 
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die  Ptednser^s  persottal  engagement  by  Bond, 

Ccnreoant,  or  Piomissoij  Note,  or  an  incipient 

Sil'c^;     payment  by  Bills  of  Exdiange.    (i54*0    Tbe 

Mong.  «54.      nature  of  tbe  Charge  or  lien  thns  created  has 

been  the  subject  of  mudi  controversy ;  the  dooht 
being,  whether  an  implication,  originaDy  made 
for  the  benefit  of  the  Vendor  only,  can  be  pro- 
perly extended,  after  the  Purchaser's  death,  to 
die  advantage  of  his  other  Creditors  and  of  lus 
legatees.  In  general  when  a  Charge  is  made 
by  Mor^;age,  die  Land,  as  we  have  seen,  k 
considered,  so  iieir  as  the  interests  of  such 
<*laimantB  are  concerned,  (though  no  further,) 
(1474.)  as  the  primary  fund  for  its  payment :  and  this 
is  perfecdy  reasonable ;  for  whoever  makes  a 
Mortgage,  shows  an  intention  of  increasing  his 
persond  estate,  for  some  pmposes,  at  the  ex- 
pease  of  his  B^al ;  and  the  purposes  apparent 
after  his  death  are,  the  satisfaction  of  fak  debts 
and  legacies.  But  he  who  purchases  Land, 
though  without  paying  for  it  immediately,  seems 
to  show  the  contrary  intention  of  increasing  his 
Real  at  the  expense  of  his  Personal  Estate,  and 
therefore,  with  nsspect  to  legatees  at  least,  whose 
-only  claim  is  firom  the  Testator's  bounty,  there 
appears  a  considerable  difference  between  the 
two  cases* 

O  54^)  ^^  ^^  Purchase  Moo^  be  paid,  biit 
not  to  the  proper  person,  the  effect  must  be  the 
same  as  if  it  were  not  paid  at  all ;  and  in  gene- 
ral it  ought  to  be  paid  to  the  person  who  is 
ultimately  entitled  to  it  in  Equity,  and  not  to 
be  left  in  the  hands  of  a  Trustee.    Hence  the 
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absence  or  disabUify  of  any  of  the  persons  who 
mxe  koowB  to  be  eotitled  (0  the  {>roduce  of  a  sale 
bas  often  proved  an  obstacle  to  its  completioB ; 
and  »0f  where  the  debt  secured  by  a  Mortgage 
arose  from  a  loan  of  Trust  money,  or  has  been 
made  the  subject  of  a  Settlement  by  the  Mort- 
gagee,' much  difficulty  may  occur  to  the  Mortga- 
gor (if  he  be  informed  of  that  circumstance)  in 
paying  it  off.  (1543.)  To  <^yiate  these  incon- 
veniences, it  is  usual,  where  any  Trust  £or  Sale 
is  created,  whether  in  a  Deed  or  Will,  to  in- 
sert a  *  Clause  enabling  the  Trustees  to  gi^e 
effectual  Receipts;  (1544O  and  where  Trust 
Money  is  invested  in  a  Mortgage,  or  the  money 
already  secured  by  Mortge^e  is  made  subject 
to  any  Trust,  the  transaction  may  for  the  most  (i48a) 
part  be  so  managed  as  thatthepersons  advancing 
the  money  shall  not  appear  to  the  Mortgagor  in 
the  character  of  Trustees,  but  as  dealing  with 
their  own  property!* 


*  (1543.  ff .)  It  is  advisable  in  this  Clause  not  to  mention 
the  Trustees  by  name,  but  to  give  the  authority  to  the 
*•  Trustees  or  Trustee  tor  the  time  being,"  or  **  actii^  in 
*  the  execulSoa  of  the  Tkust,*  in  oider  that  tf  say  Trustee 
reftwe  to  act,  no  qoettioii  may  arise  as  to  liie  validity  of 
his  Disdaimer.  See  Sugd.  Vend.  516 ;  Nietos&n  ▼.  Wtmls-  (212.) 
Moortky  Q  Swanst.370;  Adams  v.  Temnten,  5  Mad.  435.  It 
may  also  be  proper  in  some  cases  to  provide  that  the  Pw- 
chaser  shall  not  be  obliged  to  ascertun  the  existence  of 
the  circumstances  by  which  die  discretion  of  the  Trustees 
in  making  a  sale  is  to  be  regulated.    See  Sugd.  Vend. 

5H- 5*13.  501. 

f  (1544'.  n.)  This  is  desirable,  because  if  any  mention 
of  the  Trusts  is  utroduccd  in  the  Deed  by  which  the  Mort- 
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^1545.)  It  maj  be  thought  singular  that  iBbt 
general  practice  of  individuals  should  thns  be 
opposed  to  that  of  the  Courts ;  and  the  wisdom 
of  a  Rnle,  which  it  is  foand  so  expedient  to  dis*- 
pense  with,  may  be  questioned :  bat  it  should 
be  remembered  that  the  Role  is  the  result  of 
judicial  caution,  and  of  that  general  distrust  of 
human  honesty  upon  which  all  laws  are  founded ; 
while  the  deviation  from  it  arises  from  private 
discretion  and  the  party's  personal  confidence 
in  the  Trustees  whom  he  has  chosen,  a  reason 
which  is  necessarily  confined  within  his  own 
breast.  (1546.)  Nor  are  decisions  wanting  by 
which  the  inconveniences  of  the  Rule  have  in 
a  great  degree  been  removed.  For  a  purchaser 
Sogd.Vend.      is  uot  obliged  to  see  to  the  application  of  the 

money,  if  the  land  be  either  directed  to  be  soldi 
or  merely  charged,  for  the  payment  of  •  debts 
which  are  not  specified;  (1548.)  and  though 
legacies  should  also  be  charged,  yet  the  inde- 
finite nature  of  the  trust  which  is  to  be  first 
executed,  and  may  exhaust  the  whole  fund, 

gage  is  made  or  tranafefTedy  it  is  generally  done  by  refer- 
ence  to  some  other  Inatniinent;  and  if  this  Inatniment 
cannot  aflerwarda  be  prodaced,  a  suspicion  may  aiise  that 
it  did  not  authorize  the  loan,  or  was  inconsistent  with  the 
validity  of  the  Clause  for  giving  Receipts. 

(931.)  *  (1547.)  Hence  the  Rule  oflfers  no  impediment  in  gene- 

ral to  the  purchase  of  a  Chattel  Interest  fiom  an  Executor. 
But  if  thore  be  a  legatee  of  the  Chattel,  it  is  desirable  to 

(932*)  have  his  concurrence,  as  the  Executor  may  have  done  some 
act  amounting  to  an  Assent  to  the  bequest  Sugd.  Vendr 
517.  533. 
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exempts  the  Purchaser,  after  payment  to  the 

Vendor,  from  all  liability ;  though  if  legacies 

only  are  charged,  or  the  debts  are  ascertained, 

it  is  otherwise.    (1549O    So,  if  there  be  an  ex-  Sugd.  vend. 

press  trust  to  sell  for  the  benefit  of  Infiuits,  who  «.  st'antoa, 

cannot  give  an  effectual  Receipt,  that  of  the  ^^'"*****^" 

Trustees  will  be  sufficient :  and  it  is  said  that, 

wherever  the  application  of  the  money  requires 

time  and  discretion,  the  Trustees  may  give  a  Sngd.  Vend. 

discharge ;  and  that  where  it  is  to  be  invested  v.  Wiltshire! 

in  the  Funds  (which  may  be  done  immediately)  ^  ^'"^''  ^^' 

the  Purchaser  is  only  to  see  that  this  is  effected, 

and  a  proper  Declaration  of  Trust  executed. 

(1550.)  And  with  respect  to  Mortgages,  it  has 

been  decided  that  a  power  given  to  Trustees  to 

invest  money  in  "^  such  securities  implies  a  power  wood «.  Har- 

to  discharge  the  Mortgagor  upon  repayment  ^'  ^  ^***  * 

to  them^  notwithstanding  his  knowledge  of  .the 

Trusts. 

(1551.)  The  Transfer  or  Extinguishment  of 
a  Trust  or  Confidence  by  act  or  operation  of 
Law,  which  is  saved  by  the  8th  section  of.  the  (I52i.) 
Statute,  seems  to  depend  upon  the  doctrine  of 
Notice.  For  where  the  legal  property  is  conveyed  (1 375.) 
with  notice  of  the  Trust,  or  without  a  sufficient 
consideration,  the  obligation  of  the  Trust  accom- 
panies and  is  transferred  with  it ;  but  if  the 
Conveyance  be  without  notice,  and  for  valuable 
consideration,  the  Trust  is  extinguished.     It  is 


•  (1550.  n.)    As  to  the  general  power  of  Trustees  to 
make  investments,  see  1  Sand.  Us.  366 ;  a  Fonbl.  185. 
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proper  therefore  in  this  place  hneAj  to  consider 
what  may  amount  to  a  constructive  Notice, 

sagd.  Vend,     nfbere  no  actual  Notice  is  given  by  any  of  the 

parties  interested,  ior  time  to  prevent  tiie  com- 
pktioaof  the  Contract.   (i553«)  And  first,  the 

Id.  715.  actual  pendency  of  &  Suit  in  Eqvity  is  reganted 

as  Notice  to  all  the  iforid  ;  though  after  a  com* 
plete  decision  the  pnblie  attmtion  may  be  snp* 
posed  to  be  drawn  off  to  other  matters^  and 
therefore  a  person  is  allowed  fa  be  ignorant  of 
a  final  Decree  of  the  Coort,  made  in  a  canse  in 
which  he  was  not  concerned.   (1553.)  ^^  ^e 

Coote  Mort^.  pend^nqT  of  a  Suit  witt  mot,  any  more  than  other 
/ 1 435  ^  kinds  of  notice,  predude  a  person  who  had  pit- 
vioodiy  completed  his  contract  in  ignorance,  firom 
getting  in  the  legal  estate  by  any  means  in  his 
power ;  nor  diongh  he  be  a  party  to  ikie  Suit, 
will  he  be  pvevei^jed  from  doing  this  at  any 
time  before  a  Decree  has  fixed  the  order  c£  all 
the  claims  in  question.     (1554*)  Formerly  the 

Sagd.  Vend,     issuing  of  s  Commission  of  fiankruptc^  was  not 

hekl  to  be  a  fact  of  which  knowledge  was  in 
general  to  be  presumed ;  but  by  the  l»te  Bank« 
mpt  Act,  (St.  6  G.  4,  c.  f  6,  s.  83,)  '^  The  issuing 
^  of  a  Gommission  shaM  be  deemed  Notiee  of  a 
^'  prior  Act  of  Bankruptcy  (if  an  Act  of  Bank- 
^'  ruptcy  had  been  actually  committed  before 
«^  the  issuing  the  Commission)  if  the  Adjndi- 
^  cation  of  tlte  person  or  persons  against  ^om 
'^  such  Commission  has  issued  shall  have  been 
'^  QOtifiedin  the  London  Gazette,  and  the  person 
'^  or  persons  to  be  affected  by  such  Notice  may 
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*^  reascnabty  be  presumed  to  have  seeaihe  same.'^ 
(1555-)  The  Docketing  of  Judgmeats,  aad  fte-  (^8. 235. 
gifltratioi^  of  D^eds,  is  not  considered  aamakiog  s^S^IyU 
them  notorious. ;  and  yet  a  Purchaser  of  Land  ^^^* 
hi  a  District  where  a  Register  is  eslabiiished, 
camiot,  if  he  neglect  tO'  search  the  Register,  be 
acquitted  of  carelessness;  bu<  where  the  Legid 
Estate  has  for  upwards  of  tweanty  years  been 
cootinaally  outstanding  in  TmsteeS)  the  search      ( 1 3/3^.) 
fi>r  lodgments  may  perhaps   be  properly  dis- 
pensed with ;  for  though  the  Statute  of  Frauds 
eaables  the  Judgment  Cveditonr  of  the  Cestui 
que  trust  to-  seize  the  land  imder  an  Elegit,  it       (882.) 
vequirea  that  the  Tide  of  the  latter  dionld  con- 
tinue ai  the  time  of  tht  EaeetUkm  msd,  and 
therefore  imposes  no  lien  upon  the  pioperty  ia       (875.) 
the  hands  of  a  Purchaser ;  though  if  he  have 
ooliee  of  die  Judgment^  a  Een  is  created  by  the 
geni»alrale  of  Equity.     (1556.)  Notice  of  any 
£iLCt  which  is  sufficient  to  put  a  Purchaser  upon 
inquiry  is  held  to  imply  Notice  of  other  facts  to  Sagd.  Vend. 
whkh  that  inquiry  would  lead  ;  thus  the  pos- 
session of  the  Title  Deeds  by  a  stranger  may 
indicate  a  concealed  Mortgage ;  or  that  of  the 
Land  itself,  a  prior  agreement  for  the  purchase 
of  it :  the  absence  of  the  Receipt  for  purchase 
moaey,  usually  indorsed  upon  a  Deed  in  addi-  I  ^^:  ^'* 
tion  to  the  formal  acknowledgment  containfid  in  Abstr.  299. 
its  body,  creates  a  suspicion  of  nonpayment,       (535.) 
unless  there  be  a  Recital  of  payment  at  a  former 
time ;  and  it  is  ssdd  that  the  fact  of  Marriage 
afibrds  sufficient  Notice  of  a  Jointure ;  bat  it 
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aiFonbl.  15S; 
1  Id.  165,  iuu 


Sugd.  Vend.    . 
71 1. 


1  Turn.  «80. 


seems  that  in  all  these  cases  if  upon  due  inqutiy 
the  Purchaser  be  deceived,  not  he  but  the  per* 

fiQ9i.Veiid.9«  SOUS  who  made  the  misrepresentation  will  suffer. 

(1557.)  In  the  same  way  wherever  one  Deed  is 
recited,  orl)arely  menticmed  in  another,  all  the 
contents  of  the  former  are  presumed  to  be  known 
to  a  person  who  has  seen  the  latter^  or  is  aware 
of  its  existence.  (1558.)  Lastly,  whatever  know^ 
ledge  is  obtained  by  the  Purchaser's  Counsel, 
Attorney,  or  Agent,  is  presumed  undeniably  to 
have  been  communicated  to  the  Purchaser  him- 
self; unless  it  was  obtained  in  a  different  trans^ 
action,  and  at  some  distance  of  time.  Hence 
much  inconvenience  may  sometimes  arise  from 
the  Vendor  and  Purchaser  employing  the  same 
Agent  or  Solicitor. 
(1559.)  Among  those  cases  of  Constructive 

(1520.1521.)  Trust,  which,  as  not  arising  from  any  actual 

Conveyance  of  the  Land,  are  not  compatible 
with  a  strict  interpretation  of  the  Statute  of 
Frauds,  we  may  reckon  the  remedy  afforded  by 
Equity  upon  a  defective  execution  of  Powers. 

Sagd.F0w.544.  The  general  rule  here  is  that  an  Agreement  or 

attempt  to  execute  a  Power  of  Appointment, 
which  fails  of  legal  effect  from  the  omission  of 
some  ceremony,  will  be  made  good  by  Equity, 
if  it  be  for  the  benefit  of  a  Purchaser,  of  Cre- 
ditors, or  of  a  Wife,  or  legitimate  Child. 
(1560.)  On  the  same  principle,  the  neglect  of 
a  Copyholder  to  surrender  his  estate  to  the 
use  of  his  Will,  would,  before  the  St.  55  G.  3, 
c  192,  hare  been  remedied  by  Equity  in  favour 


<173.) 


<1288.) 
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of  a  Devisee  who  belonged  to  any  of  the  meri- 
torious classes  just  mentioned.  (1561.)  But  a 
Power  which  is  given  not  by  any  Setdement  Siigd.Fow.aro. 
or  Contract,  but  by  the  Law  itself,  as  that  of 
Tenant  in  Tail  to  suffer  a  Recovery,  or  make  (682.  716.) 
Leases,  if  imperfectly  exercised,  cannot  be 
aided. 

(1562.)  Another  case  is  that  of  Election, 
which  is  grounded  on  the  reasonable  principle,  ^Bac.Ab.445. 
that  a  person  who  receives  benefit  from  an  In- 
strument,  shall  not  be  allowed  to  defeat  any  of 
its  piovisions  in  favour  of  others.  This  prin- 
ciple is  recognised  in  some  instances  by  the 
Courts  of  Law,  as  where  a  Jointure  is  given  to 
the  Widow  by  her  Husband's  Will,  if  she  accept 
it  she  must  renounce  her  Dower,  and  vice 
persd;  but  Ibis  is  in  mere  conformity  to  the  (S6i.) 
Statute  of  Uses.  In  £quity  the  Widow  is 
often  put  to  her  Election,  where  the  testamen- 
tary or  postnuptial  provision  is  not  properly  a 
Jointure  under  that  Statute;  and  in  general 
where  a  Testator,  or  other  Donor,  affects  to  Haiford  v.  du- 

Ian    #  H    A:  H 

give  the  property  of  A.  to  J3.,  at  the  same  time  19/ 
bestowing  some  other  benefit  on  A.y  but  with- 
'out  any  express  condition,  Uie  interference  of 
Equity  becomes  necessary,  and  will  be  afforded, 
in  order  to  give  the  fullest  possible  effect  to  the  See  DHion  «. 
Donor's  intention.     (1563O  But  this  interfere  Swailt!s59; 
cnce  cannot  be  carried  farther  than  the  pro-  nll^I^d,  w. 
posal  pf  an  option  to  ^.,  upon  which  if  he  f^'J^p^^^"'^ 
refuse  fb' relinquish  his  orig^inal  rights,  he  will  sso;  j«o.  115. 

be  deprived  of  those  which  the  Donor's  bounty  Rum.  119. 

1  I 
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would  otherwise  have  conferred  on  him ;  or,  if 
the  gift  be  of  greater  value  than  the  property 
retained,  he  may  perhaps  be  allowed,  after 
making  full  compensation  to  the  disappointed 
claimants,  to  receive  the  snrplus ;  but  this  last 
is  a  point  not  quite  settled.  (1564.)  Wherever 
Jac.319;  1      the  Court  can  compel  an  Election,  it  mw  also 

Swanst.  433.  n  ;  '  ' 

Sogd.  pow.  380.  be  effectually  made  by  the  voluntary  acts  of  the 

parties ;  provided  that  they  have  the  property 
in  their  absolute  disposal ;  but  what  acts  shall 
amount  to  sufficient  evidence  of  their  determi- 

I  Swanst  381.   natiou,  must  depend  very  much  on  the  particular 
circumstances  of  each  case. 

(1565.)  With  respect  to  Trusts  arising  firom 
Contracts  of  Sale,  or  in  contemplation  of  Mar* 
(1520.)  riage,  the  7th  section  of  the  Statute  of  Frauds 
is  fortified  by  the  4th,  in  which  it  is  enacted, 
(among  other  things)  '^That  no  Action  shall 
"  be  brought  whereby  to  charge  any  person 
*'  upon  any  Agreement  made  upon  considera* 
"  tion  of  Marriage,  or  upon  any  Contract  or 
**  Sale  of  Lands,  Tenements  or  Hereditaments, 
^'  or  any  interest  in  or  concerning  them,  unless 
^'  the  Agreement  upon  which  such  Action  shall 
**  be  brought  or  some  Memorandum  or  Note 
*^  thereof  shall  be  in  writing  and  signed  by  the 
^^  party  to  be  charged  therewith,  or  some  other 
^^  person  thereunto  by  him  lawfully  authorized/^ 
(1566.)  Notwithstanding  which  however,  if  it 

Sagd.vend.      appear  that  the  Agreement  remained  unwritten 

or  unsigned  through  the  fraud  of  the  party  to 
be  charged  with  it ;  or  if  he  had  delivered  the 
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possession  of  the  land  to  the  other  party,  or 
otherwise  induced  him  to   commence  in  a  de- 
cided manner  the   performance  of  his  part  of 
the  engagement,  Courts  of  Equity  will  not  suf- 
fer the  former  afterwards  to  evade  the  Con- 
tract   by    pleading   the    Statute    of    Frauds. 
(1567.)  But  payment  •  of  any  part  of  the  Pur-  Sagd.vcnd. 
chase- Money,  is  not,  it  seems,  a  sufficient  Part- 
Performance  for  this  purpose ;  for  upon  a  Sale 
of  Goods  the  Statute  (in  s.  17,)  has  expressly 
made  it  so,  but  is  silent  as  to  Land,  and  the 
contrast  shows  the  intention  of  the  legislature* 
(1568.)  It  will  be  observed  that,  by  s.  4,  the      (1565.) 
signature  of  an  Agent  lawfully  authorized  is    (160J67.) 
sufficient,  and  it  is  not  required  (as  in  sections  ^f **'  ^*^"^ 
1  &  3,)  that  the  authority  should  be  in  writ- 
ing ;  the  fact  of  Agency,  therefore,  in  cases  re- 
lating to  the  signature  of  a  mere  Agreement, 
may  be  established,  both  at  Law  and  in  Equity, 
by  parol  evidence ;  and  in  Sales  by  Auction, 
the  Auctioneer  himself  is  held  to  be  the  autho-  id.  93. 
Fized  Agent  of  both  parties,  so  far  as  to  satisfy 
the  Statute.  (1569.)  And  though  parol  evidence  w.us. 
cannot  be  admitted  to  vary  or  make  any  addition 
to  the  terms  contained,  or  by  reference  incor- 
porated, in  the  written  Agreement ;  yet  it  may 
be  shown  by  such  evidence  that  the  Agreement  id.  idi. 
itself  has  been  waved  or  discharged. 


•  •  (1567.  «•)  A  written  Receipt  for  the  money  may 
however  in  itself  amount  to  an  Agreement  for  Sale,  Sugd« 
Vend.  75. 
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(1570.)  Another  and  perhaps  a  less  justifi- 
able encroachment  of  Courts  of  Equity  upon 
the  Statute  of  Frauds,  consists  in  attributing  the 
effect  of  a  Mortgage  to  a  mere  •  deposit  of  the 
Title  t  Deeds  of  an  Estate.  The  mere  delivery 
CooceMortg.    of  the  Decds  to  a  Greditori  without  a  word 

MIA 

spoken,  is  held  sufficient  to  charge  the  debt 

upon  the  land  ;  (1572.)  nor  does  it  appear  to 

make  any  difference  whether  the  deposit  were 

Hockiejv.Ban-  intended  as  a  complete  security,  or  were  made 

i4i.'  with  a  view  to  the  preparation  of  a  more  per* 

feet  Mortgage.  (1573.)  The  security  may  also 
CooteMortff.     \^  extended,  or  confined,  to  future  debts,  if 
ivti  9.  Sonct,  1    such  appear  to  have  been  the  intention  of  the 
**™*  parties:   (1574.)  and  the  Deeds  may  be  de- 

livered to  a  Trustee  for  the  Creditor. 

(1575O  Ldstly,  this  dispensing  power  of  the 

(1551.)      Courts  of  Equity  is  not  confined  to  the  Statute 

erf;'  ^  *      of  Frauds ;  for  the  doctrine  of  Notice  has  been 

(235.)       allowed  to  break  in  upon  the  Registry  Acts^  so 

that  a  Purchaser  may  be  affected  with  a  Trus^ 

*  (1571«)  The  Lien  whidi  an  Attorney  or  Solkator 
has  upon  Deeds  or  other  DocumentB  in  his  handsy  fiv 
money  due  to  him  in  respect  of  his  employment,  is  oC 
another  kind.  This  is  recognised  by  Courts  of  Law  as 
well  as  of  Equity ;  and  it  does  not  olherwise  a£fect  die 
Land  itself>  than  by  the  inoomrenie&ce  of  detainiqg  die 
Bvidenoes  of  Title.    1  Bac«  Abr.  ^3,  &c« 

f  (1570.  n.)  The  rule  is  not  confined  to  Deeds*  but 
applies  to  the  Copies  of  Court  RoUi  where  the  Land  n 
Copyhold ;  but  it  seems  that  all  the  necessary  Munimenu 
of  the  £state>  whatever  be  its  nature^  most  be  delivered^ 
Coote  Mortg.  303,  and  Addend. 
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through  Notice  of  an  unregistered  Deed. 
(1576.)  But  it  seems  that  in  this  case  a  mere  ^^  v.  J.  439. 
Constructive  Notice  is  not  sufficient^  there  (i^^^*^.) 
must  be  clear  proof  of  an  actual  Notice,  amount- 
ing to  Fraud  in  die  Purchaser ;  and  under  this 
restriction  the  rule  cannot  be  thought  objection- 
able, since  no  person  can  be  affected  by  it 
whom  it  was  the  intention  of  the  legislature  to 
protect 

(1577O  'I^^  origination  and  continuation  of 
Equitable  Rights  by  mere  implication  or  Con- 
struction, may  be  considered  as  one  of  the 
causes  of  that  uncertainty  and  liability  to  acci- 
dent, which  must  be  confessed  to  affect  in  some      (1375.) 
degree  the  Title  to  Real  Property.    And  there-  f^^gJi 
fore  length  of  time  is  in  general  allowed  to  F*'^;?^''' 
operate  as  a  bar  to  the  enforcement  of  Con-  Tom.  itl  tt. 
structive  Trusts :  (i578.)&nd  it  seems  also  that 
where  the  Trust  or  Equity  is  of  a  very  doubt- 
ful nature,  it  will  not  be  held  to  attach  upon 
ai  Purchaser,  though  acquainted  with  the  cir-  Un  &»gd. 
eumstances.  Vend.  730. 


Sect.  4. — Of  the  Concurrent  JurUdiction  of 
Courts  of  Equity  with  Courts  of  Law^ 

(1579*)  I'he  merely  Equitable  interests  of 
which  we  have  hitherto  been  treatmg  in  this 
Chapter,  are  for  the  most  part  cognizable  by 
Courts  of  Equity  only ;  but  the  subjects  of 
these  interests,  the  Lands  and  Tenements  upon 
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which  they  attach,    are   equally,  and  indeed 
primarily,  within  the  jurisdiction  of  the  Courts 
of  Law ;  and  the  result  of  the  system  may  be 
said  to  be,  that  what  on  one  side  of  West* 
minster  Hall  is  held  to  be  the  absolute  property 
of  A.^  on  the  other  side  is  decided  to  belong  in 
effect  no  less  absolutely  to  JB.,  or  at  least  to  be 
subject  to  his  claims.      In  order  that  two  such 
apparently  opposite   sentences  may  stand  to- 
gether, it  is  evident  that  some  compromise  or 
understanding  must  subsist  between  the  two 
Courts ;  that  what  is  asserted  by  the  one  must 
be  admitted,  in  some  sense  at  least,  by  the 
other;   and    that  it   must  be  ascertained    to 
which  of  the  two  th$  right  of  qualifying  the 
first  decision,  and    pf  pronouncing  the  final 
decree,  and  enforcing  it  when  pronounced,  is 
to  be  ascribed.     (1580*)  And  accordingly  we 
find  that  Equity  always  admits  and  supposes 
the  authority  of  the  Common  Law ;  but  on  the 
other  hand,  whatever  doubts  and  contests  may 
have  arisen  formerly   on  these  subjects,   it  is 
now  fully  settled  that  the  clearest  Legal  Right 
is  no  answer  to  a  preferable  claim  in  Equity, 
and   that   whoever    attempts   to   enforce  the 
former  to  the  detriment  of  the  latter,  though 
by  strictly  legal  means,  may  be  restrained  by 
the  •  Injunction  of  a  Court  of  Equity  or  pu- 
nished for  proceeding  in  contempt  of  it. 


(408.)  •  (1580.  hO  A$  to  iBJUDctions  to  restrain  therapedtioD 

of  EJ9Ctmentfi>  6«e  Mitf.  137. 
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(J581.)  Hitherto  then  we  have  been  con- 
sidering *  Equity  in  her  highest  pitch  of  supe* 
riority  to  Law :  in  another  view  she  may  be 
regarded  rather  as  a  successfiil  rival.      Thus, 
where  a  Partition  is  desired  between  Copar-  i  Fonbi.  is. 
ceners,  Joint-tenants,  or  Tenants  in  Common, 
or  where  a  Widow's  right  of  Dower  is  to  be       id.  ss. 
established,  Courts   of  Equity  have  acquired  a 
jurisdiction,  and  it  has  become  more  usual  to 
proceed  there  than  in  Courts  of  Law ;  and  the 
same  may  be  said  of  Tithe  Cases,  as  already      (nB5.) 
noticed.     So  where  the  Tenant  of  a  Particular 
Estate   is  unlawfully    committing  Waste,  the  see7Bae.Ab. 
most  e£fectual  and  speedy  remedy  for  the  per-  i  Fonbu  st. 
son  next  in  succession  is  to  apply  to  a  Court      (7 1 8.) 
of  Equity  for  an  Injunction  to  restrain  him* 
(1582).    But  the  most  remarkable  advantage 
which  Courts  of  Equity  possess  over  Courts  of 
Law,  in  cases  within  the  jurisdiction  of  both, 
is  the  practice  of  compelling  the  Specific  Per- 
fbtmance  of  Agreements,   instead  of  merely 
awarding  pecuniary  damages  for   their  non- 
performance.    This  practice  indeed  arises  from      (i36d.) 
the  view  which  Equity  takes  of  the  Agreement 


^  (1582.)  Those  parts  of  the  Chancellor's  Jurisdiction 
which  are  not  refbrable  to  the  general  system  of  Equity, 
but  to  1^  peculiar  CominisBion  always  attending  the  Great 
Seal,  do  not  here  require  a  particular  consideration.  Such 
are  the  custody  of  Infants,  Idiots,  and  Lunatics ;  (as  to 
which  see  a  Fonbl.  237,  &c. ;  1  Fonbl.  57,  Ac.)  and  the 
principal  Administration  of  the  Bankrupt  Laws,  which  now  (24-1,  &c.) 
depends  on  St.  6  G.  4,  c.  16. 
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as  creating  a  Trust,  and  therefore  depends  on 
principles  which  have  been  generally  slated 
already ;  bat  it  may  not  be  improper  to  con- 
sider them  a  little  more  fully  in  this  place. 
(1583.)  We  have  seen  that  to  enable  a  Court 
of  Equity  to  decree  a  Specific  Performance, 
there  must  be  an  Agreement  conforming  to  the 
(1565,  &c.)  Statute  of  Frauds,  or  exempted  from  it  by  pe- 
culiar circumstances,     lliere  must  also  be  a 

1  Fonbi.  348.    Sufficient  Consideration  for  the  Contract ;  and 

558.'  this  may  be  either  the  foundation  of  a  Family, 

as  an  intended  Marriage ;  or  something  si'mjrfy 
commodious,  as  the  stipulated  release  of  a  con- 
tested claim ;  or  valuable,  as  money,  or  wbat^ 
ever  money  can  purchase.  The  last  kind  of 
Consideration,  where  the  alienation  is  intended 
to  be  complete,  constitutes  a  Contract  of  Sale, 
and  it  is  of  such  Contracts  that  we  propose 
here  to  treat,  though  within  limits  little  answer- 
ing to  the  importance  of  the  subject 

Safd.Ve«L  (1584O      And   first,  if  the   transaction  be 

otherwise  unimpeachable,  no  objection  can  va 
general  be  made  on  account  of  the  inadequacy 
or  exorbitance  of  the  Consideration ;   though 

^  jLTsso!'  ^^  should  be  remembered  that  a  grossly  un- 
reasonable price  will  afford  a  strong  presump- 
tion of  fraud ;  and  where  the  interest  sold  is 

f^'   ^  '     merely  reversionary,  great  jealousy  has  always 

(1553.)     been  shown  on  this  point     (1585.)    Nor  does 

it  appear  that  any  accideotal  alteration  of  value. 

Id.  £43.      ^j.  g^^jj  ^^  ^Qjg^j  failure  of  the  consideration 

on  either  side,  happening  subsequently  to  the- 
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signature  of  the  Agreement,  will  be  sufficient 
to  excuse  from  its  performance.     (1586.)  By 
the  Agreement  a  day  is  ordinarily  fixed  for  the  Sogd.  Veud. 
completion  of  the  engagement,  by  paying  the  '    ' 
price  and  executing  the  Conveyance  ;    but  as 
many  accidental   delays  may  occur,   particu- 
larly in  the  investigation  of  the  Title,  Equity 
does  not  consider  the  time  thus  appointed  as 
an  essential  condition  of  the  Contract,  unless 
it  be  expressly  stipulated  that  it  shall  be  so 
regarded ;  or  unless  the  nature  of  the  bargain 
or  the  conduct  of  the  party  applying  to  the 
Court,  be  such  as  not  to  merit  indulgence;* or 
unless  the  subject  of  the  contract  be  so  liable 
to  variation  (as  in  the  case  of  a  Coal  Mine,  or  wuiiami «  At- 
of  a  Life  Estate  or  Reversionary  Interest  in  ^^^^^q. 
Land)  that  lapse  of  time  may  materially  affect  JJ*^*'  ^**"'*' 
its  value.     (1587.)  In  general,  if  the  Contract 
be  not  completed  on  the  day  prescribed,  the  sugd.  Vend* 
Purchaser  will  nevertheless  be  entitled  thence*  ^^'  ^^' 
forward  to  the  rents  and  profits  of  the  Land, 
and  must,  pay  interest  on  his  Purchase  Money 
from  the  same  time,  at  the  rate  of  four  per 
cent,  unless  there  be  some  express  stipulation 
on  the  subject. 

(1588.)  Every  Contract  of  Sale  is  made  on^  Sn^d.  vend« 
an  implied  condition,  (if  it  be  not  expressed,) 
that  the  Vendor  shall  make  out  a  good  Title  to^ 
the  property  ;  and  for  this  purpose  he  must  at 
his  own  expense  prepare  an  abstract  of  the  ^^^  ^^' 
necessary  documents,  and  deliver  it  to  the  Pur- 
chaser or  hia  Solicitor  or  Agent,  and  afford; 
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him  the  opportunity  of  compariog  it  witb  the 
Ori^nals,  or  at  least  with  Attested  Copies. 
If  there  be  any  reasonable  objection  to  the 
Title,  the  Purchaser  is  not  bound  by  his  bar- 
gain ;  though,  if  he  consent  to  wave  the  ob- 
jection,  he  may  enforce  the  Contract  against  the 
Vendor. 

(1589.)  That  alone  can  be  considered  a  mar- 
ketable Title,  which  a  Court  of  Equity  wili 
compel  an  unwilling  Purchaser  to  accept }  and 
of  such  a  Title  it  may  be  said  in  general,  diat 
it  must  be  perfect,  and  free  from  doubt,  both 
in  Law  and  Equity ;  that  it  must  be  accom- 
panied with  its  proper  evidences ;  and  that  it 
must  extend  to  all  the  property  comprised  in 
the  Agreement,  and  to  all  the  qualities  of  that 
property  which  are  there  expressed  or  implied. 
Stigd.  Vend.         (i  590.)     And  first,  the  Title  must  be  perfect 

(J 485.)  ^^  ^Q  L^^  ^^^  Equity.  A  merely  Equitable 
Title  is  not,  in  general,  sufficient ;  and  much 

(15S0.)  1^88  a  Tide,  however  perfect  in  Law,  to  which 
there  are  objections  in  Equity.  (1591.)  But  a 
mere  Legal  Right  in  a  stranger,  which  cannot 
be  enforced  without  Action,  and  that  under 
circumstances  in  which  Equity  will  either  grant 
an  Injunction  against  the  Action,   or  at  least 

(1505.)  prevent  the  Plaintiff  from  enjoying  its  fruits, 
whilst  he  must  suffer  in  the  costs  of  the  at- 
tempt, will  not  render  the  Title  defective.  Thus 
spgd.  Void,  the  Dower  of  the  Vendor's  Wife  may  be  suffi- 
ciently barred  by  an  Equitable  JoiiUure.  And 
an  Attendant  Term,  if  assigned  to  a  Trustee 
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for  die   Purchaser,   is  sufficient  for  the  same  Moiev.Soutb, 
purpose;  for  though  the  Widow  may  recover    ^t/^^>. 
her  Dower  at  Law,  it  will  be  subject  to  the 
Term,  against  which    Equity  will  not  relieve 
her;  and  in  the  Action  of  Dower,  though  sue-  sv.j.  12s; 
cessful,  she  must  pay  her  own  costs.     (1592.)  ^^•*'^-^- 
Also,    where  the  Sale  is  made  by  the  Court 
itself,  it  will  not  be  admitted  as  an  objection  sogd.  Vend. 
that  the  Legal  Estate  cannot  immediately  be  MorVisi;.  ciwk- 
obtained  ;  as,  if  it  be  vested  in  a  person  under  «w™.3Sw8u«. 
age,  and    who  is    a    Trustee  by  construction 
only,  and  therefore  cannot  make  an  effectual 
Conveyance,  or  cannot  be  compelled  to  do  so :       (qq^,) 
('593')  ^^d  yet,  if  the   Purchaser  re^sell  the 
Estate  before  this  inconvenience   is  removed, 
the  second  Purchaser  may  on  that  ground  re* 
iuse  the  Title.     In  such  a  case,  to  make  the 
property  marketable,  it   is  necessary   to  state 
the  defect  in  the  conditions  of  sale,  or  others- 
wise    incorporate   a   due  notice  of  it   in  the 
Agreement.  (1594O  So  with  respect  to  Lease^ 
hold  Property,  (except  perhaps  where  it  is  held  sogd.  Vend. 
under  a  Corporation,)  the  Vendor  cannot  hold  *^^ 
the  Purchaser  to  his  Contract  (if  there  be  no 
stipulation  on  the  subject)  without  proving  the 
Tide,  of  his  Lessor;  which  it  is  generally  not 
in  his  power  to  do.    (1595O  And  with  respect 
to  Leases  granted  by  Corporations,  in  confl]«»  sugd!  Vend, 
deration  of  the  surrender  of  prior  Leaaes,  in  a  *^* 
constant  course   of  renewal,    much  difficulty 
arises  from  the  non-production  of  the  surren* 
dered  Leases,  which  may  possibly  contain  de^ 
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clarations  6f  Trast,  or  other  grounds  of  Equi- 
table claim,  t^f  which  the  Purchaser  must  be 
(1557.1529.)  deemed  to  have  Constructive  Notice,  though 

he  may  find  it  impossible  to  procure  actual 
knowledge, 
sogd.  Vend.         (1596.)  No  Title  can  be  considered  as  per- 
fect which  has  its  commencement  within  60 
years.     Nor  perhaps  can  60  years'  possession 
of  an  undivided  share  only  of  an  estate  be 
regarded  as  constituting  a  satisfactory  Title  to 
that  share,  without  remounting  to  the  origin  of 
the  partial  ownership  ;  since  the  share  might 
(397.)      be  less  than  is  represented,  and  a  mere  en- 
croachment on  the  other  shares  in  the  division 
of  the  profits  does  not  amount  to  an  adverse 
possession.  (1597.)     And  if  the  beginning  of 
the  Abstract  indicates  a  Settlement  of  earlier 
date,  or  even  a    person  as  owner,  who  may 
have  made  such  a  Settlement  by  his    Will, 
(which  is  likely  to  be  discoverable  in  some 
Ecclesiastical  Register,)   this  may  be  consi- 
dered  a  sufficient   reason  for  including  that 
indicated   or  supposed  Settlement  in  the  in- 
quiry ;  though  if  the  Settlement,  however  evi- 
ConiuiMkerv.   deutiy  showu  to  havo  existed,  cannot  be  pro- 
Vend-Arafsb;  duccd,  and  othcr  circumstances  afibrd  a  just 
ITwllttj!'™***'  presumption  that  the  entails  created  by  it  hate 
6  Madd.  59.     5^^  j^jy  barred,  the  Purchaser,  it  seems,  nnist 

rest  contented. 

(1598.)  The  perfection  of  the  Tide,  in  the 
view  of  Equity,  indudes  its  freedom  from 
doubt    In  an  Action  at  Law  brought  by  the 
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Purchaser,  who  has  paid  part  of  his  Purchase 
Money,  to  recover  it  back  on  the  ground  that 
a  good  Title  cannot  be  made,  though  Equi- 
table as  well  as  Legal  questions  will  be  enter-  Sogd.yeod. 
tained  by  the  Court,  yet  nothing  will  be  al-  id.soo. 
lowed  to  remi^in  doubtful ;  for  it  is  necessary 
to  come  to  a  decision  :  but  in  Equity,  a  doubt- 
ful Title,  whether  from  the  uncertainty  of  Law  w.ws ;  Smith 
or  of  Fact,  will  not  be  forced  upon  an  unwilling  5Hadd.37i. 
Purchaser.     (1599.)  The  doubt  however  must  Siigd.Vend, 
rest  on  probable  evidence ;   it  must  be  more 
than  a  mere  suspicion;  and  to  determine  the 
limits  of  such  doubts  is  often  a  matter  of  very 
difficult  discretion.     Presumptive  evidence  has  sagd.vend. 
more  than  once  been  allowed  to  decide  a  ques-  ^^*  **•• 
tion  of  Title  between  Vendor  and  Purchaser  in       (^i^O 
a  Court  of  Equity ;  and  yet  the  Judges  of  the  5  B.  &  c.  9S7. 
Courts  of  Law  have  refused  to  give  their  opinion 
on  such  evidence  without  the  aid  of  a  Jury. 

(1 600.)  Secondly,  the  Title  must  be  accom- 
panied with  its  proper  Evidences.     If  neither 
the  Title  Deeds  can  be  delivered  to  the  Pur- 
chaser, nor  a  Covenant  for  their  production 
entered  into  which  may  run  on  both  sides  with       (5S2.) 
the  Land,  he  can  scarcely  be  secure  in  his  pos- 
session, and  would  be  greatly  at  a  loss  in  making 
a  sale  or  mortgage.     But  if  a  Deed  appear  to 
be  lost,  the  degree  of  its  importance  to  the  Title,  sngd.  Vend, 
and  the  circumstances  of  its  custody,  as  also  die  ^^* 
nature  of  the  secondary  evidence  which  can  be       \*^''') 
afforded,  will  enter  properly  into  consideration. 
(160] .)  Thepurchaser  is  also  entitled  to  Attested 
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Sugd.  Vend.      Copics  (prepared  at  the  Vendor's  expense)  of 

those  Instruments  which  are  not  deliyered  to 
him,  except  such  as  are  of  Record.  (1602). 
Sometimes  it  happens  that  a  conveyance  is 
executed,  without  any  delivery  of  the  Tide 
Deeds  or  Covenant  for  their  production ;  and 
it  afterwards  becomes  a  question  whether  the 
Purchaser  has  a  continuing  right  to  call  for  such 
a  Covenant.  It  has  been  lately  decided,  in  such 
Fatrfo.  Ayres.  a  case,  that,  at  least  while  the  documents  remain 
Haiiett* V.   '   '  in  the  hands  of  the  original  Vendor,  the  Pur* 

Middle  tun.  Id.        i  i      i_       i  *  i    ^i^ 

443.  chaser,  upon  a  re-sale  by  him,  may  compel  the 

production  of  them,  in  order  to  give  effect  to 
his  sale ;  but  a  disinclination  seems  to  have 
been  shown  to  carry  *  the  right  further. 

*  (I6O9.)  It  is  usual  in  Conveyances  for  the  Vendor  to 
covenant,  that  he  and  his  heirs,  and  all  persons  having  anjr 
claim  through  or  under  him  or  them  to  the  property  con- 
veyed^ will  make  any  further  Assurance  of  tliat  Ptopqiy 
that  may  be  reasonably  required;  and  this  Covenant  is 
qualified  by  such  words  as  die  following,  '^  so  as  no  such 
**  further  Assunmce  contain  or  imply  any  further  or  other 
"  Covenant  or  Warranty  than  against  the  person  or  per- 
**  sons  who  shall  be  required  to  make  or  execute  the  same, 
*^  and  his  her  or  their  heirs  executors  or  administiatora 
^  acts  and  deeds  only."  From  these  expressions  it  may 
be  argued  that  the  further  Assurance,  as  it  may  contain  a 
Covenant,  may  as  well  consist  of  a  Covenant  only  ;  but 
that  this  Covenant  must  be  of  a  negative  kind,  for  it  is  te 
be  a  mimty  and  not^or,  the  acts  and  deeds  of  the  persona 
to  whom  it  relates.  Such  however  is  or  may  be  the  Cove- 
nant for  Production  of  Title  Deeds ;  in  which  it  is  not 
necessary  that  any  thing  more  than  a  mere  permission,  or 
abstaining  from  hindrance,  should  be  stipulated.  It  would 
seem  therefore  tiiat  while  die  Title  Deeds  remain  in  die 
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(1604.)  Lastly,  the  Title  must  extend  to  all 
the  property  comprised  in  the  Agreement,  and 
to  all  its  qualities  there  expressed  or  implied. 
However,  if  the  property  be  sold  in  lots,  or  in  Sugi  Vend. 
any  way  in  which  the  price  is  divided  and 
apportioned  to  several  parts,  and  one  of  those 
parts  be  not  necessary  to  the  enjoyment  of  the 
others,  the  want  of  a  good  Title  to  such  part  will 
not  affect  the  Contract  as  to  the  rest.     And  so, 
where  the  price  is  entire,  if  the  deficient  portion 
be  inconsiderable,  a  compensation  may  be  or- 
dered.     (1605.)  With  respect  to  the  quality  of 
the  Estate,  nothing  which  is  open  to  observa- 
tion, or  might  be  easily  known  before  the  Con^ 
tract  was   made,  can  afterwards  be  objected.  Sugd.vend. 
But  if  that  which  was  sold  as  Freehold  prove  to  *^^ '  ^*  **^* 
be  held  only  for  a  long  Term  of  years,  or  Land 
described  as  Tithe-free  be  not  sufficiently  shown 
to  be  exempt  from  Tithe,  the  Purchaser  may 
refuse  to  accept  it,     (1606.)  Freedom  from  ad- 
ventitious incumbrances  is  implied  in  every  Con- 
tract of  Sale ;  nor  will  it  be  sufficient  in  general  "•  *5i 
that  other  property  of  great  value  already  par-* 
takes  the  burden,  and  that  an  *  indemnity  is 
offered. 

banda  of  the  Vendor,  or  of  his  heirs,  (who  are  expressly 
subjected  to  the  obligation,  without  reference  to  their  pos- 
sessing any  claim  upon  the  property  conveyed,)  a  Covenant 
for  their  production  may  be  required  by  virtue  of  this 
Covenant  for  further  Assurances.  See  also  on  the  subject 
of  production  of  Deeds  in  general,  2  Fonbl.  488. 

*  (1606.  n.)  As  to  the  nature  of  the  Indemnity  proper 
on  such  occasions,  see  Ccuamajor  v.  Strode,  2  Swanst.  347. 
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(1607.)  One  other  form  of  jurisdiction  re- 
quires to  be  noticed,  in  which  the  Courts  of 
£quity,  instead  of  controlling  or  superseding, 
assist  the  e£forts  of  the  Courts  of  Law  for  the 
due  administration  of  Justice.  This  is  princi- 
1  Fonbi.  9.       p^y  jjy  entertaining  Suits'for  the  Discovery  of 

Documents ;  for  the  perpetuation  of  oral  testi- 
mony ;  and  for  the  removal  of  impediments  to 
iSand.Us.s8s.  the  Legal  Remedy,  such  as  a  Term  of  Years 
(9^8-)  outstanding  in  a  Trustee.  (1608.)  And  on  the 
other  handy  the  Courts  of  Law  are  frequendy 
assistant  to  the  Courts  of  Equity,  by  causing 
doubtful  *  facts,  at  the  request  of  the  latter,  to 
be  tried  by  a  Jury;  and  by  delivering  their 
opinion  on  doubtful  points  of  Law,  which  it 
may  be  necessary  to  decide  in  order  that  the 
question  of  Equity  may  be  properly  raised,  or 
that  the  analogy  between  Law  and  Equity  may 
be  duly  pursued.  (1609.)  Through  this  har- 
mony between  the  two  jurisdictions  it  is  appa- 
rent that  the  evils  of  their  separation  must  have 
been  much  diminished  :  and  when  we  consider 
that  that  separation  was  caused  by  an  anxiety 
in  the  Judges  on  the  one  hand  not  to  exercise 
a  discretion  beyond  the  Law,  and  in  the  Chan- 
cellors on  the  other  not  to  suffer  the  letter  of 
that  Law  to  be  an  impediment  to  the  claims  of 
substantial  Justice,  and  that  the  result  has  been 
for  the  most  part  to  reconcile  the  attainment  of 

*  (1608.  n.)  In  particular  it  appears  to  l>«  now  settled 
dmt  if  the  validity  of  a  Will  of  Real  Estate  be  contested, 
the  question  must  be  referred  to  a  Jury.     1  Fonbi.  1 3.  O9. 
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these  two  conflicting  objects  in  a  very  bigli 
degree ;  it  is  impossible  to  regret  the  original 
disunion,  however  earnestly  we  may  desire  the 
removal  of  all  those  attendant  inconveniences 
which  are  not  essentially  complicated  with  the 
actual  benefits  of  the  system.  Upon  this  subject 
therefore,  as  upon  the  whole  matter  of  the  fore- 
going Treatise,  we  may  conclude  in  the  words 
of  our  old  Sages,  understood  in  their  spirit,  « ^^'  SpM. 
^*  Blessed  be  the  amending  hand." 
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XN  the  course  of  the  foregoing  work^  several  oCca£ion» 
liave  occurred  for  making  mention  of  the  Laws  ob- 
serred  in  ports  of  the  British  Empire  beyond  the 
limits  of  England  and  Wales;  but  it  has  been  thought 
advisable,  at  once  for  preventing  interruption  and 
making  room  for  some  additions,  to  throw  all  that  was 
necessary  to  be  offered  on  this  head  into  the  form  of 
an  Appendix.  And  in  the  first  place,  for  a  general 
introduction  to  the  subject,  the  reader  is  referred  to 
I  Bl.  Comm.  Introd.  s.  4 ;  and  as  to  the  Isle  of  Man, 
he  may  also  consult  4Iai'g.  Co.  Litt.  g.  a.  n.  4^  and 
20.  a.  n.  5,  and  St.  6  G.  4,  c.  34^  and  as  to  Berwickf 
JR.  v^  Cowk,  2  Burr.  834,  Mayor,  i^.  of  Berwick  v. 
JSkiUiks,  3  Bing.  459.  The  general  rules,  that  con^ 
ijuered  countries  retain  their  own  laws  until  altered  by 
the  King ;  and  that  new  Colonies,  planted  by  English 
^ubjects^  are  to  be  governed  by  so  many  of  the  pre<- 
«riously  established  English  Laws  as  are  convenient 
ibr  their  situation;  will  be  found  fully  illustrated  in 
ithe  Cases  c^  Hall  v^  Campbell,  Cowp.  ^204,  and  Altor^ 
nq-Gemcral  r.  Stewart,  2  Meriv.  143 ;  and  that  new 
BngUsk  Statutes  do  not  bind  the  Colonies  wbich  are 
^aot  named  in  them^  see  2  P.  Wms«  75 ;  8  V.  J.  487^ 
Y«t  Ae  St  7  Ann.  c.  19,  <for  which  that  of  6  Geo.  4^ 
£,  74»  is  now  &abstituted),i9r  enabling  Infant  Trunr 
A0e»  sod  Mortgagee*  to  anake  conveyances  under  tb# 
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direction  of  a  Court  of  Equity*  has  been  repeatedly 
extended  to  property  in  Foreign  Settlements ;  see  Ex 
parte  Anderson,  5  V.  J.  242;  and  also  in  Ireland. 
Evelyn  v.  Forster,  8  V.  J.  96,  which  is  the  more  re- 
markable* as  the  application  might  have  been  made 
to  a  Court  in  that  Country.  The  St.  41  Geo.  3*  c.  go. 
has  established  a  correspondence  between  the  Courts 
of  Chancery  in  England  and  Ireland ;  but  this  seems 
to  be  confined  to  cases  where  Orders  or  Decrees  are 
made  for  the  payment  of  money. 

If  a  person  be  domiciled  in  England  at  the  time  of 
his  death,  the  Probate  of  his  Will,  obtained  from  the 
proper  Court  in  England,  is  binding  on  the  Court 
which  has  testamentary  jurisdiction  in  any  Colony 
where  his  personal  property  may  be  situated.  Bum 
V.  Cole,  Amb.  415. 

The  legacy  duty  is  not  payable  in  respect  of  a 
bequest  made  by  a  person  domiciled  in  a  Foreign 
Country  or  Settlement,  though  the  money  be  remitted 
to  the  Legatee  in  England,  unless  some  appropriation 
or  distribution  of  it  still  remain  to  be  made  in  this 
country  before  he  can  receive  it.  Hay  v.  Fairlk, 
I  Russ.  117. 

The  principal  Enactments  of  the  British  Parlia- 
ment now  in  force,  relating  expressly  to  Real  Property 
in  the  Colonies,  (and  some  of  which  also  affect  Ire- 
land,) are  as  follows : — 

By  St.  5  G.  2,  c.  7,  s.  4,  "  The  houses,  lands,  ne- 
groes and  other  hereditaments  and  real  estates 
situate  or  being  within  any  of  the  plantations  in 
''  America,  belonging  to  any  person  indebted,  shall 
^  be  liable  to  and  chargeable  with  all  just  debts, 
*'  duties  and  demands,  of  what  nature  or  kind  soever, 
'**  owing  by  any  such  person  to  His  Majesty,  or  any 
*^  of  his  subjects,  and  shall  and  may  be  assets  for  tlie 
^  aatisfactioa  thereof,  in  Kke  manner  as  real  estates 
^  are  by  the  law  of  England  liaMe  to  the  satis&ctiim 
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*'  of  debts  due  by  bond  or  other  specialty ;  and  skaU 
^*  be  subject  to  the  like  remedies,  proceedings  and 
**  process  in  any  Court  of  Law  or  Equity^  in  any  of 
''  the  said  pktntations  respectively^  for  seising*  ex- 
**  tending,  selling  or  disposing  of  any  such  houses, 
*'  lands,  negroes  and  other  hereditaments  and  real 
**  estates,  towards  the  satisfaction  of  such  debts,  du- 
ties and  demands,  and  in  like  manner  as  Personal 
Estates  in  any  of  the  said  plantations  respectively 
are  seised,  extended,  sold  or  disposed  of  for  the 
**  satisfaction  of  debts."  But  as  to  Negroes  this  Act 
has  been  repealed  by  St.  37  G.  3,  c.  119. 
'  The  St.  15  6.  2,  c.  6,  (which  makes  void  all  be* 
quests  to  the  attesting  Witnesses  of  a  Will,)  by  s.  10, 
18  extended  to  American  Colonies  where  the  Statute 
of  Frauds  or  any  similar  Statute  is  in  force. 

By  St.  13  G.  2,  c.  7,  St.  2  G.  3,  c.  25,  and  St.  13 
G.  3,  c.  25,  Foreigners  residing  for  seven  years  in  an 
American  Colony,  and  taking  certain  Oaths,  (which 
virtually  exclude  Roman  Catholics),  and  Foreigi\  Pro^ 
testants  serving  two  years  in  the.  Royal  American 
Regiment,  or  as  Engineers  in  America,  and  taking  the 
Oaths,  are  naturalized,  and  made  capable  of  Grants 
from  the  Crown  in  anj^  of  the  Colonies. 

By  St.  13  G.  3,  c.  14,  AUens,  whether  Friends  or 
Enemies,  may  lend  money  at  five  per  cent  on  Mort^ 
gages  in  the  West  Indies ;  on  nonpayment,  the  lands 
to  be  sold. 

The  Statute  of  12  Ann«  St.  2,  c.  16,  s.  1,  (against 
Usury)  does  not  extend  to  Ireland  or  the  Colonies ; 
which  for  the  most  part  have  pecuUar  Laws,  fixing  the 
greatest  rate  of  Interest  at  some  higher  point  than  in 
England.  But  where  a  Loan  was  made  in  this  Coun- 
try on  the  security  of  property  lying  beyond  sea,  it 
became  a  question  which  Legislature  should  give  the 
rule ;  and  this  doubt  was  in  the  first  place  removed 
by  St.  1 4  G.  3,  c.  79,  which  imposed  certaia  restraints 
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Ott  such  tcaii8aet«i8,  and  partiealavfy  raBtrided  tbtf 
rtle  of  Interest  to  six  per  cent.  This  Act  was  after^ 
wards  explained  by  St  i  &  2  G.  4,  c.  51 ;  but  bow 
by  St.  3  6.  4,  c.  47»  the  last  explanatory  Act  is  ie-» 
pealed,  and  the  fovmer  seems  to  be  superseded ;  for 
all  such  loans,  both  past  and  future^  and  the  seciucities 
for  them,  are  placed  on  the  same  footing  as  if  made  in 
Ireland,  or  in  the  West  Indian  Cokmy,  where  the 
mortgaged  property  is  situated. 

The  Act  for  establishing  a  Registry  of  Coloniid* 
Slaves  in  Great  Britain  (St.  59  G.  3,  c.  120),  haa  in 
its  principal  provisions  been  fully  recited  and  confirm* 
ed  by  St.  5  G.  4,  c.  1 13^  s<  37.  It  prohibits  all  sales, 
mortgages,  and  charges  of  Slaves,  made  within  the 
United  Kingdom,  unless  the  Slaves  be  previously  re^ 
gistered  at  the  Office  according  to  the  Returns  fiom 
the  Colony,  and  enacts  that  after  1st  Jannajry  1800 
^  no  Deed  or  Instrument  made  or  executed  within 
this  United  Kingdom,  whereby  any  Slave  or  Slaves 
in  any  of  the  said  Colonies  shall  be  intended  to  be 
"  mortgaged^  sold,  charged  or  in  any  manner  trans- 
**  ferred  or  conveyed,  or  any  estate  or  interest  therein 
**  created  or  raised,  shall  be  good  or  valid  in  Law, 
"  to  pass  or  convey,  charge  os  affect  any  such  Slave 
"  or  Slaves,  unless  the  registered  name  and  descrip' 
^  tion,  or  names  and  descriptions  of  such.  Slave  or 
**  Slaves  shall  be  duly  set  forth  in  such  Deed  or  InstniH 
**  ment,  or  in  some  Schedule  thereupon  indorsed  or 
"  thereto  annexed,  according  to  the  then  latest  Regis- 
tration, or  corrected  Registration,  of  such  Slave  or 
Slaves,  in  the  said  Office  of  the  Registrar  of  Slaves.*' 
This  is  followed  by  several  Provisoes ;  that  Inslm* 
ments  shall  not  be  vitiated  by  the  mistakes  of  Clerks ; 
- ^- -  ■  —  '  —  ■  —   ,..,-.   -    -- 

*  As  to  the  enianciptitioo  of  ShiTes  hj  force  of  the  Coimnofi 
Law,  wherever  its  effect  n  foil  and  vmmpeitd^  see  Fcrhm  ▼. 
'Cochrane f  2  B.  &  C.  44A.  "^ 
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itat  Moitg^  ^  Cliaigev,  made  b«ftr«  th«  Act, 
(19  July  i8i9>Miy  be  traniftrred  m»  fovmerly;  thai 
Wills,  Frdbatea,  Letter*  of  Adarnktratioii,  and  Cen^ 
veyaiioea  and  AssignmentB  made  under  the  aothority 
of  a  OemBMBion  -of  Bankrupt,  er  of  c^y  Court  of 
Juatiee,  kc  ahatl  not  be  affected;  and  that  the  issue 
of  Regiataced  Slaves^  born  since  the  last  Return,  shall 
be  Gonaidered  as  Registered. 

The  Bankrupt  Act,  St.  6  G.  4,  c.  16,  s.  64,  empowers 
the  Commissioners  to  convey  all  lands,  tenements 
and  hereditaments,  not  only  in  England,  but  in 
Scotland,  Ireland,  or  in  any  of  tiie  Dominions,  Plan- 
tatioQs*  ot  Colonies,  belonging  to  Hia  Majesty,  of 
whi<d^  the  Bankrupt ''  might,  aocordmg  to  the  Laws 
''  of  the  seyeral  Coumtriea,  Dominions,  Plantation* 
-'  or  Colonies,  have  disposed/'—*'  Provided,  that 
••  where  according  to  the  laws  of  any  such  Plantation 
"  or  Colony  such  Deed  would  require  registration, 
<'  enrolment  or  recording,  the  same  shall  be  so  regis- 
tered, enrolled  or  recorded  according  to  the  lawa 
of  such  Plantation  or  Colony ;  and  no  such  Deed 
shall  invalidate  the  title  of  any  purchaser  for  valu- 
''  able  consideration  prior  to  such  registration  enroll 
[*  ment  or  recording,  -without  noticQ  that  the  Com- 
**  mission  has  issued/' 

And  by  s.  65,  Estates  Tail  of  Lands  in  Ir^lawi 
may  be  barred  by  the  Deed  of  the  English  Com- 
missioners. 

Ireland^ 

How  Ireland  became  subject  to  the  Common  Law 
of  England,  and  afterwards  to  all  English  Statutes 
down  to  the  lodi  year  of  Henry  7,  the  reader  will 
find  in  1  BL  Comm.  loo,  8cc«  Since  diat  time  many 
BKve  of  our  Laws  have  been  adopted  by  d&e  Irish 
Legislature,  in  addition  to  its  own  peculiar  enact- 
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laents;  and  by  the  8tli  Article  of  the  Act  of  Union^ 
which  took  effect  on  the  ist  of  January  x8oi,  the 
existing  Laws  of  Ireland  were  confirmed^  subject  to 
such  alterations  as  might  be  afterwards  made  by  the 
Parliament  of  the  United  Kingdom.  Hence  in  ques^ 
tions  relating  to  Real  Property  in  Ireland,  it  is  still 
necessary  to  consult  the  Irish  Statute  Book;  and 
therefore  some  notices  of  its  contents  are  here  sub* 
joined,  in  the  order  of  the  preceding  Treatise^ 

Chap.  I. — Sect.  i. 

The  St.  4  H.  7,  c.  24,  is  in  force  in  Irekmd ;  and 
by  the  Irish  St.  15  Car.  1,  c.  2,  the  Proclamations  art 
to  be  made  only  once  in  each  Term. 

Chap.  1. — Sect.  fi. 

The  Statute  of  Uses,  and  that  for  the  Inrolment  of 
Bargains  and  Sales,  are  comprised  in  the  L  St. 
10  Car.  1,  Sess.  2,  c.  1. 

The  Irish  Statute  of  Frauds  (7  W.  3,  c.  12),  is  in 
the  same  words  with  that  of  England. 

By  1.  St.  6  Ann.  c.  lo,  s.  15,  declarations  subse- 
quent of  the  Uses  of  Fines  and  Recoveries  are  de». 
dared  valid. 

Chap.  I. — Sect.  3* 

The  Statutes  relating  to  the  children  of  the  King's 
subjects,  bom  beyond  sea,  seem  from  their  nature  to 
be  applicable  to  all  parts  of  his  dominibns^  And  by 
I.  St.  4  G.  1, c.9;  19  &  20 G.  3,  c.  29;  23 &  24  0.3, 
c.  38 ;  &  36  G.  3,  c.  48,  all  Foreign  Protestants  ooniing 
to  settle  in  Ireland^  on  taking  certain  Oaths  are 
naturalized.  Also  by  I.  iSt.  32  G,  3,  c.  3a,  Mortgages 
may  be  made  to  Aliens,  whether  Friends  or  Enemies; 
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but  only  to  as  to  secure  to  tliem  the  benefit  of  the 
pledge  by  compelling  a  sale  of  the  Land^  8ic.  and  not 
so  as  to  alk>w  their  enjoyment  of  it  as  Real  Property. 

By  LSt.  2  G.  ly  c.  6,  Infent  Trustees  and  Mort- 
gagees may  convey  under  the  direction  of  the  Irish 
Court  of  Chancery  or  Exchequer.  And  by  I.  St.  5 
G.  2^  c.  8,  Trustees  and  Mortgagees  who  are  Idiots 
or  Lunatics,  or  their  Committees  in  their  names,  may 
convey  by  order  of  the  Irish  Chancellor.  Both  these 
Acts  are  amended  by  St*  7  G.  4,  c.  43. 

By  I.  St  11  Ann,  c.  3,  where  the  Lands  of  Infants 
are  bound  by  any  Agreement  for  the  renewal  of  Leases 
of  them  for  lives  (which  is  a  frequent  mode  of  holding 
ki  Ireland)  their  Guardians  are  empowered  to  make 
the  new  Leases  in  their  names  under  the  direction  of 
the  Court  of  Chancery  or  Exchequer*  If  the  Rever- 
sioner is  a  Feme  Covert,  [beyond  Sea,  or  nan  compos, 
a  Master  in  Chancery  is  to  execute  the  Instrument  by 
order  of  the  Chancellor.  A  counterpart  is  required 
from  the  Lessee. 

By  I.  St.  28  G.  3,  c.  35,  OflScers  of  the  Courts  of 
Equity  are  empowered  on  Petition,  to  execute  Con- 
veyances in  the  names  of  any  persons  who  by  the 
Decrees  of  those  Courts  are  bound  to  make  such  Con- 
veyances to  Purchasers. 

By  I.  St.  10  Car.  1,  Sess.  3,  c.  6,  the  concurrence 
of  the  Wife  in  certain  Leases  is  required. 

By  I.  St.  2  Ann.  c.  6,  many  disabilities,  with  re- 
spect to  Real  Property,  were  inflicted  on  Papists ; 
but  they  are  removed  (except  so  far  as  concerns  Ad- 
vowsons  and  Borough  Towns)  on  taking  the  Oaths 
prescribed  by  I.  St.  33  G.  3,  c.  21. 

By  I.  St.  32  G.3,  C.31,  a  license  of  Mortmain 
from  the  King  only  is  sufiicient. 

The  Statute  against  Charitable  Devises  does  not 
extend  to  Ireland. 

By  I.  St.  10  8c  11  Car.  1,  c.  3,  all  Grants  of 


Ckorbh/  Hosptal,  and  College*  Pmpetty  (except f 
Officer)  ere  made  void ;  with  a  earai^  ot  Leaaee  by 
Indeature,  (of  which  a  CoimteTpart  must  be  entered 
in  the  Regieter  Book  of  the  Chmrch,  &c.>  for  a 
Term  not  exceeding  twenty-one  yeara^  without  per- 
mission  of  Waste^  and  with  a  Rent  reserved ;]:  eqnal 
to  half  the  yearly  value  of  the  property.  But  these 
Leases  must  not  include  the  Dwelling  Houses  used 
by  the  Incumbents  for  the  most  part  of  the  last 
forty  years,  or  the  ^  Demesne  Lands  belonging  to 
them.  And  all  former  Leases  of  the  same  property 
must  be  determined  within  D  ooe  year  after  the 
making  of  the  new  Lease.  For  Houses  in  Cities 
and  Corporate  and  Market  Towns,  the  Term  is  ex- 
tended to  forty  years ;  and  wherever  a  previous  loag 
Lease  is  surrendered,  a  new  Lease  may»  with  the 
Licence  of  the  Lord  Deputy  and  Council^  be  made 
for  sixty  yeara 

By  L  St.  10  &  11  Car.  i,  c.  2«  s^f.  Leases  and 
Charges,  &c.  of  Benefices  with  Cure  of  Souk  wne 
to  be  valid  only  during  residence  without  absence  for 
more  than  ttghty  days  in  a  year.  But  this  part  of 
the  Act  has  been  repealed  by  St«  5  G.  4,  o.gi. 


*  A3  to  Property  Leld  in  trust  for  a  Parish,  see  I.  St«  37  G.  3, 

C44. 
t  As  to  AdrowsoBs^  saa  L  St.  1  G«  2y  c  Ilk 

I  By  L  Sc  35  G.  By  c.  23,  it  w  sufficient  if  the  Rest  be  notless 
than  has  been  payable  ibr  the  last  twenty  years. 

§  By  I.  St  10  W.  3,  c.  6,  s.  7,  Rectors,  Vicars,  Curates,  &c. 
are  prohibited  from  Leasing  fbf  more  than  one  year,  sucli  parts  of 
Atir  Glebe  as  ma^  be  eoaveoieot  to  hwid  Manse  Hooua  on  off 
to  be  occupied  therewith. 

SeafiirtberLSt.  l5G.a,c.5;  igG.a^e.  16;  53G.  3,cp3. 

I  By  I.  St.  35  G.  3,  c.  ag,  this  Conditioa,  where  neglected  i« 
Leases  then  already  madet  is  dispensed  with,  but  not  as  to  future 
Leases. 

By  L  St.  5  G.  2,  c.  4,  s.  4,  Leases  may  be  imewed  wMimit 
Sommder  of  daiivathre  Leales. 


i'btt  Buftbadd's  Power  of  DiscontiQiiance  of  bis 
Wife's  Estate  is  taken. away  by  I.  St»  10  Car.  1, 
Sess.  3,  c.  6. 

The  two  Statutes  of  Eliz^  against  fraadulent  Con- 
veyances are  combined  in  the  L  St.  10  Car.  1^ 
Sess.  9,  c.  3. 

By  I.  St.  5  G^  2,  c«  J,  the  interest  of  money  is 
reduced  to  6  per  cent,  nearly  in  the  words  of  the 
English  Statate. 

The  St.  53  G.  3,  c.  141,  (for  Inrolment  of  Annui- 
ties,) does  not  extend  to  Ireland. 

By  I.  St.  6  Ann,  c.  2,  a  Registry  is  established  at 
Dublin  for  all  Deeds  and  Wills  relating  to  Lands  in 
Ireland. 

By  I.  St.  10  Car.  1,  Sess.  3^  c.  6,  Leases  by 
Tenant  in  Tail,  or  in  right  of  his  Wife^  for  not  more 
than  forty*one  years  or  three  lives,  are  made  valid,  on 
conditions  samilar  to  those  in  the  English  Statute. 

The  St*  55  G.  3,  c.  147,  with  its  amendments, 
extends  to  Ireland.  See  St  7  G.  4,  c.  66.  There- 
have  also  been  Irish  Statutes  for  the  exchange  of 
Church  Property,  as  I.  St.  2  Ann,  c«  10;  8  G.  1, 
c.  1 1 ;  15  8c  16  G.  3,  c.  17.  And  for  charging  on  the 
Benefice  part  of  the  money  laid  out  in  building,  as 
I.  St.  10  W.  3,  c.  6;  12  G.  1,  c.  lo;  48  G.3,  c.  65} 

49  ^'  3»  c-  ^^3*  ^d  f^^  ^^  augmentation  of  iBene-* 
fices,  the  I.  St.  10  8c  1 1  Car.  1^  6.  2,  which  enables 
the  restitution  of  Impropriations;  I.  St.  15  (Jar.  1^ 
c.  1I9  which  authorizes  the  Grant  of  ten  acres  for 
Olebe.  See  also  I.  St.  8  G«  1,  c*  12«  And  by 
I.  St.  1  G.  2,  c.  15»  Tenant  in  Tail  in  possession,  * 
and  by  I.  St.  3  G.  2,  c  12,  Tenant  for  life  with  im- 
mediate remainder  to  his  issue,  is  empowered  to 
make  such  grants  as  if  he  were  Tenant  in  fee.  See 
farther  I.  St.  31  G.  2,  c.  11,  and  St.  4  G.  4,  c.  86 ; 
7  G.  4^  c.  66. 
.    By  St.  50  G.  3^  c.  33>  Tenants  in  Tail,  &g^  are 
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empowered  to  grant  two  acres  of  Land  (Irish  Plan- 
tation IMeasure)  for  Schools.  See  farther  St  53 
G.  3,  c.  107  ;  4  G.  4,  c.  86. 

By  I.  St.  27  G.  3,  c.  20,  Tenants  in  Tail,  or  for 
Life»  with  immediate  remainder  io  their  issue,  may 
make  Leases  for  three  lives,  renewable  for  ever,  of 
*  not  more  than  fifteen  acres  Plantation  Measure,  not 

being  part  of  their  Demesne,  to  persons  engaging  to 
build  on  the  ground,  for  the  purpose  of  carrying  on 
the  Linen  Manufacture. 

By  I.  St  10  G.  J,  c.  5,  Ecclesiastics,  Tenants  for 
Life,  &c.,  Guardians  and  Committees,  are  empowered 
to  grant  Leases  of  Mines,  whether  already  opened 
or  not,  for  thirty-one  years.  And  as  to  Coal  Mines, 
by  L  St  23  G.  2,  c.  9,  the  Term  is  extended  to 
forty-one  years.  See  further  St.  46  G.  3,  c.  71. 
More  extensive  Powers  of  leasing  to  the  Bx>yal 
Mining  Company  only  are  given  by  L  St  31  G.  3^ 

c.  39- 

By  St.  56  G.  3,  c.  55,  Powers  of  Sale  to  the  Di- 
rectors of  all  Works  relating  to  Inland  Navigation 
are  given  to  various  limited  proprietors. 

By  I.  St.  8  G.  1,  c.  5,  for  the  purpose  of  straight- 
ening boundaries,  Lessees  with  the  concurrence  of 
Reversioners,  (entitled  at  least  for  their  lives  with 
remainder  to  their  sons  in  tail  male,)  are  empowered 
to  make  Exchanges,  and  grant  perpetual  Rent 
Charges  for  their  equalization.  But  the  lands  ex- 
changed are  not  to  exceed  two  acres.  Plantation 
Measure,  for  every  one  hundred  perches  (of  twenty 
one  feet  each)  of  the  boundary  line. 

The  General  Inclosure  Act  does  not  appear  to  be 
adapted  to  Ireland,  nor  is  that  country  included  in 
the  Land  Tax  Redemption  Act. 

By  I.  St  38  G.  3,  c.  72,  the  Commissioners  of 
the  Treasury,  vrith  the  consent  of  the  Lord  lieu- 
tenant, are  empowered  to  sell  certain  Rents  and  Lands 
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of  the  Crown :  but  this  Statute  is  in  part  repealed 
by  St.  47  O.  3,  Sess.  i,  c.  16.  See  further  L  St 
39  Q«  3»  c.  33 ;  and  especially  St.  7  &  8  <}.  4,  c.  68. 

By  the  Banknipt  Act  of  6  G.  4,  c.  i6»  the  Com- 
missioners are  empowered  to  dispose  of  the  Bank- 
rupt's Property  in  Ireland,  as  in  all  other  parts  of 
the  King's  Dominions.  But  it  is  provided  that  the 
Act  shall  not  extend  to  Ireland,  except  wher6  it  is 
expressly  mentioned.  And  the  General  Bankrupt 
Act  now  in  force  in  that  Country  is  the  I.  St*  11  &  12 
G.  3,  c.  8,  amended  by  I.  St.  19  &  20  G.  3,  c.  25, 
and  made  perpetual  by  I.  St.  36  G.  3,  c.  34. 

The  Act  for  relief  of  Insolvent  Debtors  which  is 
now  in  force  in  Ireland,  is  the  St.  1  &  2  G.  4,  c.  59, 
amended  by  3  G.  4,  c.  124,  and  continued  for  one 
year  by  7  &  8  G.  4,  c.  22. 

By  I.  St.  21  &  22  G.  3,  c.  20,  the  lands  of  Ac* 
countants  to  the  Crown  are  chai^d  with  their 
present  and  future  arrearages,  as  in  England.  The 
specialty  debts  of  the  Ancestor  to  the  Crown  are 
also  made  a  charge  on  the  land  in  the  hands  of  the 
heir,  whether  he  take  them  by  Descent  or  by  Settle- 
ment ;  and  the  King  is  empowered  to  sell  the  Lands 
so  charged  by  his  Letters  Patent.  Further  pro- 
visions on  this  subject  are  contained  in  I.  St.  25  G.  3, 
c.  £3 ;  which  also  directs  a  Commission  to  be  issued 
from  the  Court  of  Exchequer  to  ascertain  the  debt, 
and  makes  an  attested  Copy  of  this  Conmiission, 
and  the  Finding  under  it,  conclusive  evidence  of  the 
amount* 

Chap.  I. — Sect.  4. 

The  two  Statutes  of  H.  8,  relating  to  Wills,  are 
combined  in  the  I.  St  10  Car.  1,  Sess.  2,  c.  2,  and 
the  restrictions  in  respect  of  Tenure  are  removed  by 
I*  St.  14  &  15  Car.  2,  c.  19.  The  provisions  also  of 
the  Statute  of  Fnmds  are  contained  in  L  St.  7  W.  3^ 
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c.  1ft.    And  th«  Statute  rektiug  to  the  credibility  at 
Witiessea  is  copied  in  the  I.  St.  25  G.  2>  c*  1 1. 

Chap.  I. — Skct.  5. 

The  St.  54  G.  3,  6.  145,  for  taking  away  Cor* 

raptioii  of  Blood  in  certain  ca«es,  seems,  from  iU 

nature,  to  extend  to^  ail  the  King's  domiiii<M)s;  as 

does  the  St.  1 1  &  13  W.  3,  c.  6,  for  enabling  descents 

'  to  be  derived  through  Aliens,  with  its  amendment 

The  provisions  relating  to  Jointures  are  contained 
in  the  Irish  Statute  of  Uses. 

Chap.  I. — Sect.  6. 

By  I.  St.  10  Car.  1,  Sess.  e,  c.  7,  a  Disseisin  must 
be  immediately  followed  by  five  years  of  quiet  pos» 
Aessiod,  or  a  subsequent  descent  will  not  take  away 
the  Entry  of  the  person  who  has  a  right. 

The  Statutes  of  Limitation  of  H.  8  and  Jac^  1,  are 
incorporated  in  L  St  10  Car.  1,  Sess.  a,  c.  6 ;  but 
Actions  grounded  on  the  party's  own  Seisin  are 
limited  to  twenty  years^  There  is  also  a  Saving  of 
Church  Property. 

By  f.  St.  8  Q.  1,  c.  4,  where  any  Claimants  of 
Lands,  8tc.,  or  those  under  whom  they  ^Itumed,  had 
not  been  in  possession  within  twenty  years  before  the 
12th  of  September  17*1,  fliey  were  required  to  sue 
within  five  years  from  tihat  day,  or  from  their  right  of 
Action  accrued,  or  from  the  removal  of  disabilities: 
but  the  rights  of  the  Crown  were  sa^ed.  These  have 
not  been  subjected  in  Ireland  to  any  general  linu- 
tatioh  until  the  St,  48  G.  5,  e.  47,  placed  the  two 
countries  on  flic  same  ibottiig  in  this  respect. 

Tbe  I.  St.  6  Ann.  c,  10,  s.  16,  relating  to  CkxM 
and  Bhitries  for  avoiding  Fines,  6cc.  eotresponds  to 
<She  English  Statute  of  4  Ann.  c.  VS, ».  *i^. 
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Chaf.  1. — Sect.  7. 

The  Land  Tax  Acts  and  Poor  Laws  have  not  been 
extended  to  Ireland. 

The  last  General  Stamp  Act  for  Ireland,  is  the 
St.  56  G.  3»  c.  56 ;  the  question  whether  this  or  tf^ 
English  Act  shall  be  applicable,  depends  upon  the 
itttuation  of  the  Property,  and  not  on  the  place  wher^ 
the  deed  is  executed.  See  St.  1  &  2  G.  4,  c.  55, 
^tnd  3  G.  4,  c.  117,  8.  5. 

There  is  (it  i^  believed)  tio  Irish  Statute  relating  to 
the  Copies  of  Bargains  and  Sales. 

By  I.  St  9  G.  *d,  e^  5,  amended  and  made  perpe- 
tual by  I.  St.  1  G.  3>  c*  3,  the  Kecital  of  the  Lease 
ib  the  Ridease  is  in  all  cases  sufficient  evidence ;  and 
ia  pleading  a  Lease  and  Release,  it  is  only  necessary 
ta  pttMluoe  the  latter. 

By  L  St.  35  G.  3,  c.  I  a.  Acta  of  Pariianieiit  cotft- 
Yfience  their  operation  (unless  otherwise  provided) 
from  the  day  of  their  receiving  the  Royal  Assent, 
ithidi  is  written  on  the  RoU. 

fiy  I.  St.  35  <x.  3,  c.  39,  Grants  <yf  Irii^  Laiida  by 
Futent  under  the  Great  Seal  of  England  «sre  declared 
4o  be  «is  vulid  as  if  made  under  title  Great  Se<d  of 
Ireland* 

By  L  St,  12  Eliz.  c.  2,  Exemplifications  of  Records 
^leiaf  the  same  force  as  the  originals. 

By  i.  St.  10  Car.  i,  Sesa.  fi»  c.  io»  Pines  «nd 
Recoveries  are  not  to  be  reversed  for  want  of  form  in 
tvords,  &c. 

By  L  St*  4  Q.  1,  c.  10.  Writs  of  Ermr  fbr  rtft^r^ 
mg  Fmes  and  Recovm'ies  must  be  brought  within 
ten  years  (Vom  their  0(Httpletio<n,  or  five  years  fpom 
the  removal  of  disabilities ;  aind^  by  L  St.  6  G«  1,  c.  6, 
either  WiiUs  of  Ettor  within  twaity  years  ffom  tt^ 
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Judgment,  or  five  years  from  the  removal  of  disa* 
bilities* 

In  Ireland  the  words  Mountain,  Bog,  Town, 
Quarter,  are  good  general  descriptions.  Cottingham 
V.  King,  1  Burr.  623 ;  Mousey  v.  Rice,  Cowp.  346. 
By  I.  St.  15  Car.  1,  c.  6,  all  patents  granted  under 
Commissions  of  Grace  are  to  be  construed  favourably 
to  the  Patentees. 

The  Irish  Registry  Act  ([.  St  6  Ann.  c  2,  as 
amended  by  I.  St.  8  Amu  c.  10;  8  6. 1,  c.  15 ;  and 
25  Q*  3»  <^*  47O  agrees  in  general  with  the  St.  6  Ann. 
c>  35,  for  the  East  Riding  of  Yorkshire.  The  dif- 
ference relating  to  Equitable  rights  will  be  noticed 
in  its  proper  place.  The  Act  does  not  extend  to 
Leases  not  exceeding  twenty-one  years,  and  attended 
with  possession.  Tlie  Register  it  seems,  ought  to 
contain  act  Only  the  date  of  the  Deed,  but  the  time 
of  its  being  perfected. 

Where  a  Will  is  contested,  iui.  it  is  not  required 
that  in  the  interim  a  Memorial  of  that  &ct  should 
be  registered.  By  I.  St.  8  Ann.  c.  10,  amended  hy 
I.  St.  6  O.  I,  c.  15,  a  Certificate  of  the  discharge  of 
a  Mortgage  may  be  entered,  to  remain  upon  Record. 
And  by  the  latter  Statute  amended  by  I.  St.  45  O.  3, 
c.  47»  tibe  Registrar  is  directed  to  give  N^ative  Cer- 
tificates, specifying,  all  and  the  only  Instruments 
which  appear  on  the  Register  during  any  given 
period. 

Wliere  deed^  relating  to  Irish  Property  are  ex^ 
cuted  in  Great  Britain,  the  mode  of  registering  them 
«t  Dublin  is  now  regulated  by  St.  3  G.  4,  c.  ii6. 

By  I.  St  5  G.  2^  c.  4,  8.  10,  no  Instnmient  by 
A  Tradesman,  charging  any  of  his  effects  after  his 
death  for  his  Widow  or  Children,  shall  be  valid 
against  Creditors,  unless  registered  in  four  months. 

By  I.  St.  33  G.  2,  c.  14,  Conveyances  by  Bankers 
{except  Laases  for  not  more  than  three  lives  or  thiiiy- 
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one  yean  at  Rack-rent)  are  void  against  Crediton, 
unless  registered  within  one  calendar  month,  or  if 
executed  out  of  Ireland,  within  three. 

By  I.  St.  26  G.  3,  c.  23,  Freeholds  do  not  give 
the  right  of  voting  for  the  representation  of  the 
County,  unless  registered  with  the  Clerk  of  the 
Peace  six  calendar  months  before  the  Election. 
See  further  St.  57  G.  3,  c.  131 ;  4  G.  4,  c.  36  &  65. 

There  seems  to  be  no  Legislative  provision  for 
Parish  Registers  in  Ireland. 

Chap.  II. — Sect.  1. 

The  limitation  of  Formedons  to  twenty  years,  is 
contained  in  the  I.  St.  10  Car.  1  Sess.  2$  c.  6. 


Chap.  II. — Sect.  2. 

By  L  St.  6  Ann.  c.  10,  s.  tg,  Warranties  by  Tenant 
for  life,  and  Collateral  Warranties  by  an  Ancestor 
having  no  estate  of  inheritance  in  possession,  are 
made  void  against  the  Heir. 

By  I.  St  21  G.  2,  c.  II,  the  Tenant  to  the  Prsdcipe 
may  be  created  at  any  time  during  the  Term,  And 
by  the  same  Statute,  as  also  by  I.  St.  8  G«  1,  c.  6 
8.  1 2,  Leases  for  lives,  with  Rent  reserved,  are  no 
obstacle  to  the  Recovery.  The  I.  St.  21  G.  2,  c.  11, 
also  contains  provisions  similar  to  those  iir  the 
English  Act,  to  supply  the  loss  of  the  Deed  or  of 
the  Recovery  Roll ;  but  future  Deeds,  to  be  evidence 
of  a  Recovery,  must  be  acknowledged  before  a 
Justice  of  the  Court  of  Common  Pleas,  and  inroUed 

there. 

By  I.  St.  10  Car.  1,  Sess.  2,  c.  8,  a  Fine,  with  Pro-- 
clamations  by  Tenant  in  Tail,  bars  the  entail  as  in 
England.    The  English  Statute  of  11  H.  7,  c.  20, 

L  L 
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agBinst  the  Widow's  alienatioa,  is  also  made  «n  Irish 
Law ;  and  the  Act  does  not  extend  to  Gifts  from  the 
Crown. 

By  L  St  10  Car.  1,  Sess.  3,  c.  6,  Tenant  in  Tail 
may  make  leases  for  41  years  or  three  hves,  onder  the 
like  conditions  as  in  the  English  Statute. 

Chap.  III. — Sect.  1. 

The  I.  St.  7  W.  3,  c.  la,  contains  the  prorision 
of  the  Statute  of  Frauds  relating  to  Estates  pier 
autre  vie. 

The  I.  St  7  W.  3,  c.  8;  if  the  cestui  que  vie  he 
beyond  sea«  or  absent  himself  within  the  Realm, 
for  seven  years,  he  may  be  presumed  dead,  if  no 
proof  to  the  contrary ;  but  if  he  return,  the  Tenant 
is  to  be  reinstated,  and  recoyerthe  mesne  profits. 

By  St.  7  G.  4,  c.  ag,  some  genertl  restraints  are 
imposed  upon  Assignments  and  Demises  by  Leases. 

Chap.  IV. — Sect.  1. 

The  I.  St.  8  Ann.  c.  4,  is  identical  with  the  Eng* 
Ush  Statute  for  vesting  Remainders  in  posthumous 
ehilflren. 

Chap.  V. — Sect.  1. 

By  I.  St.  io  Car.  1,  Sess.  a,  c.  4,  Covenants  and 

Conditions,  between  Landlord  and  Tenant,  are  made 

ia  run  with  the  Land  on  both  sides. 

,  By  I.' St.  17  fc  18  Car.  2,  c.  11,  made  perpetual 

by  L  fit.  7  W.  3,  e.  7,  Extents  are  not  to  b^  avoided 

because  part  of  the  Land  which  was  liable  has  been 

'Omitted;  but  the  right  of  contribution  between  its 

«ewral  owners  is  saved.  See  further  I.  St  a6  Q«  3, 
e.31. 
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By  I.  St.  8  G.  1,  o.  4,  the  lapse  of  twenty  yeirs 
sinoe  the  last  payment  of  interest,  8cc.  is  made  a  bar 
to  actions  and  suits  on  Bond,  Judgment,  Statute,  or 
Recognizance. 

By  I.  St.  8  O-  1,  c.  6,  s.  8,  Officers  of  the  four 
Courts  at  DuUin  are  directed  to  give  Negative  Cer- 
tificates of  Judgments,  Statutes  and  Reoognizimoea, 
and  made  answerable  for  their  accuracy. 

The  provisions  of  the  Statute  of  Frauds  relating 
to  Judgments,  Executions,  8cc.,  are  contained  in 
I.  St.  7  W.  3,  c.  12 ;  and  as  to  Dockets,  see  I.  St 
8  G.  2,  c.  7,  made  perpetual  by  I.  St.  13  &  14  G.  3, 
c.  42. 

By  I.  St.  9  G.  2,  c.  5,  and  25  G.  2,  c.  14,  both 
made  perpetual  by  I.  St  11  &  12  G.  3,  c.  ig, 
Assignees  of  Judgments  and  Statutes  (the  Assign- 
ment being  entered  on  the  Roll)  may  sue  execution, 
or  bring  Actions  of  Debt,  in  their  own  names. 

By  I.  St.  21  &  22  G.  3,  c.  20,  all  obligations 
concerning  the  King  are  to  have  the  effect  of  Statutes 
Staple ;  but  the  lands  of  the  Obligors,  when  they 
come  into  the  hands  of  other  persons^  are  to  be  liable 
*'  wholly  and  entirely  and  in  no  ways  severally." 
The  Lands  of  Accountants  to  the  Crown  are  also 
made  liable  as  by  Statute  Staple  from  their  entry 
upoa  office,  &c. 

The  I.  St.  4  Ann.  c.  5,  answers  to  the  English 
Statute  of  Fraudulent  Devises. 


Chap.  V. — Sect.  3. 

The  provisions  of  the  Statute  of  Frauds  relating 
to  Nuncupative  Wills  are  contained  in  the  I.  St 
7^,3,0.12. 

The  principal  enactments  of  the  English  Statutes 
of  Distribution  are  contained  in  I.  St.  7  W.  3,  c.  6. 

By  St.  58  G.  3,  c.  81,  Probate  is  not  to  be  granted 
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by  the  Ecclesiastical  Courts  in  Ireland  to  an  Exe- 
cutor while  under  twenty-one  years  of  age. 

Chap.  VI. — Sect.  i. 

By  I.  St.  14  &  15  Car.  2,  c.  10,  Military  Tenures 
are  abolished,  and  Testamentary  Ooardianships  intro- 
duced. 

By  I.  St  10  Car.  i,  Sess.  2,  c.  6,  Avowries  are 
limited  to  40  years. 

Chap.  VI. — Sect.  a. 

By  virtue  of  several  Statutes,  the  remedies  for 
recovery  of  Rents  in  Ireland  are  now  almost  in  all 
particulars  the  same  as  in  England.  In  some  re- 
spects indeed  the  former  country  has  the  advantage. 
Thus  by  I.  St.  35  0. 2,  c.  13,  where  the  double  value, 
to  be  exacted  from  a  Tenant  who  continues  his  occu- 
pation after  Notice  to  quit  given  to  him,  is  under  20  /. ; 
and  by  St.  56  G.  3,  c.  88,  amended  by  St.  58  G.  3, 
c.  39  8c  St.  1  G.  4,  c.  41,  where  the  Rent  is  under 
50  /.  and  a  whole  year's  Rent  is  due ;  the  amount  may 
be  recovered  by  the  summary  process  of  Civil  Bill. 
And  by  I.  St.  8  G.  I,  c.  2,  upon  Ejectment  against  a 
Tenant  for  non-payment  of  Rent,  a  Mortgagee  of  the 
Lease,  though  not  in  possession,  if  he  do  not  pay  the 
arrears  and  costs  within  nine  months,  is  barred ;  also 
by  I.  St.  5  G.  2,  c.  4,  the  Landlord  may  bring  Eject- 
ment wherever  a  year's  Rent  is  due,  though  there  be 
no  Clause  of  Re-entry  in  the  Lease.  And  by  I.  St 
B5  G.  2,  c.  13,  he  may  either  distrain  or  bring  Eject- 
ment, though  the  Tenant's  possession  be  not  referable 
to  an  actual  Demii^.  Provision  is  made  for  relief 
against  unlawful  or  excessive  Distresses  by  St.  7  8c  8 
G.  4,  c.  69. 

By  I.  St.6  Ann.  c  10,  ind  15  G.  2,  c.  8,  the  Law 
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of  Attornments  is  reduced  to  the  like  state  as  in 
England. 

The  clauses  relating  to  Rents  in  the  Statute  of  Uses 
are  contained  in  I.  St.  10  Car.  i^  Sesst  2^  c.  i. 

Chap.  VI. — Sect.  4. 

By  I.  St.  28  G.  3,  c.  29,  the  Tithes  of  Hemp  are 
fixed  at  5  s.  per  acre. 

By  I.  St.  33  6.  3,  c.  2Q,  Barren  Land  is  exempted 
from  Tithe  for  seven  years  after  improvement. 

By  St  64  G.  3,  c.  68,  for  Ireland,  Tithes  not  ex- 
ceeding 10/.  or  in  the  case  of  Quakers,  50/.  may  be 
recovered  by  summary  process.  This  Act  also  regu- 
lates the  proceedings  of  Ecclesiastical  Courts,  and 
limits  Actions  for  Tithe  to  six  years. 

By  I.  St.  28  H.  8,  c.  16,  the  Lands,  Tithes,  &c.  of 
certain  Religious  Houses  are  given  to  the  King. 

By  I.  St.  33  H.  8,  Sess.  2,  c.  5,  the  property  of 
other  Abbeys,  8ic.  and  of  the  Knights  of  St.  John,  is 
given  to  the  King ;  and  here  the  Clause  for  the  con- 
tinuance of  exemptions  from  Tithe  is  introduced. 

By  I.  St.  14  &  15  Car.  2,  c.  10,  provision  is  made 
for  the  union  or  division  of  Parishes  in  certain  cases. 
See  further  I.  St.  2  G.  1,  c.  14.  See  also  St  6  G.  4, 
C'  99,  and  particularly  7  &  8  G.  4,  c.  43. 

By  I.  St.  33  H.  8,  c.  14,  Commissioners  are  ap- 
pointed to  erect  Vicarages,  ^faere  Appropriations  have 
been  given  to  the  Crown. 

By  I.  St.  33  H.  8,  c.  12,  Laymen  may  sue  for  Tithes 
in  the  Ecclesiastical  Courts,  and  the  Title  to  them  is 
made  the  subject  of  a  Real  Action. 

As  to  Leases  of  Tithes  by  Ecclesiastical  Persons^ 
see  St  3  G.  4,  c.  125. 

By  St  4  G.  4,  c.  99,  amended  by  St  5  G.  4,  c.  63, 
pabUc  provisions  are  made  for  the  establishment  of 
Compositions  for  Tithes.  See  further  St  7  G.  4^ 
c.  62 ;  and  7  &  8  G.  4,  c»  60. 

L  L3 


The  L  St  3  O.  I,  Cn  ifi»  contniiM  a  Confinnation  of 
Letters  Patent  of  Q.  Anne,  by  which  the  Firet  Fruits 
are  granted  to  Trostees,  and  the  TwerUietks  released  to 
the  Cleigy.  See  further  I.  St.  i o  O.  i »  c.  7 ;  29  6. 2, 
c.  18;  St.  46.  4,  c.  86. 

Chap.  VI. — Sect.  6« 

By  I.  St.  1  G.  2,  c  23,  made  perpetual  by  I.  St 
13  O.  2,  C.4,  Usurpation  does  not  displace  the  Right 
to  an  Advowson. 

I  have  not  found  any  Statutes  of  the  Irish  Parlia- 
ment relating  to  Simony,  except  a  Clause  in  I.  St. 
10  8c  1 1  Car.  1,  c.  2,  s.  7,  which  makes  void  all  Bonds, 
&c.  for  Kesignation ;  and  does  not  appear  to  be  in- 
cluded in  the  Repeal  by  St.  5  6.  4,  c.  gi. 

Chap.  VII. 

In  die  I.  St.  14  &  15  Car.  2,  c.  ig,  for  eonT^ting 
T^iures  into  Free  and  Common  Socage,  Copybolds 
are  excepted ;  but  they  are  seldom  elsewhere  men* 
tioned  in  the  Irish  Statute  Book. 

• 

Chap.  VIIL— Sect.  i. 

It  has  already  been  stated  that  the  provisions  of  the 
Statute  of  Frauds^  and  o£  the  Statutes  of  Distribution 
have  been  adopted  in  Ireland. 

By  L  St  ig  &  20  Q.  3,  c.  30,  where  Tenants  under 
Leases  for  lives  are  entitled,  by  virtue  of  the  Cove- 
nants, to  perpetual  renewals  00  payment  of  certain 
Fines,  Sec  die  n^lect  to  tender  such  Fines,  in  the 
absence  of  Fraud,  is  not  to  bar  the  Equitable  Right 
to  such  renewal. 

By  St  58  G.  3,  c  46,  an  Estate  Tail  in  Money 
directed  to  be  laid  out  in  Land  loay  be  barred  I7 
Petition,  &c. 
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It  is  the  common  practice  in  Ireland,  on  a  Suit  for 
Foreclosure  of  a  Mortgage,  to  order  a  Sale ;  which 
explains  the  I.  St.  32  G.  3,  c.  32,  for  enabling  Aliens 
to  be  Mortgagees.     See  13  V.  J.  205,  ante  p.  504. 

Chap.  VIIL— Sect.  3. 

The  Clauses  of  the  Statute  of  Frauds  here  men-* 
tioned  are  also  in  the  Irish  Law. 

The  Irish  Registry  Act,  by  directing  that  Instru- 
ments duly  registered  **  shall  be  deemed  and  taken 
as  good  and  effectual  both  in  Law  and  Equity  ac- 
cording to  the  priority  of  time  of  registering,*^  &c. 
has  deprived  the  purchaser  of  the  Legal  Estate  of  any 
benefit  which  he  might  otherwise  claim  from  want  of 
Notice  of  Equitable  Charges  which  have  been  regis- 
tered before  his  own  Conveyance  (Bushell  v.  Bushell, 
1  Scho.  and  Lefr.  go),  than  which  indeed  nothing 
can  be  more  reasonable ;  for  it  is  his  own  fault  if  he 
neglect  to  search  the  Register. 


44 


The  We$t  Indies. 


The  following  notes  of  the  Laws  of  our  West 
Indian  Colonies  are  principally  extracted  from  the 
valuable  work  of  Mr.  Howard  lately  published,  which 
is  intituled  "  The  Laws  of  the  British  Colonies  in  the 
"  West  Indies  and  other  parts  of  America  concem- 
"  ing  real  and  personal  property  and  manumission 

of  slaves,  with  a  view  of  the  constitution  of  each 

colony." 


St 

tt 
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Jamaica. 


ThU  Island  was  captured  by  the  EDglish  in  1655, 
but  being  thereupon  deserted  by  the  former  inhabit- 
ants, it  seems  to  be  more  properly  considered  as 
a  Colony  than  as  a  ccmquest :  see  4  Burr.  2500 ; 
Cowp.  212.    By  an  Act  of  Assembly  of  1  6.«,  c.  1, 
s.  22,  it  is  declared  "  that  all  sudi  laws  and  statutes 
'*  of  England  as  have  been  at  any  time  esteemed, 
*'  introduced,  used,  accepted  or  received  as  laws  in 
*'  this  Island  shall  be  and  continue  laws  of  this  His 
<^  Majesty's  Island  of  Jamaica  for  ever."     It  has  a 
Supreme  Court  of  Law,  with  other  subordinate  Courts. 
A  Court  of  Chancery  is  held  by  the  GoTemor,  and 
also  a  Court  of  Ordinary  for  Ecclesiastical  matters. 
The  Governor  and  Council  also  constitute  a  Court 
of  Error,  which  receives  appeals  from  the  Supreme 
Court;  and,  as  in  other  Colonies,  Appeals  (under 
certain  restrictions)  may  be  made  in  the  last  resent  to 
the  King  in  his  Privy  Council. 

By  an  Act  of  Assembly  of  33  Car.  2,  c.  12,  "A 
^'  Deed  in  due  form  of  law  made,  and  williin  three 
'*  months  after  the  date  thereof  acknowledged  by  the 
'*  party  or  parties  that  grant  the  same,  or  proved  by 
**  the  oath  of  one  sufficient  witness  or  more,  before  the 
«<  Governor  or  some  one  of  the  Judges  of  the  Courts 
''  of  this  Island,  and  the  same  recorded  at  length  in 
''  the  Office  of  Enrolments''  at  St.  Jago  de  la  Vega, 
within  the  three  months,  shall  be  valid  without  livery 
or  other  ceremony.  A  Deed  without  such  acknowledg- 
ment or  proof  and  enrolment,  is  made  insufficient  to 
pass  Freehold,  or  to  grant  a  Lease  for  above  three  years. 
Deeds  made  out  of  the  Island  may  be  recorded  within 
six  Months  after  their  arrival.  By  10  Ann.  c.  4,  and 
60  G.  3,  c.  23,  s.  1,  the  Secretary  is  to  record  the  Deed 
within  ninety  days  after  it  has  been  brought  to  the 
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Ofliee,  and  indorse  upon  it  the  day  of  its  coming  to 
his  hands,  which  shall  be  considered  the  day  of 
Enrolment.  By  4  G.  a,  c.  5,  s.  2,  the  Enrolment  is 
as  good  evidence  as  the  Original ;  and  this  provision 
extends  toWills  "  duly  executed  according  to  law,  and 
**  proved  before  the  Governor  or  Commander  in  Chief 
•'  by  one  or  more  of  the  subscribing  witnesses  thereto*" 
By  s.  3,  an  ExempUfication  under  the  seal  of  an 
Archbishop,  (attested  as  such  and  afterwards  enrolled 
or  recorded  in  the  Island),  of  any  Will  after  Probate, 
is  made  good  evidence  of  title  to  any  lands,  tenements, 
hereditaments  or  estate  whatsoever  under  the  Will. 
By  s.  5,  future  Deeds  made  within  the  Island  must 
be  recorded  within  ninety  days  from  the  date,  or  wiU 
be  void  against  subsequent  purchasers  or  mortgagees, 
though  not  against  the  Grantor  or  his  heirs.  By  s.  7, 
Deeds  executed  out  of  the  Island  must  be  recorded 

• 

within  six  (altered  by  16  G.  3,  c.  5,  to  twelve)  calen- 
dar months  from  the  date,  and  within  ninety  days' 
firom  the  arrival  of  the  Ship  which  brings  them. 

By  24  G.  2,  c.  9,  Deeds  executed  in  Great  Britain, 
Ireland,  &c.  may  be  proved  or  acknowledged  before 
the  Chief  Magistrate  of  any  City  or  Town  Corporate 
there,  and  certified  under  its  Common  Seal. 

By  33  Car.  2,  c.  22,  s.  3,  all  Bills  of  Sale  and  Con- 
veyances made  by  Husband  and  Wife,  and  acknow* 
lodged  before  the  Judge  of  any  Court  of  Record  within 
the  Island,  and  duly  recorded,  shall  have  the  same 
effect  as  if  the  lands  or  tenements  had  passed  by  Fine 
and  Recovery  in  any  of  His  Majesty's  Courts  of  West- 
minster. By  2  Ann*  c.  7,  s.  15,  the  acknowledgment 
for  this  purpose  may  be  made  before  the  Mayor  of 
any  City  in  England  or  Ireland. 

By  '\o  Ann.  c.  12,  all  Conveyances  for  valuable 
consideration  (unless  made  by  infants  or  persons  of 
nonsane  memory)  to  have  the  effect  of  Fine  and 
Recoveryr 
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By  8  O.  ly  eg.  Partitions betf^een  Joint-tenants, 
Tenants  in  Common,  and  Coparceners,  are  facilitated. 
By  4  0. 2,  c.  4,  seven  yeais  peaeeaUe  possession 
of  Lands,  Tenements*,  Kegroes  or  Hereditaments  by 
virtue  of  any  Deed,  Will  or  Conveyance,  or  of  any 
Patent  for  which  quit-rent  has  been  paid  for  twenty 
years  or  from  its  date,  (though  the  Patent  or  the 
Assignment  of  it  be  lost),  or  by  virtue  of  any  Oder, 
having  paid  quit-rent  for  the  like  time,  is  made  an 
absolute  bar  to  all  claims,  except  the  claims  of  In- 
fants, Femes  Covert  and  persons  of  unsound  memory, 
which  shall  be  made  within  three  years  after  removal 
of  their  disabilities.     But  the  possesion  of  Trustees, 
Mortgagees,  Quardians,  Attomies,  Lessees  and  Te- 
nants of  Particular  Estates,  is  entirely  excepted  out 
of  the  Act    This  Act  is  explained  by  14  O.  3,  c.  5> 
and  see  as  to  the  construction  of  it,  Beckford  v.  Wade, 
17  V.J.  87. 

By  24  O.  2,  c.  ig,  sales  of  Land  by  the  Provost 
Marshal,  upon  executions  for  debt,  are  regulated. 
By  s.  10,  Interest  is  reduced  to  six  per  cent.  By 
s.  12,  all  loans  from  residents  in  Great  Britain  to 
residents  in  Jamaica  are  made  to  bear  interest  at  five 
per  cent,  independently,  (as  it  seems,)  though  not 
in  derogation,  of  any  stipulation  on  the  subject.  It 
appears  that  the  enactment  was  intended  to  be  pro- 
spective as  well  as  retrospective. 

By  16  G.  3,  c.  14,  reciting  doubts  to  have  arisen 
whether  slaves  could  be  devised  by  Will  not  executed 
according  to  the  Statute  of  Frauds,  such  devises  for- 
merly made,  and  being  duly  enrolled,  are  confirmed ; 
but  for  the  fiature,  the  form  of  that  Statute  is  directed 
to  be  followed.  This  Act  seems  to  imply  a  recogni^ 
tion  of  the  Statute  of  Frauds  as  a  Law  of  Jamaica, 
which  it  may  be  by  virtue  of  the  Act  of  i  0. 2,  e.  1, 

*  As  to  Slaves  purchased  at  a  Marshal's  Sale,  see  33  G.  3^ 
s.  13. 


APP£NDIX<i  523 

wad  the  antecedent  pnctice  of  the  Courts.  But  it  is 
obaervable  that  the  Act  of  4  G.  2,  c.  fi,  b.  3,  which 
makes  the  exemplification  of  a  Will  mider  the  Arch- 
bishop's seal  evidence  in  questi(ms  of  real  propertyi 
is  not  perfectly  consistent  with  this  supposition. 

By  ag  6. 3,  c  13^  Bonds,  Mortgages,  Judgments, 
&c.  on  which  no  payment  shall  be  made  for  so  years^ 
are  declared  voicU  with  a  saving  in  respect  of  disa- 
bilities. 

By  37  ^'  3p  c-  <3>  certain  Stamp  Duties  are  im- 
posed on  Deeds,  whether  executed  in  the  Island  or 
elaewheie ;  and  if  the  fuU  consideration  be  not  stated 
the  Deed  is  void. 

By  50  G.  3,  c.  ai.  Slaves  may  be  sold  by  Execu- 
tors or  Adsainistratara,  where  other  goods  and  chattels 
are  not  sufficient  ior  satisfying  debts,  and  legacies  • 
but  the  remaining  Slaves  '*  shall  be  judged  deemed 
"  and  ts^en  as  inhentance^  and  shall  accordingly  de- 
''  aeend."  The  offspring  of  the  Sfeves  of  Tenants 
for  life,  &c.  to  remain  or  revert  as  their  Parents.  The 
Wife's  Dower  in  Slaves  may  be  barred  by  a  simple 
alienation  by  the  Husband.  Books  to  be  kept  in  the 
several  Parishes  for  Transfers  of  Slaves. 

Barbadoes* 

This  Island  was  colonized  from  England  in  1624 
or  1 62  7 .  It  has  a  Court  of  Chancery,  Courts  of  Comr 
mon  Pleas,  a  Court  of  Ordinary,  a  Court  of  Appeal 
and  Error,  and  other  jurisdictions. 

By  an  Act  passed  in  1653  (during  the  Common- 
wealth) Deeds  attested  to  have  been  proved  upon  oath 
under  the  Corporation  Seal  of  any  City  or  Town  Cor* 
porate  within  the  dominions  of  Eng^bmd,  may  be 
given  in  evidence,  as  if  die  witnesses  were  present. 

An  Act  of  1661  regulates  Sales  of  Land  by  the 
Marshal. 

Another  Act  of  1661  confirms  some  former  Acts; 
making  a  Deed  enrolled  within  three  months  sufficient 
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to  convey  any  freehold  or  inheritance  without  farther 
ceremony ;  and  making  the  enrohnent*  indispensable. 
Also  enabling  married  women  to  convey  their  estates 
by  Deed,  opon  acknowledgment  and  ezaminatioa 
before  the  t  Governor  or  any  Chief  Judge  in  the 
Island ;  and  making  a  Fine  levied  in  England  and 
entered  on  Record  in  the  Island  effectnal  for  the  sanoie 
purpose.  A  period  for  limitation  of  Actions  is  pre- 
scribed, viz.  two  years  after  title  accrued,  or  one  year 
from  removal  of  disabilities;  this  however  may  be 
thought  to  relate  only  to  titles  under  Settlements,  &c 
made  prior  to  the  Act,  (but  see  5  G.  2,  c.  2.)  Bat 
by  a  clearly  prospective  clause,  s.  9»  a  quiet  %  posses- 
sion for  five  years  is  pleadable  against  all§  claims 
except  in  cases  of  coverture,  infancy  and  unsound 
memory,  or  where  the  possession  has  been  held  by 
the  Attorney  or  Tenant,  Servant  01  Overseer,  of  the 
demandant,  or  by  virtue  of  some  Particular  Estate. 
By  8.  8,  the  right  of  Dower  is  confined  to  prop^y 
of  which  the  Husband  dies  seised. 

An  Act  of  1668  restricts  interest  to  ten  per  cent, 
which  by  an  Act  of  1752  was  ultimately  reduced  to 
six  per  cent. 

Another  Act  of  1668  makes  Negro  Slaves  Real 
Estate,  but  by  one  of  1672  they  are  declared  to  be 
Chattels  H  for  the  payment  of  debts,  and  recoverable 
by  Personal  Actions. 

An  Act  of  i66g  makes  notice  of  an  unregistered 
Deed  binding  on  a  subsequent  Purchaser. 


*  This  requisition  is  extended  to  the  case  of  Slaves  by  39  G.  3. 

t  Or  any  of  His  Majesty's  Judges,  or  the  Mayor  of  any  City  or 
Corporation  in  England,  &c.  the  Deed  being  recorded  in  the 
Island  within  twelve  months :  by  an  Act  of  1670. 

X  This  is  extended  to  Slaves  by  8  Ann.  ss.  27,  a8. 

§  By  an  Act  of  1670  no  claim  can  be  effectnal  unless  made  bj 
Action ;  and  one  Trial  is  to  be  conclusive. 

Lands  of  inheritance  seem  also  to  be  chattels  for  payment  uf 
debts.    See  19  Geo.  a.    See  also  4  Mod.  236. 
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Two  Acts,  one  of  13  Anne,  and  the  other  intitnled 
of  1 9  Anne,  contain  the  substance  of  the  English 
Statutes  of  Distribution,  and  that  relating  to  Testa- 
mentary Guardians. 

By  5  Geo.  2,  Mortgages,  Judgments,  Bonds,  8cc. 
on  which  no  payment  shall  have  been  made  for 
twenty  years,  are  made  Toid,  unless  kept  on  foot  to 
attend  the  inheritance,  8cc. 

An  Act  of  9  Geo.  2,  authorizes  the  Assignment  of 
Debts ;  if  married  women  are  necessary  parties  to  the 
Assignment,  they  must  be  duly  examined. 

ft  Geo.  3,  contains  the  principal  provisions  of  the 
Statute  of  Frauds;  and  Exemplifications  of  Wills 
are  to  be  ''  deemed  and  taken  as  proof  of  the  Ori- 
"  ginal  Will  to  all  necessary  legal  and  equitable 
"  purposes.'' 

2  Geo.  4,  for  relief  of  Insolyent  Debtors,  vests 
their  property,  upon  their  discharge  from  Custody, 
in  the  Remembrancer  of  the  Court  of  Exchequer. 

Grenade, 

This  Island  was  captured  by  the  English  in  1762, 
and  received  the  English  Law,  so  far  as  might  be 
suitable  to  its  condition,  from  the  King's  Proda- 
xnation  in  1763.  Campbell  v.  Hall,  Cowp.  204; 
Aitaniey  General  v.  Stewart,  2  Meriv.  143.  The 
Governor  sits  as  Chancellor;  and  there  is  a  Supreme 
Court  of  Judicature,  a  Court  of  Error,  a  Court  of 
Ordinary,  and  some  other  Courts. 

By  an  Act  of  7  Geo.  3,  Interest  is  reduced  to  six 
per  cent. 

By  another  Act  of  the  same  year.  Purchases  made 
by  the  Kings  subjects  are  confirmed,  and  all  claims 
against  them  not  prosecuted  before  loth  February 
]  768,  (unless  recognized  in  the  Purchase  Deed)  are 
barred. 
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By  another  Act  of  7  Geo.  3^  (amended  by  lo.  0. 3,) 
all  Deeds  relating  to  Lands  or  Tenements  in  Grenada 
or  the  Grenadines,  are  to  be  recorded,  or  will  be  T<nd 
against  subsequent  Purchasers  or  Mortgagees.  Deeds 
made  in  Europe,  and  recorded  within  twelve  months, 
have  the  same  efieot  as  if  recorded  immediately.  If 
made  in  Great  Britain  or  Ireland,  *  they  may  be  ac- 
knowledged or  proved  before  the  Chief  Magistrate  of 
a  City  or  Town  Corpomte,  and  transmitted  nnder  the 
Seal  of  the  Corporation.  Femes  Covert  bebg  parties 
are  to  be  examined,  and  the  examination  indorsed,  and 
tha  Deed  to  have  the  effect  off  Fine  and  Recovery. 
Wills  %  of  Lands  or  Tenements  not  to  be  pleaded  or 
admitted  as  evidence,  until  proved  before  the  Go- 
vernor or  other  person  having  power  to  take  Probate, 
and  recorded.  Copies  of  recorded  Deeds  and  Wills 
may  be  pleaded  and  given  in  evidence  as  originals. 
The  time  of  entry,  indorsed  by  the  Registrar,  to  be 
•   deemed  the  time  of  registry. 

By  another  Act  of  the  same  year, ''  all  Negroes  and 
"  other  Slaves  in  these  Islands,  and  also  the  homed 
''  cattle,  horses,  mules  and  asses,  commonly  used, 
employed  and  worked  upon  and  about  any  Planta- 
tion or  Plantations,  and  all  coppers  and  stills  and 
**  other  plantation  ut^iails,  are  declared  real  estate 
"  of  inheritance,  and  affixed  to  the  Freehold,''  See. 
Slaves  without  Land  are. also  made  to  descend  to  the 
Heir,  and  sujbject  to  Dower.  Some  expressions  how- 
ever are  used  which  seem  to  indicate  an  opinion  that 


*  See  farther  31  Geo.  3,  5.  38. 

t  By  34  Geo.  3,  an  acknowledgment  before  a  Justice  of  the 
Court  of  Common  Pleas  in  Grenada,  England,  or  Ireland,  is  re- 
q  aired ;  and  the  operation  of  such  Deeds  is  expressly  extended 
to  Estates  Tail. 

t  By  31  Geo.  3,  s.  40,  Engii^  Probates  are  made  primA  foek 
evidence. 
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the  right  of  Dower  depends  npon  the  Husband  dying 
seised.  If  a  third  part  in  valae  of  the  Husband's 
estate  be  devised  to  the  Widow,  though  not  expressed 
to  be  in  bar  of  dower,  she  must  make  her  election. 
Deeds  relating  to  Slaves  to  be  recorded  as  those  con* 
ceming  Land.  By  10  0. 3,  this  Act  is  amended,  the 
Slaves  and  Stock  being  made  subject  to  the  debts  of 
the  deceased,  for  which  purpose  they  may  be  inven* 
toried  by  the  Executors  or  Administrators.  And  the 
Widow  is  not  to  have  Dower  of  any  Slaves,  Stock 
or  Utensils  of  her  Husband,  which  have  been  sold  by 
the  Provost  Marshal  for  payment  of  his  debts,  or  by 
rirtue  of  any  Judgment  or  Decree.  This  Clause  may 
be  thought  to  correct  the  language  of  the  former  Act 
XBlating  to  Dower. 

By  another  Act  of  10  G.  3,  (for  removing  doubts) 
the  Statute  of  Frauds  is  declared  to  be  in  .force  in 
Grenada  and  the  Grenadines. 

By  an  Act  of  24  O.  3,  Sales  decreed  by  the  Island 
Court  of  Chancery  may  be  effected  by  the  Registrar 
of  the  Court,  acting  in  the  name  of  the  Defendant 
who  ought  to  make  the  conveyance. 

By  another  Act  of  24  G.  3,  Mortgagors  are  pro- 
hibited from  selling  their  Slaves  apart  from  the  Plan- 
tation, (except  in  certain  cases)  without  consent,  of 
the  Mortgagees,  on  pain  of  forfeiture  of  the  Equity 
of  Redemption.  The  rest  of  the  Act  relates  to  sales 
by  the  Marshal  of  the  Equity  of  Redemption  of  mort* 
gaged  Slaves,  ajid  contains  provisions  for  preserving 
the  rights  of  the  Mortgagee. 

31  G.  3,  among  other  things^  enacts  in  s.  56,  that 
Judgments  shall  be  docketed.  Executions  to  bind 
goods,  chattels  and  slaves,  only  from  time  of  lodg- 
ment in  the-  Marshal's  Office.  The  Act  contains  also 
many  regulations  of  Marshal's  Sales ;  extends  the 
power  of  sale  to  trust  estates ;  annuls  fraudulent 
conveyances ;  adopts  the  English  Statute  of  Frau- 
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dolent  Devises;  and  enables  the  Marshal  by  oott- 
vejrance  in  the  lifetime  of  the  debtor,  to  dispose  of 
his  estate  tail  as  by  Fine  or  Recovery. 

By  53  O.  3,  all  reasonable  and  necessary  supplies 
made  to  a  Plantation,  and  other  expenses  bestowed 
npon  it,  within  eighteen  months  previous  to  a  sale  or 
other  change  of  property,  are  charged  npon  the  new 
proprietor;  and  the  like  expenses  incurred  within 
eighteen  months  before  the  death  of  the  proprietor 
are  made  a  primary  charge  upon  the  estate. 

^y  59  ^-  3f  ^^^^  years  of  peaceable  possession, 
unless  by  virtue  of  a  Particular  Estate,  &c  are 
made  a  bar  to  all  claims  unless  asserted  within  the 
following  periods,  from  the  date  of  the  Act,  or  re- 
moval of  disabilities ;  if  the  claimants  reside  in  the 
West  Indies,  within  twelve  months;  if  in  North 
America,  within  eighteen  months;  if  in  Europe, 
within  two  years;  if  in  Africa  or  the  East  Indies, 
within  three  years.  And  all  securities  dormant  for 
twenty  years  are  made  void. 

St.  Vincent. 

This  Island  became  subject  to  English  Laws  in 
the  same  manner  as  Orenada.  It  has  a*  Court  of 
Chancery,  a  Court  of  King's  Bench  and  Common 
Pleas,  a  Court  of  Error  and  Appeal,  a  Court  of 
Ordinary,  &c. 

By  7  G.  3,  *  Slaves  are  made  Real  Estate,  but 
with  a  Power  to  Executors  and  Administrators  to 
inventory  them  for  payment  of  debts ;  and  also,  ia 
order  to  prevent  a  sale  of  the  Slaves,  to  charge  the 
amount  of  debts  and  legacies  which  they  may  have 
paid  upon  the  Plantation. 

•  By  1  G.  4,  this  Act  is  repealed,  and  a  temporary  Act  to  the 
Kkc  effect  substituted. 


By  another  Act  of  7  G.  3,  a  Deed  executed  by 
husband  and  wife,  and  acknowledged  before  a  Justice 
of  the  Court  of  Common  Pleas  in  England,  Ireland 
or  St.  Vincent,  is  made  equivalent  to  a  Fine  or  Re* 
covery:  provided  that  the  Wife  be  examined,  and 
her  examination,  with  the  acknowledgment,  indorsed 
upon  the  Deed,  and  subscribed  by  the  Judge ;  and  the 
Deed  be  enrolled  in  the  Registrar's  office  in  the  Island 
within  six  months,  and  if  made  in  England  or  Ireland, 
then  in  the  Court  of  Chancery  of  that  kingdom. 

By  10  G.  3,  all  deeds  and  instruments  (except 
Wills)  relating  to  Lands,  Slaves,  &c.  to  be  acknow- 
ledged before  the  Registrar,  if  executed  in  St.  Vincent, 
within  thirty  days;  if  in  Grenada,  the  Grenadines, 
Tobago,  Dominica,  or  Barbadoes,  within  three  Calen- 
dar Months;  if  in  the  Leeward  Caribbee  Islands^ 
within  four  Calendar  Months;  if  elsewhere  in  His 
Majesty's  dominions,  within  twelve  Calendar  Months 
from  the  date ;  and  thence  to  be  as  valid  as  if  regis- 
tered on  the  day  of  the  date.    In  case  of  accident  in 
crossing  the  sea»  two  years  are  allowed ;  witli  these 
exceptions.  Deeds,  &c.  to  be  valid  against  subsequent 
purchasers  (Ht  incumbrancers  only  from  the  time  of 
acknowledgment.    Parties  may  appoint  Attomies  to 
acknowledge  the  Deed;  which,  with  the  Power  of 
Attorney,  must  then  be  proved  before  some  Justice 
of  Common  Pleas  in  St  Vincent,  or  the  Chief  Magis- 
trate of  some   City  or  Town  Corporate,  &c.   and 
certified  under  the  hand  of  the  former,  or  seal  of  the 
latter.    No  Will  concerning  Realty  tp  be  evidence 
till  proved  before  the  Governor,.  8cc.  and  entered  at 
large  in  the  Registrar's  Office.    Copies  of  Deeds 
and  Wills,  (with  an  exception  as  to  Leases,)  attested 
by  the  Registrar,  to  be  as  good  evidence  as  Originals. 
Recorded  Deeds  to  operate  without  Livery.    TI|e  Act 
also  contains  provisions  for  the  registration  of  Deeds 
previously  made. 
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By  26  G,  3,  Probates  of  Witts  are  prima  fade 
evidence ;  Judgments  are  to  be  deleted ;  and  Mai^ 
shal's  Sales  to  be  made  as  there  directed.  By  55  G*  3> 
tbe  Conveyance  upon  any  such  Sale  may  be  made  by 
the  Marshal's  successor  in  office. 

By  3&  0. 3,  Interest  is  not  to  exceed  six  per  cent. 

Domunca* 

This  Island  also  received  the  English  Laws  by  the 
Proclamation  of  1763.  Among  other  Courts,  it  has 
a  Court  of  Chancery,  a  Court  of  Common  Pleas^  a 
Court  of  Error,  and  a  Court  of  Ordinary. 

By  Acts  of  .16  G.  3,  is  0. 3,  and  14  G.  3,  all* 
Conveyances^  &c.  of  Lands,  Tenements  or  Slaves,  are 
made  void  as  against  subsequent  Purchasers  or  Mort- 
gagees, unless  recorded  within  three  months  after 
execution,  if  made  in  I>ominica ;  if  in  any  of  tiie 
neighbouring  Islands,  then  within  6ix  months ;  and 
if  in  North  America,  Jainaica,  or  Europe,  (except  in 
case  of  accidents  at  sea,)  within  twelve  mondm; 
but  deeds  made  before  the  Act  of  12  G.  3,  are 
allowed  to  be  afterwards  recorded ;  and  further  pro- 
vision is  made  by  14  G.  3,  for  Deeds  already  made. 
The  usual  form  of  acknowledgment  or  proof  before  a 
Chief  Magistrate,  8iC.  is  required.  Femes  Covert  to 
l)e  examined  by  the  same  persons,  and  the  examina- 
tion indottied,  upon  which  the  Deed  to  have  tike 
effect  of  a  Pitie  and  Recovery.  Wills  not  to  be 
pleaded  or  admitted  as  evidence  tin  proved  and 
recorded.  Copies  attested  by  the  Registrar  to  be  as 
good  evidence  as  Originals.  Time  of  entry  to  be 
iodorsed,  and  taken  for  time  of  registry.  Recorded 
Deeds  to  have  the  effect  of  Livery. 

By  16  G.  3»  Interest  is  reduced  to  six  per  cent. 
«  —  ■ 

*  As  to  Letters  of  Attorney,  see  58  G.  3. 
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By  43  O.  3^  Provision  is  made  against  the  holding 
of  Real  Property  by  Aliens. 

By  another  Act  of  43  0. 3,  Exemplifications  and 
Probates  of  Wills  are  made  primA  fade  evidence, 
bnt  not  so  as  to  alter  the  forms  required  by  law  for 
devises  of  Real  Estates;  the  Act  also  contains  othe^ 
provisions  relating  to  evidence  of  Deeds,  and  copious 
regulations  of  Sales  by  the  Marshal.  From  the  tenour 
of  this  Act  it  would  appear  that  Slaves  are  consi* 
dered  as  personal  estate. 

By  3  O.  4,  Tenant  in  Tail,  by  Motion  in  the 
Court  of  Common  Pleas,  may  obtain  a  Rule  enabling 
him  to  bar  the  entail  by  Deed. 

Tobago, 

This  Island  appears  also  to  owe  its  EngUsh  Laws 
to  the  Procltoiatlon  of  1763;  it  has  Courts  (among 
others)  of  Chancery,  of  Common  Plea^  of  Ordinary, 
and  of  Error. 

By  an  Act  of  8  Geo.  3,  the  rate  of  interest  is 
reduced  to  eight  per  cent,  and  by  an  Aet  of  15th 
March  17949  is  further  reduced  to  #ix  per  cent. 

By  an  Act  of  8  0. 3,  amended  by  13  G.  3,  a)! 
conveyances  and  instruments  relating  to  lands  or 
tenements  shall  be  duly  entered  and  reccHrded  in  the 
Registrar's  Office  mthin  two  months  after  their  exe- 
cution, if  made  in  Tobago;  within  six  months,  if 
made  in  any  of  the  neighbouring  Islands ;  within 
nine  months,  if  in  North  America ;  and  within  fifteen 
months,  if  in  Jamaica  or  any  part  of  Europe;  or 
otherwise  shall  be  void  against  bondjide  purchasers 
&r  valuable  oonsideration,  and  creditors  who  sliall 
have  recorded  their  mortgages.  8u^  in  time  an^ 
without  notice.  A  saving  is  introduced  for  Deeds 
last  ai  sea  or  otherwise  IntsBcepted*  The  JDeed,  if 
made  in  Great  Britain,  8cc.  to  be  acknowledged  or 
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proved  before  the  Chief  Magistrate  of  any  City  or 
Town  Corporate,  and  transmitted  under  the  seal  of 
the  Corporation,  If  a  Feme  Covert  be  party,  she  is 
to  be  privately  examined^  and  her  e3caminatioD  ia- 
dorsed  and  attested  by  such  Chief  Magistrate,  &c.; 
and  then  the  Deed  to  have  the  effect  of  i^e  and 
RecoFery  against  her.  Wills  relating  to  Lands  and 
Tenements  must  be  proved  before  the  Grovonor  ia 
Chie^  8lc.  and  recorded.  Office  Copies  of  recorded 
Deeds  and  Wills  may  be  pleaded,  and  are  as  good 
evidence  as  originals;  the  Time  of  Entry  in  the 
Registrar's  Office  to  be  indorsed  on  the  Instruments, 
and  to  be  considered  as  the  time  of  R^stry. 

By  another  Act  of  8  G.  3,  Slaves  are  made  Real 
Estate;  as  also  the  *  Mules  belonging  to  any  Plan- 
tation; and  all  boilers,  stills  and  still-heads,  and 
<>ther  Plantation  Utensils  belonging  to  Mills,  Boiling 
Houses,  and  Still  Houses ;  and  Deeds  and  Instra- 
ments  relating  to  Slaves  are  subjected  to  the  Registry 
Act. 

By  15  C^-  3»  B.34,  British  Probates  of  Wills,  being 
recorded  in  the  Secretary's  and  R^istrar's  Offices 
in  the  Island,  are  primd  facie  evidence  of  devises  of 
lealty.  The  Act  also  contains  many  regulations  re- 
lating to  Executions  and  Sales  by  the  MarshaL 

By  52  G.  3,  Supplies,  &c.  afforded  to  any  Planta- 
tion within  twelve  months  previous  to  any  change  of 
property  are  made  a  charge  upon  the  estate.  And  by 
3  G.  4,  this  charge  is  made  to  take  precedence  of  all 
others  under  certain  conditions. 

The  Bahamas. 

These  numerous  small  Islands  were  colonised  by 
the  English  in  1 666.    They  have  a  Court  of  Chaneeryt 

V(  *'To  these,  by  a  0.4^  arcmdded  Honied  Cattle,  Hones  sad 


li  Gemend  C^urt  of  Law,  a  Court  of  Error,  a  Court 
^  Ordinary,  and  several  other  Courts. 

By  an  Act  of  4  G.  3,  c.  i,  amended  by  46  O.  3» 
^16,  and  2  G.  4,  c  36,  all  Deeds  and  Conveyances 
affecting  lands,  tenements  or  hereditaJnents,  negroes, 
vessels,  or  other  estate,  may  at  the  election  of  the 
parties  be  registered  and  recorded,  so  as  to  give  the 
usual  advantages:  and,  as  to  lands,  tenements  or 
hereditaments,  and  *  negroes,  the  Deed  first  registered, 
being  for  good  or  valuable  consideration,  shall  have 
priority.  The  time  of  Registration  to  be  indorsed  on 
the  Deed.  Certificates  of  satisfaction  of  Mortgages, 
Judgments,  8cc.  may  be  entered  in  the  Register*  Deeds 
executed  in  Great  Britain,  &c.  acknowledged  before 
the  Chief  Magistrate  of  any  City  or  Town  Corporate, 
and  transmitted  under  the  Conunon  Seal,  may  be  re? 
corded  without  further  proof*  Office  Copies  as  good 
evidence  as  originals. 

By  40  G.  3,  c.  2,  the  English  Statutes  in  force 
within  these  Islands  are  ascertained.  See  also  50 
0. 3,  c.  4. 

By  41  G.  3,  c.  3,  legal  Interest  is  reduced  fstnm 
eight  to  six  per  cent. 

The  45  G.  3,  c.  ai,  regulates  executions  and  sales 
by  the  Marshal.  And  in  s.  16,  empowers  the  Judges 
of  the  General  Court  to  appoint  Commissioners  in 
Great  Britain,  &c  for  taking  the  examinations  and 
acknowledgments  of  married  women  in  order  to  bar 
their  right  of  dower  by  Deed. 

By  ^1  G.  3,  c.  15,  a  Deed  by  Husband  and  Wife, 
acknowledged  before  any  of  the  Justices  of  the  King's 
Bench  or  Common  Pleas  in  England  or  Ireland,  &c* 
the  Wife  being  at  the  same  time  exaniined,  and  the 
acknowledgment  and  examination  being  indorsed,  is 
made  effectual  to  pass  the  Wife's  estate. 


■*.■ 


*  Slaves  however  seem  to  be  personal  property. 
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By  a  Q*4p  t.  ip  •»  i6»  AspigDtntoti  of  Slavoi^  who 

have  not  beea  regisUred  according  to  the  piOTifiioos 
of  that  Adf  are  made  void*  And  by  4  Q.  4»  c  6,ft.6^ 
no  flak  or  transfer  U  to  be  made  by  which  dnve  fiuoir 
Uee  may  be  dinded* 

I%e  Bermudas. 

Theee  leknde  were  coloniaed  from  England  abont 
1609.  They  have  a  Court  of  Chancery,  a  Court  of 
General  A$Hu,  and  a  Court  of  Error,  with  aonie 
others. 

By  an  Act  of  3  Anne>  amended  by  aa  Q.  3,  the  Eng- 
lish Law  of  Distribution  upon  Intestacy  is  adopted. 

By  6  Anne,  a  quiet  possession  of  Lands  for  twenty 
years  is  made  n  good  Tidoi  except  against  peraons  ia 
rekmunder  or  reversion,  who  may  make  their  Claiia 
witinn  twenty  yeu«  after  the  cause  of  Action  accraedi 
Persons  disabled  may  claim  within  seven  yean  after 
their  disabilities  removed. 

By  19  6.  3,  and  43  G,3,  Deeds  noknowledged  be^ 
fore  the  Chief  Justice  of  one  of  the  Couitks  in  the 
island>  or  before  Commissioners  appointed  by  such 
Chief  Justice,  and  recorded  within  sit  montfaa  in  the 
6ecretary'(ft  Office,  Are  made  eflectual  to  pass  the 
^e^Blalies  1^  bar  the  Dower  of  Femes  Coveit« 

By  ee  0. 3,  Distresses  fbr  Rent,  and  Notiees  to 
Tencmts  at  Wfll,  ore  legolsAed.  It  sippears  by  lliis  Ael 
that  Slaves  ai^  persoiKal  estate* 

By  another  Act  of  34  G.  3,  Warranties  made  by 
Tenant  for  life  ^are  void  agesnst  pereons  in  reversion 
or  remainder;  and  aU Collateral  WimantieB  made  by 
a  person  net  haimig  an  estMe  of  teheritatice  in  pas- 
session  aia  void  against  his  heir. 

%  aO  Ck  3>  ^  partJenlars  of  every  mov^gaga  are 
to  be  given  in  to  the  Secretary's  Office,  m  ordtt-  ta 

have  preoedaace. 
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By  anoAer  Act  of  26  0. 3,  Asaigneesof  Bonds,  tea. 
may  sue  for  the  debt  in  their  own  name.  This  Act 
was  temporaiy,  bat  has  been  continued^  at  least  to 
Hist  June  i8d6. 

By  37  G.  3,  the  execution  for  debt  against  Real 
Estate  is  regulated. 

By  39  G.  3»  an  Estate  Tail  in  any  paxcel  of  land 
not  exoeeding  fiv^  acres  may  be  eonverted  into  Fee 
Simple,  by  Baigain  and  Sale,  Feoffinenl^  or  Lease  and 
Releaae^  recoided  in  the  Seeretaiy^s  Office. 

By  89  ^<  3«  Fines  and  RecoTeries  in  the  Island 
Ciooits  are  confirmed  and  regulated. 

By  60  G*  3i  (which  seems  to  be  only  a  tempciary 
Acl),  the  property  of  discharged  Prisoners  for  debt  is 
▼«sted  in  the  ProTost  Marshal  for  the  benefit  of  the 
Cieditom. 

« 

The  Leeward  Caribbee  Inlands, 

The  following  enactments  of  the  General  Assembly 
of  these  Islands,  of  4  Anne,  are  in  force  (so  far  as 
they  are  not  contioUed  by  the  peculiar  laws  of  each 
Island)  in  Antigua,  Montserrat,  St.  Christopher's, 
Nevis  and  the  Virgin  Islands. 

All  Negroes,  and  other  Slaves,  Cloppere,  Stills,  and 
all  Cattle,  Horses,  Asses^  commonly  used  and  exei^ 
cised  upon  and  about  any  plantation,  and  all  other 
plantation  utensilsi  are  declared  or  made  inheritance 
and  affixed  to  the  Freehold.  But  it  is  to  be  observed 
that  in  Montsenrat  and  St.  Kitt's,  and  also  in  the 
Vir^  Islands,  Slaves  axe  understood  to  be  persondi 
estate,  though  no  written  law  of  those  Islands  (or  at 
lefMt  of  the  two  last)  appears  in  opposition  to  this 
general  enactment. 

If  aliusband  devise  to  his  wife  a  third  part  of  his 
estate,  and  de^vise  the  rest  to  others ;  this  provision 
br  the  wife  shall  be  in  bar  of  Dower,  unless,  she  dis- 
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agree  within  three  years  after  her  hodband's  deaths  or 
her  own  subsequent  attainment  of  full  age. 

"  A  Deed  in  due  form  of  hw,  made  and  executed 
by  the  husband  and  wife,  of  the  plantations,  lands 
and  tenements,  negroes  and  other  hereditaments  of 
''  the  wife,  or  whereof  the  husband  was  solely  and  in 
"  his  own  right  seised  at  any  time  during  the  coyer- 
*'  ture,  or  whereof  the  husband  and  wife  were  seised 
in  right  of  the  wife,  or  the  husband  jcfintly  with  the 
wife,  or  by  tenant  in  tail  general  cht  speciali  and  by 
**  the  party  or  parties^  and  each  of  them,  from  whom 
''  the  interest  passes,  acknowledged  before  some  of 
**  Her  Majesty's  Justices  of  the  Ckmrt  of  Common 
^*  Pleas  in  England  or  Ireland,  or  of  any  of  the  Lee- 
"  ward  Caribbee  Islands  wherein  such  plantation^Sui. 
**  do  lie/'  shall  have  the  effect  of  Fine  or  Recovery. 
Provided  that  the  Wife  who  is  a  party  to  such  Deed 
be  of  fuU  ag^,  and  be  pnvately  examined  by  the  Judge, 
and  her  examination  indorsed,  together  with  the  ac- 
knowledgment of  the  party  from  whom  the  interest 
passes,  and  that  such  acknowledgment  be  subscribed 
by  the  Judge.  Every  such  Deed  is  also  to  be  mroBed 
at  length  in  the  Secretary's  or  R^strar's  Office  cf&Bi 
Island  wherein  the  estate  lies  (if  the  Deed  be  executed 
and  acknowledged  in  any  of  the  Leeward  Oaribbee 
Islands),  within  six  calendar  montbs  after  the  acknow^* 
ledgment ;  and  if  the  Deed  be  executed  and  acknow* 
ledged  in  England  or  Ireland,  then  to  be  inrolled  at 
length  in  the  High  Court  of  Chancery  of  die  same 
kingdom,  within  six  calendar  months  after  the  ae^ 
knowledgment  And  the  acknowledgment  subscribed 
by  the  Judge  shall  be  a  sufficient  proof  of  the  dne 
execution  of  the  Deed ;  and  the  Record,  or  an  Exekn. 
plication  or  Attested  Copy  of  such  Deed,  shall  be 
allowed  to  be  given  in  evidence,  where  the  original 
Deed  is  mislaid  and  cannot  be  procured. 
By  an  Act  of  38  G.  3,  (which  does  not  appear  to 
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0Xtead  to  the  Virgin  Islands,  as  they  were  separated 
from  the  rest  in  1773»>  Debts  for  provisions  and 
clothing  supplied  to  SlaTes  belonging  to  a  Plantation, 
or  not  less  than  twenty  in  number,  are  to  be  considered 
as  specific  or  prior  liens  on  the  Slaves,  if  an  Action 
jbe  commenced  within  one  year. 

This  Island  was  settled  by  the  English  in  1632.  It 
has  a  Ck>art  of  Chancery,  a  Court  of  Error  and  Appeal, 
ti  Court  of  Common  Pleas,  a  Court  of  Ordinary,  and 
other  Courts. 

By  several  Acts  of  Assembly,  the  registration  of 
Deeds  is  required ;  and  ultimately,  by  4  G.  3,  it  is 
provided  **  that  all  Deeds,  Conveyances  and  Assu- 
**  ranees  which  shall  be  executed  in  any  parts  beyond 
"  the  seas,  of  and  concerning  lands,  tenements,  slaves, 
''  rents,  and  other  freeholds  and  inheritances,  lying 
*'  and  being  in  Antigua,  or  the  Islands  adjacent  and 
"  (hereto  belonging,  shall  be  good  and  effectaal  to 
^*  pass  estates  and  interests,  8cc.  according  to  the  pur- 
port, words,  and  lawful  intention  of  the  same  Deeds, 
without  livery  of  seisin  or  attornment,"  8cc«  and  to 
bar  estates  teil,  8cc.  Provided  always,  that  the  Deeds 
be  recorded  in  the  Registrar's  Office  within  two  years 
after  execution.  And  with  respect  to  estates  tail  and 
married  women,  the  provisions  of  the  *  Act  of  General 
Assembly  before  mentioned,  are  adopted.  Deeds  ac- 
knowledged and  certified  according  to  that  Act  may 
be  recorded  without  farther  proof  or  acknowledgment. 
Office  Copies  as  good  evidence  as  the  originals.   The 
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•  By  39  G.  3,  the  Deed  toay  be  acknowledged  before  any 
Jastice  of  the  King's  Bench  (as  well  as  of  the  Common  Pleas), 
•r  any  Baron  of  the  Exchequer^  in  England  or  Ireland. 
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iMMut  of  brii^^mg  the  Deed  to  die  Office  is  te  bt 
indoned  as  the  time  of  ngiatratioiu 

By  «7  Car.  t,  a.  11.  ''  In  actions  eonewming  the 
^  Tides  of  Lands,  it  shall  be  a  good  plea  in  bar  to 
such  actiom  for  the  defendant  to  allege  that  behead 
diey  whose  estate  he  hath,  baye  been  in  qmt  aad 
peaceable  possession  of  the  said  land  in  questioD, 
for  and  during  the  space  of  five  years ;  and  this  plea, 
duly  entered,  shall  bar  the  plainti£P  or  demandant^ 
**  unless  he  can  disproye  the  same,  or  make  it  a{qpeir 
''  that  the  said  five  years  ijuiet  possession  incomd 
during  die  time  the  said  plaintiff  or  demandant  ym$ 
under  the  age  of  twenty-one  years,  a  woman  under 
"  coverture,  or  of  unsound  memory,  or  that  the  defien- 
**  dant  or  tenant  held  the  same  as  his  attorney,  tenait, 
servant  or  oveiseer,  [or]  by  virtue  of  some  particaltf 
estate  for  years,  life,  or  in  tail^  which  at  or  befoie 
the  time  of  the  action  brought  was  expired.''    And 
by  s,  12,  all  claims  to  lands  or  tenements  must  be 
made  by  Action  at  Law;  and  by  s.  13,  mast  be 
brought  to  trial  within  five  years,  or  the  plaintiff  te 
be  for  ever  barred.    See  also  4  W.  &  M»  and  5  0. 1, 
which  are  retroi^ctive  Acts. 

By  4  W.  &  M.  Slaves  are  declared  to  be  Real  Es- 
tate, but  with  power  to  Executors  and  Administratois 
to  inventory  them,  &c»  for  payment  of  debts. 

JBy  I  Anne,  Protestant  Ahens  are  enabled,  under 
certain  restrictions,  to  purchase  lands,  8cc 

Another  Act  of  the  same  year  regulates  the  rights 
of  the  perscmal  representatives  of  deceased  tenants^ 
and  the  persons  in  remainder  or  reversion,  &c  irith 
respect  to  emblements  and  improvements. 

By  11  G.  3,  Legal  Interest  is  reduced  to  ux  per 
cent,  after  1st  October  173^* 

By  31  O.  a.  Infant  Trustees  or  Mortgagees  may 
convey  by  direction  of  tiie  Court  of  Chancery  or 
Exchequer  of  Antigua. 
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By  36  O.  ^  Agreemeats  for  ^m^k  of  UmAa,  filareg, 
tenements  or  hereditaments,  or  made  in  consideration 
of  marriage,  mnst  be  in  writinn^  and  signed  by  the 
party  to  be  charged  therewi;^  or  sonie  other  person 
thereapon  by  him  lawfully  aathoriaed.  '^  All  devj^e^ 
and  bequests  of  any  lands,  slaves  or  tenements  shall 
be  in  writing  and  signed  by  the  devisor,  or  by  some 
other  person  in  his  presence,  and  by  his  express 
*'  directions^  as  his  last  will  and  testament,  in  the 
^^  presence  of  one  credible  white  witness,  who  shall 
*^  attest  and  subscribe  the  same  in  the  presence  of  th^ 
^'  said  Devisor,  ot  shall  be  wholly  written,  dated  and 
subscribed  by  the  proper  hand  of  the  said  devisor, 
or  else  shall  be  utterly  void/'  But  Wills  of  persons 
of  colour  may  be  attested  by  any  firee  persons  of  colour* 
Devises  to  be  revoked  in  like  manner,  or  by  cancel- 
lation, 8cc.  Devises,  8&e.  to  the  attesting  witness  are 
made  void ;  hut  a  Creditor  whose  debt  is  charged 
upon  land  by  the  Will  may  be  a  Witness. 

By  26  0. 3,  the  application  of  money  raised  under 
an  execution  is  regulated. 

By  31  O.  3,  (a  temporary  Act,  but  continued  at 
least  down  to  iB36»)  »•  69*  Probates  of  Wills  are 
prima  fade  evidenoe,  the  Wills  and  Probates  being 
first  recorded  in  the  Secretary's  Offioe,  and  (for  de- 
vises of  realty)  in  the  Registrar's  Office  also.  By  s.  93, 
Executions  bind  Slaves  and  Goods  only  from  the 
time  of  delivery  to  the  MacshaL  By  s.  100,  Convey- 
ances are  declared  void  against  Creditors,  unless  the 
party  to  whom  they  are  made  prove  them  to  be  for 
yaluable  consideration.  By  s.  101,  the  Ei^ish  Sta* 
tttte  of  Fraudcilent  Devises  is  adopted.  By  s.  los^ 
the  benefit  of  a  Trust  is  made  AsseUi^  and  saleable  on 
execution  for  dieibt;  and  estates  -pur  amtre  vie  are 
inade  devisaUe.  The  rest  of  the  Act  relates  princi- 
pally to  Sales  by  the  Marshal. 

By  50  G.   3,  provision   is   made  for  Partitions 
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betwam  Oopaitenen,  Jointrtenants  and  Tenants  in 
Common. 

By  1  Q.  4,  provision  is  made  for  the  relief  of  In* 
solvent  Debtors,  being  in  prison  on  1st  August  1820 ; 
and  their  property  is  vested  in  the  Deputy  Provost 
MarshaL 

MomUerrai. 

This  Island  was  first  planted  by  the  English  in 
1632.  It  has  Courts  of  Chancery,  of  King's  Bench 
and  Common  Pleas,  of  Error,  of  Ordinary,  &c. 

By  an  Act  of  9  Car.  2,  all  written  Instruments 
made  in  the  Island  (with  some  exceptions),  if  not 
made  in  the  Secretary's  Office,  and  by  him  or  his 
substitute,  are  to  be  void. 

By  3  G.  2,  among  other  things.  Sales  by  the  Mar* 
shal  are  regulated ;  and  the  English  Statutes  of  Dis- 
tribution upon  Intestacy  are  adopted.  See  also 
26  G.  2. 

By  an  Act  of  the  same  year,  as  also  by  one  of 
4  Anne,  a  limitation  of  time  is  fixed  for  suits  relating 
to  land ;  but  the  provisions  are  not  prospective. 

By  9  G.  2  all  sums  of  money  which  may  be  lent  by 
any  Merchant  or  Factor  in  Gtreat  Britain  to  any  per* 
son  residing  in  Montserrat,  shall  carry  interest  accord- 
ing to  the  legal  rate  in  Great  Britain,  as  if  secured  by 
Bond. 

By  another  Act  of  the  same  year.  Interest  is  reduced 
to  eight  per  cent. 

By  26  0. 2,  the  principal  provisions  of  the  English 
Statute  of  Frauds  are  adopted.  And  with  respect  to 
Slaves,  (which  are  declared  to  be  Chattels  by  the 
practice  of  the  Island,)  writing  and  signature  are  made 
necessary  for  their  transfer;  but  Wills  relating  to 
them  are  not  required  to  be  attested,  unless  for  the 
revocation  of  a  prior  Will,  in  which  case  two  witnesses 
are  required. 
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'  By  28  0. 2,  a  Memorial  of  every  Deed  or  CotiYey^ 
ance,  and  Will,  relating  to  Lands,  Tei\ements,  Here- 
ditamenta  or  Slaves,  may  be  registered,  and  Deeds 
not  first  registeiedt  and  Wills  not  registered  in  time, 
are  to  be  void  against  subsequent  purchasers  and 
mortgagees  for  valuable  oonsidemtion*  Wills  are  to 
be  regisieredi  if  the  Testator  die  in  Montserrat,  within 
six  months ;  if  within  any  other  of  the  Leeward 
Caribbee  Islands,  within  twelve  months ;  and  if  be- 
yond the  seas,  within  three  years  ;  but  a  proviso  is 
added,  allowing  a  memorial  of  contest  or  impedi- 
ments to  be  registered  within  the  same  time  respec- 
tively. Deeds  and  Wills  may  also  be  inrolled  at 
length,  and  die  Office  Cc^es  of  them  wiQ  be  good 
secondary  evidence*  This  inrcdment  renders  the  re- 
gistration of  a  Memorial  unnecessary.  Certificates  of 
the  satisfaction  of  Mortgages  may  also  be  inroUed. 

Sl  Chrutapher*s. 

This  Island  was  first  settled  by  the  English  in 
1623.  It  has  Courts  of  Chancery,  of  King's  Bench 
and  Common  Pleas,  of  Error,  of  Ordinary,  &c. 

By  10  G.  1,  and  15  G.  2,  Sales*  by  the  Marshal 
are  regulated.  And  by  the  former  of  these  Acts,  the 
English  Statutes  of  Distribution  on  Intestacy,  and 
Statute  of  Frauds,  amongothers^  are  adopted.  Interest 
also  is  reduced  to  eight  per  cent ;  and  Attornment  is 
mada  unnecessary. 

By  3  G.  2  and  31  G.  2,  Deeds  and  Conveyances,  and 
WiHb,  ralating  to  Lands,  &c.  or  to  Slaves,  are  to  be 
registered ;  absolute  Conveyances  and  Wills,  within 
three  calendar  months  after  execution,  or  the  Testa- 
tor's death,  if  taking  place  in  St.  Kitt's,  but  otherwise 
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*  See  tAwB  51  G.  3. 


within  two  yeftrs;  Mortgages  wiihtn  o&  eaieiidar 
moath,  or  oba  year.  Deeds  to  be  acknowledged  or 
proved  (if  beyond  the  seas)  before  a  Jiutioe  of  the 
King's  Bench  or  Ckmmon  Pleas,  &c^  Incase  of  coft- 
test  or  impediment^  WiDs  may  be  registefed  widrin 
six  monllks  after  the  obstacle  r^noved.  The  limit»- 
tion  of  time  seems  to  be  material,  in  all  cases,  only 
as  affottling  ati  equivalent  to  immediate  re^stiatiiui. 
Office  Copies  are  made  good  secondary  evidence. 
*  By  5  6«  4,  provision  is  made  for  Mortgages,  tie. 
to  Corporations  and  Companies. 

w 

The  English  are  said  to  have  settled  on  tfds  Island 
in  1 6e8.   It  has  Conrts  of  Chancery,  of  King's  Bendi 
ttoA  Common  Pleas,  of  Error,  of  Ordinary,  8cc. 
.  By  a  W.  &  M.  the  English  Statute  of  Frands  is 
by  implication  adopted. 

By  10  W.  &  M«  the  Slaves,  Coppers,  Mills  and 
Stills  of  persons  dying  intestate  are  made  chattels, 
40  fiur  as  to  be  distributed  amoa^  tbeirchildren  sBthe 
law  directs.  The  law  here  meant  is  {unobably  that 
contaijaed  in  the  English  Statutes  «rf  Distribution. 
This  Aet  of  the  Assembly  of  Nevis  is  recognised  and 
confirmed  in  the  Act  of  General  Assembly  of  4  Anne 
before  mentioned^  relating  to  the  same  subjects. 

By  12  W.  &  M.  Purchases  of  Lands»  fcc  hf 
Papists,  are  made  void« 

By  8  Anne,  and  2  G.  3,  Deeds,  Conveyances  and 
Wills,  relating  to  messuages,  lands,  tenements,  here- 
ditaments or  slaves  (being  of  the  nature  of  rofd  estali^ 
&c.)  are  to  be  register^  in  ibe  Secretary's  Office; 
and  agaiasl  subsequent  piurcbasers  and  mortgagees^ 
such  Beeds  or  Conveyances,  unless  fic^t  registered, 
and  Wills  unless  registered  in  due  time,  are  made 
void.  AH  such  instruments  to  be  acknowledged  or 
proved,  (if  in  Great  Batuii  or  irdand,)  befae  a  Jos- 


lice  of  B«  R»  €r  C.  B*  or  Baran  of  the  "^chequer. 
The  time  of  Registry  to  be  iodoned*  WiUs  to  be 
legtBtered  within  ibiee  calendar  neooths  after  T^sta^ 
tor's  death,  if  in  Nevis,  or  within  two  years,  if  be* 
yond  the  seas ;  or  Memorial  of  contest  or  impediment 
to  be  entered  within  the  same  time,  and  then  the  Will 
to  be  registered  within  six  months  after  removal  of 
the  obstacle.  But  purchasers  not  to  be  prejudiced  by 
any  concealed  Will,  unless  actually  registered  within 
four  years  after  the  Testator's  death.  Certificates  of 
satlsihdtioti6f  Mortgages  may  also  be  recorded.  Giftas 
of  slaves  which,  not  bemg  sifized  to  any  Plantation, 
lure  personal  estate,  must  also  be  recorded,  or  will  be 
toid.  Office  Copies  ate  tnade  good  secondairy  evi^ 
dencd. 

•  By  9  Ck  3,  Mortgages  of  Slaves  are  lequired  to  be 
invoUed  immediatdiy,  if  made  in  the  Island,  and 
within  twdye  calendar  months  if  ebewl^fe*  Office 
Copies  are  made  good  evidence. 

By  54  O.  3,  provisions  are  made  for  extending  tiie 
Act  of  General  Assembly,  relating  to  Deeds  having 
the  effect  of  Fines  and  Recoveries,  to  Deeds  executed 
in  the  East  Indies. 

By  6  G.  4,  provision  is  made  for  Mortgages,  &c. 
to  Corporations  and  Companies. 

The  Virghi  Islands* 

These  Islands  seem  to  have  been  peopled  by  the 
English  about  1 666.  They  have  Courts  of  Chancery, 
of  Common  Pleas,  of  Error,  of  Ordinary,  8cc. 

No  Acts  of  Assembly  necessary  to  be  here  men- 
tioned occur  in  Mr.  Howard's  collection. 
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The  rest  of  His  Majesty's  Cokmies  in  the  Western 
Hemisphere  are  governed  for  the  most  part  by  the 
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Laws  of  other  £iiropeaii  Nations  from  which  they 
have  been  conquered,  though  mth  considerable  mo- 
difications introduced  by  Oidecs  in  Council.  These 
Laws  have  no  connexion  with  the  present  work. 


ne  East  Indies. 


It  sometimes  happens  that  questions  relating  to 
Real  Property  situated  in  the  Cities  of  India  occu- 
pied by  tiie  English  come  to  be  decided  in  English 
Courts  of  Equity.  On  this  head  the  reader  may 
consult  Larkim  t«  Larkins,  3  B.  &  P.  16;  log. 
Qardmer  ▼.  Fell,  1  J.&  W.  2S;  Cummh^ ▼.  ForretUr, 
d  J.  &  W.  334 :  from  which  Cases  it  may  be  collected 
that  in  general  the  Common  Law  of  England,  though 
modified  by  the  Customs  of  the  place,  and  also  that 
the  Statute  of  Frauds,  as  relatii^  to  Derises,  or  some 
similar  Law,  is  in  force  at  Calcutta.  The  Law  of 
Real  Property  in  these  Settlements,  however,  appears 
in  general  to  be  in  a  very  uncertain  state. 


INDEX. 


The  Numbers  refer  to  ike  Pagee. 


ACT  OF  PARLIAMENT.    See  STATUTE. 

Private,  effect  and  evidence  of,  159. 
interpretation  of,  191. 

ACTION  REAL. 

Most  be  brought  against  the  tenant  of  the  freehold, 

8.  3i»  33.  131. 
Must  be  grounded  on  a  prior  seisin,  123. 
Possessory  or  droitural,  X23,  &  n.  126. 
Formedon,  201,  &c. 
Quare  Impedit,  382,  &c. 
As  to  copyholds,  406. 

ACTION  OF  EJECTMENT. 

Nature  and  incidents  of,  132,  &c.  290. 486,  n. 

By  Mortgagee,  277,  n.  451. 

By  landlord,  335. 

By  copyholder,  406.  416. 

ACTION  OF  TRESPASS. 
Where  it  lies,  136.  408. 

ACTION  OF  DEBT. 

Where  it  lies,  285,  n.  337,  338.  36ff. 

ACTION  OF  COVENANT. 

Nature  of,  and  where  it  lies,  183.  337. 
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INDEX. 

ACTION  ON  THE  CASE. 
Where  it  lies,  338.  354. 

ADVERSE  POSSESSION. 

Whatisy  I30i  -      ' 

ADVOWSON. 

Nature  and  kinds  of,  379,  &c. 

Exercise  of  the  right  by  presentation,  &c.  381. 

Remedies  fbr  disturbanoe  of^  38^. 

xioeto-)  3v3«- 

Conyeyance  of,  384. 

Grant  of  nextpresentation,  &c.  385. 

Immediate  right  of  presentation  to,  inalienable,  385. 

Contracts  relating  to,  when  void  for  simony,  386,  &c. 

Mortgage  of,  451.  n. 

ALIEN. 

Whb  is,  and  his  diid)illties,  &e.  68. 111. 501. 

ANNUITIES. 

An  evasion  of  the  lav  agaimt  usury,  81. 
Registration  of,  83, 
Distinguished  from  rents,  308. 
Securities  for,  342,  n. 

ANCIENT  DEMESNE. 
What  it  iBf  93,  n. 
Courts  of,  93,  n.  333* 
How  it  becomes  frank  fee,  324. 

ANTIGUA- 
Laws  of,  537. 

APPOINTMENT.    See  POWER. 

How  far  the  deed  of  appointment  is  one  with  die 

deed  creatoig  the  power,  115;  359. 
l^liere  it  defeats  a  right  of  dower,  1 18. 

covenant  running  with  thfe  land, 
170. 


MTDEX. 

APPOINTMENT-^onfiiiMcd. 

How  de  d«ed  miistbe  a^Mted,  147. 
What  words  will  amount  to,  ^64, 170.  igo. 
May  be  niade  by  deed  and  fine  together,  6$,  n. 
Where  it  is  void  firom  eaccos^  255, 2's6. 
By  willy  how  construed,  ^66. 

ASSETS. 

Signification  of  the  word,  236,  n. 

How  they  are  liable  to  debts^  236,  m  285,  286.  301 

466. 
What  are  legal^  285.  378.  385.  405.  422. 
What  equitable,  422.  465,  4^.  472,  n. 

ASSIGNMENT. 

Of  a  term,  how  made,  286. 

how  it  difiiers  from  an  unfletleiuie,  287. 
Of  a  recognizance,  &c  290* 
Presumption  of,  297. 
Of  a  mortgage,  456. 

ATTORNMENT. 

What  it  is,  15.  341, 

Made  unnecessary  by  statute,  15.  340. 

BAHAMA  ISLANDS. 
Laws  of,  532. 

BANKRUPT. 

Provisions  for  the  sale  of  his  property  in  general. 
85,  &c. 

copyhold  property, 

403- 
The  power  of  the  commissioners  extends  to  mere 

rights,  I2t. 
The  conveyance  by  the   commissioners  does  not- 

include  property  of  which  the  bankrupt  is  trustee, 

176,  II. 
Provision  for  barring  estates  taO,  226.503. 
as  to  judgment  creditors,  284. 
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INI>£X^ 

BANKRUPT— <;ofi^'nti#d. 

Hie  assignees  are  not  jrarcfaasers  for  nduaUe  coi»* 

sideration,  443^  it. 
The  surplus  of  hb  real  estategoes  to  his  l»ir,  444,  a. 
ITHiat  is  notice  of  an  aet  of  banlaruptcy>  478* 

BARBADOES. 
Laws  of,  523. 

BARGAIN  AND  SALE. 

What  it  is,  35.  45. 

Its  operation,  42.  48. 54.  238.  286.  411* 

Inrolment  of,  43,  &c.  147. 

OiEce  copy  of,  evidenoe,  155. 

BERMUDA  ISLANDS. 
Laws  of,  534. 

BIRTH, 

Proof  of  time  of,  kc  198, 199. 

BOUNDARIES. 

Evidence  of,  142.  326. 

CALCUTTA. 
Laws  of,  544. 

CHARGE  UPON  LAND  IN  EQUITY. 

Of  portions  for  children,  464. 

Of  debts,  465.  476. 

Of  legacies,  466.  476. 

Merger  or  extinguishment  of,  467,  6cc. 

'  •  •  • 

CHARITABLE  USES. 

Restraints  on  conveyances  to,  74.  41 1,  n.^ 
How  favoured,  227.  . 

TrusU  for,  446. 


INDEX. 

CHATTEL& 

What  interests  In  Land,  &c.  are  of  this  nature, 
5.  a33-  2^>  *c,  279.  343. 360,  n.  385. 406. 

Less  than  anj  freehold  estate,  268. 387.  304. 

How  transmitted  by  will,  or  upon  intestacy,  5.  301, 
&c.  304,  431,  Ac. 

Settlements  of,  304,  ice.  430. 

Remedy  for  recovery  of,  390.  301. 

Trusts  of,  430,  &c. 

Purchase  of,  from  executors,  476,  o. 

.  CHILDREN. 

Do  not  include  grand<^iUren,  181. 

Derise  to,  208. 

Posthumous,  may  take  a  remainder  as  if  bom  in  their 

&ther's  lifetime,  250. 
Whether  a  word  of  limitation,  or  of  purdiase,  2o8« 

263,  264. 

CHURCH. 

Lands  of,  inalienable,  75. 
Not  barred  by  length  of  time,  127* 
Right  to  pewtf  orseats  in,  363.  375,  n. 
Annexation  of  tithes  to,  373. 
Appropriation  of,  374,  375, ». 
Endowment  of  vicarage,  374. 
Peipetual  curacy,  380. 

Presentation,  institution,  and  induction  to,  381.  384. 
See  Advowson. 

corrupt  or  simoniacal,  386,.  &c. 
Resignation  of,  corrupt  or  sinumiacal,  386, 388* 

CODICIL.    See  WILL. 

What  it  is,  and  its  effect,  98. 189. 

COLONIES. 

Laws  of,  in  general,  499,  &c.    See  the  names  of  the 
jeveral  islands,  &c 
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INDEaU 

COMMON. 

What  lit  18^  350.  ZS9- 

The  several  kinds  of,  351.  358. 

ExtiDguishment  and  appordonment  of,  3^3. 

Title  to,  351,  ^2»  35^.  358. 388,  n.  414. 

Evidence  of,  353. 

Remedies  for  disturjl^ce  of,  354* 

Indosure  of,  3^  ^c.  ^Sy.  388,  a.  414. 

COMMON  LAW. 

Origin  and  nature  of,  3. 

CONDITION. 

To  be  enforcedly  entfj,  8.  lag.  375,39^. 

Effect  of  entry  for,  117.  237,  n.  238.  244.  391. 

Woi^ds  of,  9,  n*  $36. 

Must  be  lawful,  &c  g,  n.  aas.  267. 

Who  poaj  tfka  ^yaotage  of,  9,  n.  267. 

Implied  in  an  exchange,  19,  n.    And  in  a  partition 

between  coparceners,  io8. 
Cannot  be  inserted  in  a  fine,  25, ». 
May  be  made  by  a  separate  deed,  18^. 
How  interpreted  in  a  will,  103. 267. 
Annexed  to  an  estate  for  life,  236. 
Annexed  to  an  estate  which  never  becomes  vestedi 

368. 
Annexed  to  an  eitatp  fi>r  yean,  s^  335. 

CONFIRMATION. 
Effect  of,  238,  «. 

CONSIDERATION. 

Whare  and  what  necessary  foriaisingiwes,  34*  45. 

trusts,  420. 488. 
What  necessary  to  support  a  deed  against  creditonr 

or  purchasers,  7lB» 
Want,  or  non-appearance  of,  how  supplied,  79,  173. 
Receipt  for,  173.  ) 

Efiect  of  failure  of,  174. 488. 
Nomina],  45.  175. 


UTMX. 

CONSIDERATION-coiieiM^  > 

Simoniacaly  386. 
Inadequacy  of,  488.' 

COPARCENERS. 

Nature  and  inddentt  of  their  eetate,  107^  &c. 
One  is  not  heir  without  the  other,  113. 
Adverse  poesesdon  of  one,  I89. 
Of  anadvowBon,  384. 

COPY. 

Of  wiU  or  deed,  m  general  not  eridence,  1 54. 

Office^  of  bargain  and  sale,  155. 

Examined,  of  records,  155  andn.  159, 160,  161  • 

of  decrees  of  courts  of  equity,  and  depo- 
sitions of  witnesses^  367. 
Attested,  of  deeds,  &c.  157. 
Of  probate,  or  office  copy  of  will,  303. 
Of  rolls  of  court  baron,  333. 
Of  customaiy  court  rolb,  408. 

COPYHOLD. 

Nature  and  subjects  of  fhe  tenjor^t  388,  389.  416, 

Right  of  common,  388,  n.  414. 

Evidence  of  title  to,  389.  40a, ».  408. 413. 

Eyidence  of  customs,  409. 

Customary  court,  389. 

Surrender  of,  390,  &c»  3944  ZSfi'  Wfi*  4P9. 414»  4^6. 

480. 
Presentment  of  surrender,  393. 

Admittance  to,  390,  &c*  402. 406,  407,  and  n.  413. 

Mortgage  of,  391,  Sec* 

Fine  on  admittance,  391. 403, 403.  407^  n.  408. 

Release  of,  393»  394»  «•  404,  «- 

Title  of  lord  and  steward,  how  far  important,  395. 

414. 
Words  of  limitation  of,  395.  413,  n. 
Settlements  of,  396. 404, 
Distinguished  from  customary  freehold,  39^  399. 

401. 

N  N  4 


Ertitfci  tafl  m,  397. 415. 

Becovcriei  i<  398. 

SlidMtt  iippiicable  to,  398. 411,  a. 

*^^»^«»  «t  399,  Ac  403. 

Dcaoem  of,  4M.  405. 

Cooieiaioe  o^  00  Banknptcy,  403. 


Free  bendi,  405. 

fiir,  40GL  416. 

of,  and  tenoi  €f  yon  io,  406, 407. 
FoffiaUire  d,  410,  &c. 
EMbat  o^  41s. 
Giants  of,  413. 

£nfi»Ddiiiaiient  of,  415. 
Burdeni  o^  416. 

Equitable  citita  in,  ^8. 


CORPORATIONS. 

Wbat  diey  are,  39,  a. 

Hoar  iliej  majr  pnrchm  kadii  dec  73. 

KcHfMirical,  their  power  of  alie&ation  bj  tbe 

mon  law,  76. 
Nameio^  17s. 

COVENANTS. 

Nature  and  efect  0^  181,  i8f .  338,  339. 
To  stand  seieed  to  oMiy  35.  4,.^^, 
Bj  indenture,  146,  a.  185. 
Reboing  to  the  Title,  181. 
To  prodoce  title-deeds,  156. 187.  494 
RmmiDg  with  the  knd,  Ac.  157. 170. 183.  275. 337. 
343* ».  376,  ».  406,  a.  "^^ 

Implied,  186.  873.  2B6.  337. 

CROWN. 

Tbe  lands  of,  made  inalienaUe,  75. 

IWitois  and  accoantants  to,  90.  281. 

Where  barred  by  ki^  of  tim^  127.  321.  324,  a. 
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INDEX. 

CftOWN— amlJRHAf. 

Remaiiider  or  rerenion  vested  in,  cannot  be  divested, 

995. 
Entitled  to  the  sea  shore,  337. 

tithes  of  extra-parochial  places,  373. 
presentation  to  a  church,  of  which  the 
incumbent  is  made  a  bishop,  381,  ti. 

385»  «• 
presentation  lapsed,  or  forfeited  for 

simony,  381,  386. 

CURTESY. 

Nature  and  incidents  of  this  estate,  115, 116. 

To  what  freehold  estates  the  right  attaches,  117. 

Where  defeated,  117. 

Of  copyholds,  405. 

Of  equitable  estates,  419.  453,  a. 

CUSTOMS. 

What  they  are,  4.  395.  379,  n.  388,  n. 
Evidence  off  395.  409. 

DATE. 

Of  a  deed,  171.  187. 

DEATH, 

Proof  or  presumption  of,  199,  9oo. 

DEED. 

What  it  is,  7.  44. 

Whether  one  or  several,  187. 

Of  grant,  14. 

Of  release,  15. 

Indented,  44,  n.  145. 167. 

PoU,  144. 

InroUed,  44.  147.  156,  n.  179. 

Execution  oif  145. 

Basure  or  alteration  of,  146. 

Attestation  of,  147. 

Copy  of,  where  evidence,  154. 157. 


BEED^-canHnued. 

Production  of,  156. 493,  494.    See  Corenant. 

Property  in,  or  right  to,  157. 

Lien  of  attorney  upon,  4841  n. 

Recital  of,  where  evidence,  158. 

Rules  for  interpretation  of>  164,  &c.  187* 

Pormal  parts  of,  167,  &c 

DEMISE.    See  TERM  and  ESTATE  for  Yean. 

Cannot  be  made  by  a  penoo  whpse  estate  is  digested, 

133- 
By  lessee,  287. 

DESCENT. 

From  the  person  last  seised,  104.  1  io»  407,  ». 

From  the  first  purchaser,  105,  106. 109. 

To  what  person,  107.    See  Heir. 

DefeatedT  by  birth  of  a  nearer  heiT)  ill,  and  n> 

Broken  by  conveyanca  and  reconveyance,  &c.  119. 

A  title  preferred  by  the  law  to  that  by  purchaile,  113. 

904.  259.  435. 
Of  mere  rights,  120. 
Of  land,  where  it  takes  away  a  right,  107,  n.  lai, 

128.  405. 
Title  by,  depends  on  intestacy,  195. 

and  pedigree,  198.  20a 
Of  estates  tail,  203,  204,  205. 
Of  estates  pur  outer  vie^  234. 
Of  copyholdsy  405. 
Of  equitable  estates,  419. 

DESCRIPTION  OF  PARCELS. 

Its  importance  and  e£Pect,  139. 175. 

By  maps,  142. 

By  general  denominations  a^d  particular  circum- 
stances, 175,  &c.  360. 

Exceptions  in,  177.  . 

Qualifications  confining  to  certain  sabjeetBy  177^ 
178,  &c. 

In  a  will,  189. 


DESCRIPTION  OF  PARCELS— con^fituecf. 

What  will  include  chattels^  305. 

tithes,  376. 

copyholds,  400,  it.  411. 
Appurtenances   and  fixtures  included  in,   without 
bebg  mentioned,  332,  n.  353.  379. 

DEVISES. 

Allowed  by  equity,  35. 

by  custom,  91.  isS*  399. 

by  statute,  91. 
What  may  be  devised,  99. 
How  to  be  made,  93.  335.  421.    See  WilL 
Revocation  ofy  95,  &c.  294.401.426. 
Made  to  a  subscribing  witness,  void,  95. 
Lapsed,  98. 
Residuary,  99.  301. 
To  uses,  99. 

Executory,  loo.    See  Executory  Deyiae. 
Interpretation  of,  loo.  t88,  &c.  205,  &c.  258,  &c. 

267. 
Void,  being  made  to  the  heir,  112. 
Give  no  right  of  action,  128. 
By  implication,  206.  208.  237.  266,  n. 
To  executors,  &c.  for  payment  of  debts,  279.  285,  n. 
310,  w. 

DISCLAIMER  OP  ESTATE. 

How  made,  and  its  effect,  73.  256.  475,  it. 
By  executors,  310,  and  n. 

DISCONTINUANCE- 

By  husband  of  his  mUls  estate,  77.  242. 
Of  eataltes  tail,  210,  &c.  222.  242. 
None  of  copyholds,  398. 

DISSEISIN. 

What  is,  22.  121. 130.  219,  n.  299. 

Its  effect,  22. 120»  ^99. 

Non^  of  a^  e({Ui^e  ^t^tei  429* 


IND£X. 

DISTRESS. 

Who  may  makei  and  what  remedy  against  it  when 

unlawful,  330.  329.  339. 
At  what  time  it  may  be  made,  330. 
What  may  be  distrained,  331,  &c. 
How  the  goods  distrained  may  be  disposed  of,  334. 

DISTRIBUTION. 

The  duty  of  administrators,  307. 

By  what  law  to  be  made,  437. 

How  to  be  made,  431,  &c. 

Where  fer  capita  or  per  stirpe$f  433,  it.  435,  it. 

Hotchpoti  433,  II. 

Degrees  of  kindred,  434,  n. 

When  the  interest  becomes  vested,  436. 

Customs  oi  London  and  York,  436. 

DIVESTMENT- 

Of  remainders,  &c.  22.  39,  n.  130. 

DOMINICA. 
Laws  of,  530. 

DOWER. 

Nature  and  incidents  of  this  estate,  116. 

To  what  estates  the  right  attaches,   117.  344.  361. 

405. 
Where  defeated  by  condition,  &c.  117. 
How  barred  by  jointure,  1 19. 490. 

by  fine,  so.  116. 130. 

by  limitation  to  a  trusteei  950^  ». 
Rent  assigned  for,  347,  n. 
Of  an  advowson,  384. 
Or  free  bench,  in  copyholds,  405. 
None  of  equitable  estates,  419.-453,  n. 
How  barred  by  an  attendant  term,  443,  491. 
Jurisdiction  of  equity  to  compel  assignment  of,  487. 


IKDEX; 

ELECTION. 

For  the  county,  ri^t  of  voting  at,  and  qiialifioatioa 
of  candidates,  970,  »•  416*  418,  a. 

Rule  of^  in  equity,  481. 
ELEGIT. 

Nature  of  the  estate  by,  sSs.    See  Judgment 

What  may  be  the  subjects  of,  282,  n.  378.  385.  398. 

421. 
Estate  by,  may  be  made  attendant  on  the  inheritance, 

439*  »• 
EQUITY. 

What  it  is,  4-  4^  7« 

Exclusive  jurisdiction  of,  418.  485. 

Follows  the  law,  419.  428.  496. 

Remedies  in,  423.  367.  369;  487.  496. 

Limitation  of  time  for  remedies  in,  422,  423.  485. 

Rules  of  evidence  in,  428.  367.  369.  496. 

Jurisdiction  of,  concurrent  with  ecclesiastical  courts, 

367-431. 
What  advantages   it  allows  to  the  possessor  of  the 

legal  esUte,  422.  443.  458.  478. 

Regards  that  as  done,  which  ought  to  be  done,  444. 

Jurisdiction  of,  concurrent  with  courts  of  law,  487. 

Compels  the  specific   performance  of  agreements, 

487. 
Jurisdiction  of,  in  aid  of,  and  as  aided  by,  the  courts 

of  law,  496. 

Of  redemption,  451,  &c.  462.     See  Mortgage. 

ESCHEAT. 

The  consequence  of  murder,  68.  111. 

Or  failure  of  heirs  from  other  causes,  321. 

Not  a  purchase,  322.  370. 

None  of  rents,  349. 

Of  copyholds,  412. 

None  of  equitable  estates,  419. 

ESTATES,  LEGAL. 
Division  of,  4. 
Benefit  of,  422.  443. 


lirDBx. 

ESTATE  IN  FEE  SIMPLE,  5. 

'      Qualified  or  conditional,  5.  201. 
Words  of  Imutation,  7.  39. 113. 

in  a  will,  101,  &c. 
Poasession  is  prim^Jixcie  evidence  of»  136.  138. 

ESTATE  FOR  LIFE. 

An  estate  of  freehold,  5.  233. 

How  created,  8.  232.  234,  237. 

Limited,  233.  236. 

Passing  to  an  occupant,  234,  235,  236,  349.  412. 

How  entailable,  235. 

How  devisable,  235. 437. 

How  to  be  distributed  on  intestacy,  437. 

In  copyholds,  412,  n. 

ESTATE  TAIL. 

Nature  pf,  5.  toi,&c. 

Subjects  of,  203.  353. 

By  what  services  held,  317. 

Kinds  of,  203.  805.  231. 

Descent  of,  204. 

Words  of  limitation  of,  204. 

in  a  will,  205,  &:c. 
Discontinuance  of,  210.  22a. 
Remitter  to,  212. 
Barred  by  warranty,  213. 

by  recovery,  214,  &c. 
by  fine«  222,  &c 

by  conveyance   of  commissioners  of  bank* 
rupts,  226. 

to  charitable  uses,  227. 
Of  the  gift  of  the  crown,  225. 
Ex  provisione  viri^  225. 

How   affected  by  lease,   or  innocent  conveyance, 
227,  &c. 

Quasiy  in  estates /mr  ati/er  w>,  235, 
Cannot  subsist  in  chattels,  305. 
In  Copyholds,  3^}. 

how  barred,  358. 415. 


ESTATE  TAIL-^ontinued. 

In  equitable  eiCsteSy  4ffO.  424. 

In  money  to  be  laid  oitt  in  the  purchase  of  land,  445. 

ESTATE  FOR  YEARS.    See  TERM. 

A  chattel,  5. 
How  created,  18. 

How  it  diflers  from  an  interesse  termini,  18.  40yn. 
271. 

ESTATE  AT  WILL  OR  BY  SUFFERANCE,  0. 
See  Tenant  at  Will,  &c. 

ESTATE  BY  STATUTE  OR  ELEGIT,  «8o.  282. 

ESTOPPEL. 

By  feoffment,  35,  n. 

By  fine,  24,  n.  25,  n. 

By  recovery,  32. 

By  warranty,  i86. 

By  deed  inroUed,  46. 

By  release,  46,  s.  174. 

By  lease  for  years,  273. 

General  rules  relating  to,  65^  n. 

None  in  surrenders  of  copyholds,  396. 

By  copyholder's  admittance,  412. 

EXCHANGE. 

Nature  and  mcidents  of,  at  common  law,  19,  and  n. 

nnder  the  General  Inclosure 
Act,  357,  n. 
By  ecclesiastical  corporations,  76.  84. 

EXECUTORS  AND  ADMINISTRATORS. 

How  appomted,  5,  6.  302.  307,  &c.  310. 

What  tilings  go  to  them  and  what  to  the  heir,  332,  n. 

How  they  represent  the  deceased,  5.  274, 
Their  powers,  301 .  3^7' 


INDEX. 
EXECUTORS— coM/tfiveii. 

Assent  to  legacy  by  executors,  dO>.  304* 
Ezecutioa  of  powers  oi  sale  by  executors^  83.  310,  fi. 
May  be  special  occupants,  935. 
Where  trustees  for  the  next  of  kin,  437,  438,  and  «• 

EXECUTORY  DEVISE. 

How  it  resembles  and  diflK;rs  from  a  tprmffxig  or 
shifting  use,  loo.  265. 

On  dying  without  issue,  307. 

Depending  on  a  conditional  estate  which  never  be* 
comes  vested,  1168. 

Preceded  by  a  long  term  of  years,  368. 

Whatvras  once  a  contingent  remainder  cannot  be- 
come an  executory  devise,  359.  268. 

Of  chattels,  304,  &c. 

Of  copyholds,  403. 

EXTINGUISHMENT.    See  MERGER. 

Of  a  debt,  285,  «.  290. 

Of  an  interesse  termini,  &c.  989. 

Of  an  estate  by  statute,  elegit,  &c.  290.  298. 

Of  rent,  331.  348. 

Of  common,  359. 

Of  copyhold  tenure,  415. 

FEME  COVERT. 

May  convey  her  estate  by  fine  or  recovery,  20.  421. 

453.  «• 
Her  disabilities,  &c.  27.  72.  122. 
One  person  with  her  husband,  73.  242,  and  a.  396. 
Her  husband's  power  over  her  land,  77. 

chattels  real,  287.  288. 
How  she  may  make  a  will,  302.  308. 
How  she  may  surrender  copyholds,  394. 429, 
Where  she  is  considered  as  a  feme  sole,  427. 
How  her  personal  property  vests  in  her  husband,  437. 
How  she  may  dispose  of  money  directed  to  be  laid 

out  in  the  purchase  of  land,  445. 


INDEX. 

FEOFFMENT. 

How  made,  7.  174. 

Its  effect  must  be  immediate,  8. 

Estoppel  by,  25,  n. 

Its  violent  operation,  21.  64,  it.  310.  238.  299. 

Where  livery  of  seisin  is  presumed,  1 38. 

Discontinuance  by,  210. 

Forfeiture  by,  238.  300. 

FINES  AND  RECOVERIES.    See  RECOVERY. 

What  a  fine  is,  20,  21. 

The  several  kinds  of  fines,  20.  187. 

Their  operation,  21.  23,  &c.  33.  222,  &c.  225.  299. 

424. 
In  Wales  and  the  Counties  Palatine,  &c.  23,  n. 
One  fine  cannot  comprise  lands  in  two  counties,  33. 
What  rights  are  barred  by  fine  and  nonclaim,  26,  &c. 

67.  120.  290.  422. 
Entry  to  avoid  a  fine,  134. 
Evidence  of  a  fine,  1 60. 
Amendment  of  fines,  161.  163. 
Reversal  of  fines,  163. 
Construction  of  fines,  192. 
Discontinuance  by  fine,  210.  222,  &c. 
Deed  and  fine,  one  assurance,  6$^  n.  224. 
Where  a  fine  works  a  forfeiture,  238.  299. 
Fines  of  equitable  estates,  421,  422.  424. 

FORFEITURE. 

For  treason,  68. 

For  unlawful  alienation  of  estates  for  life  or  years, 

337-  245.  287.  299.  300.  424. 426. 
For  alienation  in  mortmain,  73. 
By  cessavit,  321. 
For  simony,  386. 
Of  copyhold  estates,  410,  &c. 

FRANCHISES. 

M^hat  they  are,  324. 

o  o 


INDEX. 

FRAUD. 

lis  effect  in  invalidating  deeds  by  common  law  and 

sUtute,  77,  &c.  299. 
How  remedied  in  equity,  473. 

FREEHOLD. 

Nature  of,  as  distinguished  from  inheritance,  5.  232. 

Cannot  be  in  abeyance,  8.  236. 

Subject  to  a  chattel  interest  preceding,  8.  11.  105. 

128.  269. 
Necessary  to  the  operation  of  a  fine,  29,  n«    30.  n. 

399. 
Necessary  to  a  recovery,  32. 

Of  customary  lands  is  in  the  lord,  389.  408. 

Customary,  what  is  called,  396.  399.  401. 

Conversion  of  chattels  and  copyholds  int0|  299.  415. 

GAME. 

Qualification  for  killing,  270,  n.  416. 
Right  to  appoint  a  keeper,  326. 

GAVELKIND,  CUSTOM  OF. 

As  it  regards  alienation  by  infants,  69,  n. 
As  it  regards  descent,  107. 
As  to  escheat  for  felony,  111. 
As  to  dower,  11 6. 

GRANT. 

To  what  things  it  is  appropriated,  or  what  things  lie 

in  grant,  14,  and  it.  359. 
Anciently  required  attornment,  15.  340. 
By  what  words  it  may  be  made,  15. 
Of  copyhold,  413. 

GRENADA. 
Laws  of,  S'iS' 

GUARDIANS. 

Their  power  over  real  property,  70,  105,  n. 
In  chivalry,  in  socage,  and  testamentary,  319, 
Renewal  of  leases  by,  471. 


INDEX. 

HABENDUM. 

OfRce  and  effect  of,  168. 
Of  copyholdS)  396. 

HEIR. 

Lineal,  who  is,  106. 

CoUatereal,  who  is  to  a  purchaser,  109. 

who  is  to  a  person  seized  by  descent,  110. 
How  liable  to  his  ancestor's  debts,  285. 
Who  cannot  be,  or  have,  1 10. 
Where  he  takes  by  purchase,  or  by  descent,  112, 

113-  J15- 
ETidence  of  legitimacy,  Stc,  106,  n.  198,  &c. 

of  pedigree,  198.  200. 
In  tail,  203,  204i  205. 
Where  he  may  be  special  occupant,  234. 
Whether  a  word  of  limitation,  or  of  purchase,  113. 

259,  &c.  425. 

HEREDITAMENT. 

Signification  of  the  word,  2. 
Where  money  is  an  equitable,  445. 

IDIOTS. 

Their  disabilities,  Ac  27.  69.  122. 

INDENTURE.    See  DEED. 

INFANTS. 

Their  disabilities  and  privileges,  27.  G9.  105,  n.  122. 

When  they  may  make  wills,  302*  430. 

How  subject  to  the  Chancellor's  jurisdiction,  487,  n. 

IRELAND. 

Laws  of,  499,  &c.  503,  &c. 

ISSUE. 

Dying  without,  how  understood,  204.  206,  207.  265. 

306- 
Devise  to,  208. 
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INDEX. 

ISSUE — continued. 

Whether  a  word  of  limitation,  or  of  purchase,  208. 
262,  &c. 

JAMAICA. 

Laws  of,  520. 

JOINT  TENANCY. 

Flow  created,  12.  53.  58.  102,  n.  457.  470,  fi. 
Nature  and  incidents  of,  12,  13.  92.  117.  240.  384. 
Effect  of  fine  by  one  joint- tenant,  29.  n. 
Joint-tenants  seised  to  the  use  of  one  of  them,  41. 
For  life,  with  remainder  in  tail  in  common,  203. 
For  life  only,  236. 
For  life,  with  remainder  to  one  in  fee,  240^ 

JOINTURE. 

Nature  and  effect  of,  1 19. 

Alienation  of,  how  far  prohibited,  225. 

JUDGMENT. 

Evidence  of,  161.  163. 

Effect  of,  163. 

Reversal  and  amendment  of,  163. 

For  debt,  execution  on,  282.  284.  332,  n.  335.  342. ». 

479- 

when  its  operation  commences,  283. 284. 
to  be  docketed,  283.  479. 
gives  no  priority  upon  bankruptcy,  284. 
how  it  affects  the  assets  of  a  deceased 

debtor,  285. 
search  for,  479. 

JURIES. 

Qualification  for  serving  on,  270,  n.  416. 
Questions  to  be  decided  by,  339.  493.  496. 

LAND. 

Signification  and  extent  of  the  word,  I.  176.  178. 
192.  280.  305,  n. 


INDEX. 

LAND  —continued. 

What  is  an  interest  in,  as  distinguished  from  a  right 
of  common^  359,  &c, 

LAND  TAX.    . 

Assessments,  142. 

Redemption  or  purchase  of,  350. 

What  things  are  liable  to,  349. 

LEASE. 

For  years.    See  term  and  estate  for  years. 
How  it  difiers  from  an  agreement,  271.  41 1. 
Leases  by  ecclesiastical  corporations,  colleges,  ^c. 
75.  83.  228. 

by  husband  and  wife,  or  tenant  in  tail,  83 • 

227.  228. 
by  mortgagor,  341. 

LEASE  AND  RELEASE. 

At  common  law,  19. 

Under  the  statute  of  uses,  47. 

Operative  words  in,  174. 

Where  good  tliough  the  lease  be  lost,  158.  221.  n, 

LEEWARD  CARIBBEE  ISLANDS. 
Laws  of,  535. 

LEGACY. 

Of  chattels  real,,  how  it  takes  effect,  301 .  304. 

Lapse  of,  301. 

Duty  on,  315,  500. 

Charge  of  upon  land,  466.  476. 

LETTERS  OF  ADiMINlSTRATlON. 

To  whom  to  be  granted,  307.  311*. 

Cum  testamento  annexo,  308. 

De  bonis  non,  &c.  308,  309. 

Evidence  of,  from  the  registry  of  the  court,  308. 

Upon  refusal  of  executors,  309. 

O  O  :\ 


INDEX. 

LETTERS  OF  ADMINISTRATION— c(m/fau«rf. 

During  minority  of  executor,  309. 

Limited,  311. 

By  what  court  to  be  granted,  31 1>  &c. 

LIVERY. 

Of  seisin,  how  made,  7. 
What  things  lie  in,  14,  n, 

LUNATICS. 

Their  disabilities,  27.  69. 122. 

The  power  of  their  committees,  70. 

The  Chancellor's  jurisdiction  over  them,  487,  n. 

MANOR. 

What  it  is,  14,  it.  322.  390. 
Lies  in  Livery,  14,  n. 
Implies  a  court  baron,  323. 
By  reputation,  326.  390. 
Ordinary  extent  of,  326,  n. 
Where  it  comprehends  waste  lands,  or  the  sea^ore, 
386. 

MARRIAGE.    See  FEME  COVERT. 

Consideration  of,  34.  78.  420. 
Proof  of,  199. 

Settlement  on,  119.  226.  248. 427. 
Agreement  for  settlement  on,  425. 482. 

MERGER. 

Of  estates  of  inheritance^  223. 
Of  estates  for  life,  240,  &c. 
Of  estates  for  years,  &c.  287,  &c 
Of  equitable  estates,  426. 
Of  equitable  charges,  467. 

MINES. 

Nature  of  the  interest  in,  361. 


INDEX. 

MISTAKE. 

Where  the  courts  of  law  afford  relief  against  it,  80,  n. 
How  remedied  in  equity,  472. 

MONEY. 

Conversion  of  into  real  estate  in  equity,  445. 
How  charged  upon  land,  463,  &c. 
Lien  for,  when  unpaid  upon  a  purchase,  473. 
Receipts  or  discharges  for,  173.  475.  479.  483,  n. 
Investment  of,  477. 

Payment  of,  does  not  take  an  agreement  out  of  the 
Statute  of  Frauds,  483. 

MONKS. 

Their  disabilities,  72. 

MONTSERRAT. 
Laws  of,  540. 

MORTGAGE, 

Nature  of,  8,  n.  451,  &c. 

Of  ecclesiastical  benefices,  76.  84. 

Nature  of  mortgagor's  interest,  131.  341.  451.  453, 

454* 
For  years,  376. 

Of  leasehold  property,  336,  n. 

Redemption  of,  2769  n.  451. 461. 

Nature  of  mortgagee's  interest,  341.  451,  452,  453. 

Of  copyholds,  391,  &c. 

Of  an  advowson,  45 1,  n. 

By  husband  and  wife,  453,  n. 

No  revocation  of  a  will  in  equity,  454. 

By  whom  the  debt  is  to  be  paid,  454,  &c. 

Transfer  of,  452.  456.  461. 

To  whom  the  debt  is  to  be  paid,  457. 

Made  to  several  persons,  457. 

Made.to  trustees,  457. 

Second  and  third,  457,  &c. 

Tacking  another  debt  to,  460. 
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INDEX. 
M  0  RT6  AG£— cofi^f  nuei . 

Interest  oo^  46 1,  46a. 

Foreclosure  of,  451.  461. 

Welch,  462. 

Equitable,  by  deposit  of  title  deeds,  484. 

MORTGAGEES. 

Convejrances  by,  when  incapacitated,  70.  499. 
Negligence  of,  as  to  title  deeds,  &c.  459. 

NEVIS. 

Laws  of,  54a. 

NOTICE. 

To  a  purchaser,  of  a  voluntary  deed,  immaterial,  79. 
Effisct  of,  in  equity,  422.  443.  477. 
Constructive,  what  is,  or  not,  478,  &c» 
Of  an  unregistered  deed,  484. 

PAPISTS. 

Their  disabilities,  72. 

PARTIES  TO  A  DEED. 

Who  must  be,  145,  and  n. 

Names  and  description  of,  168.  172.  175. 

PARTITION. 

Between  coparceners,  &c.  108. 
Rent  for  equality  of,  347,  n. 
Jurisdiction  of  equity  to  compel,  487. 

PATENTS. 

Nature  and  evidence  of,  1 59. 
Interpretation  of,  192. 

POOR. 

Workhouse  for,  may  be  purchased  by  churchwardens 

and  overseers,  73. 
Rates  for  relief  of,  143.  349.  359,  360,  n.  378. 


INDEX. 

POWER  OF  A'JTORNEY. 

If  given  by  an  infant,  void,  70. 

May  be  exercised  by  a  feme  covert,  72. 

May  be  given  by  indenture  to  a  person  who  is  not  a 

party,  146, 11. 
As  to  copyholds,  394.  398,  n. 

POWER  OF  REVOCATION  AND  NEW  APPOINT- 
MENT OF  USES. 

How  it  may  be  created,  37.  51,  n.  6a, 

Nature  and  incidents  o£,  63,  &c. 

Destruction  of,  62,  &c.  254. 

May  be  exercised  by  a  feme  covert,  72. 

Construction  of,  66.  180. 

Within   what   limits  of  time  it  must  be  confined, 

35a,  &c,  2SS' 
To  make  leases,  278. 
Defective  execution  of,  how  remedied  in  equity,  480. 

PRESCRIPTION. 

What  it  is,  and  how  it  diflPers  from  custom,  325. 
By  what  evidence  to  be  supported,  335. 
Nature  of  the  title  by,  341,  n.  353. 

PRESUMPTION. 

Of  seisin  or  possession,  137. 

Of  right,  138. 

Of  assent  to  a  grant,  145. 

Of  conveyance  or  surrender,  &c.  J93.  290,  &c.  397. 

493- 
Of  a  person  being  executor  or  administrator,  304. 

Of  grant  of  common,  353. 

way,  water,  &c.  362. 

tithes,  368.  377. 

PRIVIES  TO  A  FINE. 
Who  they  are,  34,  n*  222. 


INDEX. 
PRIVITY  OF  ESTATE. 

Where  it  is  said  to  exist,  17,  and  n. 

PURCHASE. 

Technical  signification  of  the  word,  105. 
For  valuable  consideration,  78.  422. 443. 485. 
In  the  name  of  a  trustee,  or  of  a  child,  &c.  470. 
With  trust-money,  or  in  pursuance  of  a  covenant  ,471. 
By  trustees,  or  persons  in  peculiar  relations,  473 
From  trustees,  475,  476. 

RECITAL. 

Where  evidence  of  the  existence  or  contents  of  an 
instrument,  158. 

of  other  facts,  or  of  intention,  178. 

473. 
Effect  of  false,  174. 

RECOVERY,  COMMON. 

What  it  is,  ao.  31. 1114,  &c. 

When  its  operation  begins,  33.  224. 

May  operate  by  Estoppel,  32. 

How  it  differs  from  a  fine,  32,  33. 

What  it  may  comprise,  33.  217.  348,  n.  353.  376. 

384. 
Evidence  of,  161  •  220. 

Amendment  ofy  i6i.  163. 

Reversal  of,  163. 

Construction  of,  192. 

Effect  of,  upon  estates  tail,  214,  &c.  221.  225.  254. 

348,  and  n. 

With  single  or  double  voucher,  217,  &c. 

How  the  tenant  to  the  prcecipe  is  made,  218. 

May  be  su&red  after  a  fine  by  tenant  m  tail,  225. 

Effect  of,  upon  estates  for  life,  239. 

Of  copyholds,  398. 

Of  equitable  estates,  421,  n. 


JNDBX. 

REGISTERS. 

Parish,  ofbapUsms,  roarriages  and  burials,  198. 

REGISTRATION  OF  DEEDS,  &c. 

Where  required,  82.  384. 

Certificate  of,  147,  it. 

Advantages  aud  inconveniences  of,  196. 

Time  of,  197. 

Does  not  amount  to  constructive  notice,  479. 

The  want  oi^  renaedied  by  actual  notice,  485. 

Of  colonial  slaves,  502. 

RELEASE. 

What  it  is,  and  by  and  to  whom  it  may  be  made, 

15,  and  n.  lO. 
Requires  privity  of  estate,  1 7. 
Its  effect,  16, 17. 

How  it  differs  from  a  grant,  17,  and  n. 
Where  it  may  pass  the  inheritance  without  the  word 

*'  heirs,"  18. 
Of  a  judgment,  285,  n. 
Of  services,  318. 
Of  rent,  348. 
Of  common,  352. 

REMAINDER. 

Signification  of  the  word,  10. 

How  created,  9,  10. 54.  11a.  145,  n. 

Lies  in  grant,  14,  and  if.  241,  n. 

How  it  differs  from  a  reversion,  10,  and  w. 

Vested  and  contingent,  10,  11.  249. 

Contingent,  how  soon  it  most  become  vested,  11,  12. 

by  what  estate  it  must  be  supported,  11. 
«57.  396- 

to  theheur,  what  is,  113.305. 

in  an  alternative,  or  with  a  double  aspect, 
S07,  so8.  262,  n.  263>  M. 

destruction  of,  243.  246,  396.  426. 

does  not  prevent  dower,  244. 


INDEX. 

REMAINDER— ^o»^t/iii«(/. 

Its  relation  to  a  springiDg  use,  66,  S57. 

How  it  descends,  106. 

Expectant  on  an  estate  of  freehold  not  subject  to 

dower  or  curtesy,  117. 
Cross,  208. 
For  years,   interposed  between  estates  of  freehold^ 

«44- 
To  a  posthumous  child,  250. 

Cannot  be  given  to  the  child  of  a  person  unborn,  250. 
Depending  on  a  conditional  estate  which  never  be- 
comes vested,  268. 

RENT. 

What  it  is,  and  out  of  what  it  may  issue,  328.  343. 

378. 
The  several  kinds  of,  329.  341.  350,  n. 

Extinguishment  or  cesser  of,  331  339.  348,  349. 
Remedies  for  recovery  of,  by  distress,  329,  &c. 

by  ejectment,  335. 
by  summary  process^  336. 
by  action  of  debt  or  of  co- 
venant, 337,  338. 
by  action  on  the  case,  338. 
by  taking  the  profits  of  the 
land,  279.  343. 
Double,  or  augmented  by  a  penalty,  337,  n.  347. 
Apportionment  of,  339. 
Grant  or  assignment  of,  339.  347,  348,  n. 
Creation  of,  341,  &c.  350. 
REVERSION. 

Signification  of  the  word,  10,  and»« 

How  created,  9.  17,  n.  19.  112.  1 16. 

Lies  in  grant,  14,  and  n.  . 

How  it  differs  from  a  remainder,  10,  and  n. 

May  exist  concurrently  witli  a  contingent  remainder 

in  fee  simple,  12. 
Expectant  on  an  estate  of  freehold,  how  it  descends, 
106. 


INDEX. 

REVERSION --co«/i//iied. 

Expectant  on  an  estate  of  freehold  not  subject  to 

dower  or  curtesyt  1 1 7. 
Has  a  tenure,  and  k^ome  kind  of  service  incident  to  it, 
10,  n.  317. 

RIGHT. 

Nature  of,  2.  120. 

Release  of,  15.  120. 

Cannot  be  devised,  93. 

Extinction  of  by  tine,  22.  24.  tt. 

Of  entry,  what  it  is  and  where  it  exists,  120.  129. 

where  lost,  121,  122. 

how  it  must  be  enforced,  134.   • 
Of  action,  what  it  is,  and  where  it  exists,  123. 

where  lost,  124.  126.  128. 
To  copyholds,  406, 

SALE. 

Agreement  for,  420.  445.  482,  483. 

By  auction,  under  direction  of  a  court  of  equity,  420, 

491- 
Trust  for,  444. 

Power  of,  254*  310,  n.  403.  461.  466. 

Equitable  lien  arising  out  of,  473. 

Consequences  of  contract  for,  488. 

SEIGNORY. 

What  it  is,  317. 

By  whom  it  may  be  created,  317. 

Grantabie,  318.  339. 

Services  of,  lost  by  length  of  time,  320. 

A  necessary  ingredient  in  a  manor,  14,  n.  322. 

SEISIN. 

Signification  of  the  word,  18.  38,  n. 

Actual  or  virtual,  and  in  deed  or  in  law,  105.  407,  n. 

Livery  of,  7.  18.    See  Feoffment. 


INDEX. 

SEISIN— con/iitt/f(/. 

Necessary  to  support  a  real  action,  123.  19G.  128. 
Evidence  of,  137.  139,  &c. 
Of  services,  320. 
Of  rent,  346. 

STAMPS. 

On  deeds  in  general,  148.  15a  153.  187.  511. 

On  conveyances  upon  sales,  148,  &c. 

On  mortgages,  151. 

On  agreements,  272,  n. 

On  leases,  272,  n. 

On  probates  and  letters  of  administration,  314. 

On  legacy  receipts,  316. 

On  copyhold  assurances,  408.  413,  »• 

STATUTE  LAW. 

Nature  of,  4. 

When  the  operation  of  a  statute  commences,  159. 

Interpretation  of  statutes,  191,  n. 

Statute  merchant,  &c.  280. 

STATUTES  (.EngUsh),  cited. 

20  H.  3,  (fiferton,  of  inclosures),  354. 

11  Edw.  1,  (statute  merchant),  279. 

1 3  Edw.  1 ,  or  Westm.  2,  (de  donis),  201.  397,  (elegit), 
281.  398.  (inclosures),  354,  (st.  3,  statute  mer- 
chant), 279. 

18  Edw.  1.  (Westm.  3,  quia  emptores),  317. 

17  Edw.  2,  St.  3,  (knights  templars),  370. 

27  Edw.  3,  (statute  staple),  279. 

4  H.  4,  c.  12,  (vicarages),  374,  380. 

2  H.  5,  (foreign  monasteries),  370. 

I  R.  3,  c.  1,  (uses),  30,  n. 

4  H.  7,  c.  24,  (fines),  23.  222. 

II  H.  7,  c.  20,  (alienation  of  widows'  estates),  225. 

398. 
21  H.  8,  c.  4,  (sales  by  executors),  83.  310. 
21  H.  8,  c.  5,  (probate  of  wills),  303. 


INDEX. 

STATUTES— eonhnwei/. 

«3  H.  8,  c.  6,  (recognizances),  379. 

36  H.  8,  c.  3,  (tenths),  378. 

37  H.  8,  c.  10,  (uses),  38.  344,  399,  r jointures),  119. 
97  H.  8,  c.  16,  (inrolments),  43. 

37  H.  8,  c.  38,  (lesser  monasteries),  370.  375. 
31  H.  8,  c.  1,  (partitions),  108,  «.  399. 

33  H.  8,  c.  1,  (wills),  91. 

33  H*  8,  c.  3,  (limitations),  133.  195.  330.  383. 

33  H.  8,  c.  13,  (greater  monasteries),  371.  375. 

38  H.  8,  c.  7,  (tithes  vested  in  laymen),  375. 
33  H.  8,  c.  34,  (knights  of  St,  John),  371. 

33  H.  8y  c.  38,  (leases;  enabling  statute),  73.  83. 

310,  n.  388.  334.  399,  (discontinuance),  77. 
33  H.  8,  c.  33,  (partitions),  108,  n.  399. 
33  H.  8,  c  33,  (disseisins),  I3i. 
33  H»  8,  c.  34,    (conditions  and   covenants)/  375. 

406,  n* 
33  H.  8,  c.  36,  (fines  and  entails),  333.  335. 
33  H.  8,  c.  37,  (rents),  330.  337. 

33  H.  8,  c  39,  (bonds  to  the  crown),  380. 

34  &  35  H.  8,  c.  5,  (wills),  91. 

34  &  55  H.  8,  c  10,  (estate  tail  of  the  gift  of  the 

Crown),  335. 
34  &  35  H.  8,  c.  36,  (fines  in  Wales),  33,  n. 
37  H.  8,  c.  4,  (chantries,  &c.)9  371. 
37  H.  8,  c.  13,  (tithes  in  London),  364. 
37  H.  8>  c.  19.  (fines  at  Lancaster),  33,  n. 
1  Edw.  6,  c.  14,  (chantries,  &c),  371,  m. 

&  3  Edw.  6,  c.  13,  (subtraction  of  tithes),  366. 

(tithes  of  barren  land),  367,  n. 
3  &  3  Edw.  6,  c.  38,  (fines  at  Chester),  33,  n. 
3  &  4  Edw.  6,  c.  4,  (exemplifications  of  patents),  i6o. 
1  Mar.  sess.  %  (advowsons),  383. 
1  £1.  c.  19,  (bishops'  alienations ;  restraining  statute), 

75»  127- 
5  El.  c.  37,  (fines  at  Durham),  33,  n. 

13  El.  c.  4,  (accountants  to  the  Crown),  90.  280. 

13  El.  c.  5,  (fraudulent  conveyances),  77.  473,  n. 


INDEX. 
bT  A  TUTES-^ontinued. 

13  El.  c.  6,  (exempUficatioDs  of  patents),  169. 
13  El.  c.  10,  (colleges*,   parsons'.  Sec.  alienations; 
restraining  statute),  75.  127.  367. 

13  £1.  c  20,  (charges  on  ecclesiastical  benefices ; 
restraining  statute),  76. 

14  El.  c.  8,  (recovery  suffered  by  tenant  for  life),  239. 
14  £1.  c.  11,  (church  leases,  &c.)  76. 

18  El.  c.  6,  (college  leases,  &c.)  76. 

1 8  £1.  c.  11,  (church  leases,  &c.)  76. 

23  EL  c.  3,  (reversal  of  fines  and  recoveries),  1G3. 

27  El.   c.  4,   (fraudulent    conveyances),    78.    195. 

393,  «• 
27  £1.  c.  9,  (exemplifications  of  fines  and  recoveries 

in  Wales),  160  n, 

31  El.  c.  6,  (simony),  386. 

43  El.  c.  2,  (poor  rates),  143,  378. 

43  E..  c.  4,  (charitable  uses,)  227. 

43  El.  c.  15,  (fines  at  Chester),  23,  n. 

21  Jac.  1,  c.  16,  (limitations,)  121.  203.  354.  423. 

22  Jac.  1,  c.  19,  (bankrupts),  196,  n,  227.  283. 

12  Car.  2,  c.  24,  (military  tenures),  91.  318,  319- 

397- 

13  &  14  Car.  2,  c.  4,  (priests),  381,  «. 

22  &  23  Car.  2,  c.  10,  (distribution),  307.  431.  438. 
22  &  23  Car.  2,  c.  25,  (game,)  269, «.  416. 
22  St  23  Car.  2,  St.  2,  c.  15,  (tithes  m  London),  364. 
29  Car.  2,  c.  3,  (frauds),  ss.  1,  2,  3,  (signature  of  con- 
veyances), 7.  59-  ^78-  4^3* 

ss.  6,  6,  (wills,  93.  399. 

s.   12,   (estates  pur  coder  tie),   235. 

413,  «• 

ss.  14,  i5f  16,  (judgments  and  execu- 
tions), 282,  284.  421. 

ss.  19,  20,  21,  22,  23,  (nuncupative 
wUls),  302. 

s.  25,  (distribution),  307.  43^8. 

8.  9,  (assignments  of  trusts),  421.  429. 


STATUTES^-coiatfftwif. 

89  Car.  2y  c.  3i  88.  7  &  S,  (declaratiotisof  tnut,)  469* 
^  483. 

*•  4*  (agreements),  482. 

I  Jac.  3,  c.  17,  (distribution,)   307.  434,  n.  435, 
n.  436. 

n  W.  and  M.  c.  5,  (rents,)  333. 

3  W.  and  M.  c*  14,  (fraudulent  devises),  385. 473,  n* 

4  &  5  W.  and  M.  c.  i6»  (second  mortgage)i  457. 

4  &  5  W.  and  M.  c.  so,  (docketing  judgments),  283* 
7  &  8  W.  3,  c.  35,  (county  elections),  418,  n. 

7  &  8  W.  3,  c*  37,  (mortmain  licences)  74* 

8  &  9  W.  3,  c.  11,  (actions  on  bond),  343, «. 

10&  11  W.  3,  c.  14,  (reversal  of  judgments,  &c.) 
164*  334. 

II  &  13  W.  3,  c.  4,  (papists),  73. 

11  &  13  W.  3,  c.  6,  (inheritance  through  aliens),  111. 
11  &  13  W.  3,  c.  16,  (tithes  of  hemp  and  flax),  365. 

1  Ann.  c.  7,  (crown  lands),  75.  * 

2  &  3  Ann.  c.  4,  (West  Riding  Registry)^  83,  n.  196. 

4  Ann.  c.  16,  (attornment),  15.  340.  (entry),  134. 
(collateral  warranty),  314* 

5  Ann.  c*  18,  (West  Riding  Registry),  83,  n.  196. 

6  Ann.  c.  35,  (West  and  East  Ridings  and  Hull  Re- 
gistry), 83,91.  186. 196. 

7  Ann.  c.  18,  (advowsons),  383. 

7  Ann.  c.  so,  (Middlesex  registry),  83,  n.  196.  384. 

8  Ann.  c.  14,  (rents),  331.  335.  337» 

9  Ann.  c.  5,  (qualification  for  seat  in  Parliament), 
41 8,  ft. 

10  Ann.  c.  18,  (copies  of  bargains  and  sales),  155. 
13  Ann.  c.  13,  (simony),  387. 

13  Ann.  St.  2,  c.  16,  (usury),  80.  501. 

8  G.  1,  c.  35,  (judgments  in  Wales  and  counties 
palatine),  283,  n. 

9  6.  1,  c.  7,  (purchases  by  churchwardens  and  over- 
seers), 73. 

9  G«  1,  c.  39^  (copyholders  fines),  412,  n. 
4  G.  3,  c.  31,  (aliens),  68. 

P  P 
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STATUTES— co»/i««erf. 

4  G.  2,  c.  38,  (aurrcndere),  2a8.  331.  (renU),  330. 

336,  337-  343. 

5  G.  2,  c.  7,  (colonial  estates  assets),  500. 

7  G.  3,  c.  «o,  (mortgagees  ejectment),  876,  if. 

8  G.  3,  c.  G,  (North  Itiding  registry),  83, 11. 186. 196. 

9  G.  3,  c.  36,  (charitable  uses),  74.  41  h  n. 

11  G.  3,c.  19,  (rents),  333,  334-  33^*  337t  «-  338- 

(attornmeBls),  340. 
14  G.  3,  c.  3o,  (recoveries),  219,  (estates  pur  autre 

w),  437- 
17  G.  3,  c.  38,  (poor  rates),  143. 

25  G.  3,  c.  6,  (credibility  ofwitness  to  will),  95.501. 

35  G.  3,  c  39,  (inheritance  through  aliens),  111. 
39  G.  3,  c.  3^>  (inclosures),  355. 

31  G.  3,  c.  4i>  (inclosures),  355. 

5  G.  3,  c.  17,  (leases  of  tithes  by  corporations),  378. 

9  G.  3,  e.  16,  (limitation  of  rights  of  the  crown,) 

127.  331- 324*  »• 
13  G.  3,  c  31,  (aliensX  68. 
13  G.  3,  c.  81,  (commons),  355. 
27  G.  3,  c.  26,  (life  annuities  regtstratioin),  82. 196. 

17  6.  3,  c.  53,  (mortgages  of  ecclesiastical  benefices ; 
enabling  statute),  84. 

18  G.  3,  c.  60,  (papists),  72. 

21  G.  3,  c.  66f  (mortgages  of  ecclesiastical  benefices  > 

fiurther  enabling  statute),  84. 
3a  6.  3,  c.  83,  (purchases  by  cbarchwaideBs  and 

OTcrseers),  73. 
25  G.  3,  c.  35,  (sale  of  lands  of  debtors  to  the  crown), 

31  G.  3,  c.  32,  (papists),  72. 

33  (^*  3>  c-  ^3y  (commenoement  of  qteration  of  Acta 
of  Parliament),  159. 

36  G.  3,  c.  52,  (stamps,  legacy  duty),  316. 437. 

37  G.  3,  CI  36,  (stands),.  148. 

38  G.  3,  c.  60,  (land-tax  redemption),  143. 
38  G.  3,  c.  87,  (infant  executors),  309. 


1NP£X. 
ST  A  TUTES— tf  o»<titff  e</. 

39  &'40  6.  3,  c.  89,    (property  forfeited   to   the 

crown),  75. 
39  &  40  G.  3y  c.  98,  (accumulation),  447. 
41  G*  3»  <2*  90,  (Englmh  and  Irish  courts),  500. 

41  G«  3^  c.  109,  (general  inclosure  act),  84.355. 

42  6.  3,  c.  116,  (land-tax  redemption),  84^  350. 

43  G-  3,  c-  30,  (papwtB),  72. 

43  Cj.  3,  c.  75,  (committees  of  lunatics),  7a 

44  GL  3,  c.  43.  (frrierts),  381, «. 

;    45  G*  3,  0.  77,  (laod-tas  redemption,  amendment), 
85. 

45  O.  3,  c.  101,  (umTeriities— advowsons),  75. 

46  G.  3,  c  135,  (bankrupts),  196, 11. 

47  6.  3,  sesB.  2,  c.  8,  (copyhold  recoveries),  398,  n. 

47  G.  3,  sess.  2,  a  74,  (traders  assete),  466. 

48  G.  3,  c.  149^  (stamps),  148, «.  149. 

49  G«  3,'c.  121,  (bankfupto),  196, «. 

50  G.  Z9  ^  5^9  (land-tax  redemption  ameBdaent)^  85. 
.    52  G.  3,  c  146,  (parish  registets),  198. 

53  G.  3,  c.  123,  (land-tax  redemption  amendikient), 

53  G.  3,  c.  1127,  (tithes^-^ummary  precess*  etactesi- 
astical  coorts),  ^/B6. 

53  G'  3»  c.  i4i,<1ife  annuities  registrattoa))  82. 196. 

54  G.  3,  c.  145,  (attainder),  68. 111. 

54  G.  3,  c.  168,  (attestation  of  appoiatmetkts),  148L  . . 

54  G.  3,  c.  173,  (land-tax  redemption  amendmeat), 

85. 
65  G.  3,  c.  147,  (exchanges  of  glebe),  84. 

55  G.  3,  c.  184,  (stamps),  148. 272, ».  314. 408. 413,«. 
55  G*  3,  c.  192,  (copyhold  surrenders),  400. 429.480. 
57  G.  3,  c.  99,  (non-residence  of  clergymen),  77. 
57  G.  3,  c.  100,  (land-tax  redemption   amendment), 

59  Cr.  3,  c.  12,  (purchases  by  churdiwardens  and, 

OTersefers),  73. 
59  G.  3,  c.  80,  (committees  of  lunatics,  copyholds),  70. 

P  P  2 
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STATUTES— conltiuie^i. 

59  6.  3t  c  ifiOy  (registntfion  of  slareB)i  502. 
1  G.  4»  c.  6y  (exchanges  of  glebe),  84. 
1  &  2  G*  4,  c.  isiy  (crown  debton),  go. 
3  G.  4»  c.  47,  (colonial  lonns),  503. 
3  G,  4,  c  93,  (life  annuities  registration),  82. 

3  G.  4,  c.  1  i7t  (stamps),  153. 

4  G.  4,  c.  76,  (marriages),  199, 

5  G.  4,  o.  39»  (British  Museum),  75. 

5  G.  4,  c.  74,  (weights  and  measures),  179,  a. 
5  G.  4,  c.  89,  (mortgages  of  ecclesiastical  benefices  ; 
furdier  enabling  statute),  84. 

5  G.  4,  c.  106,  (fines  in  Wales),  23,  a. 

6  G.  4,  c.  8,  (exchanges  of  glebe),  84. 

6  G.  4,  c.  16,  (bankrupts),  85.  177,  n.  196, 11.   226. 

283-  386.  403.  478. 487,  n.  503. 
6  G.  4,  c.  50,  (juries),  269,  n.  416. 

6  G.  4,  c.  74,  (incapacity  of  trustees),  70. 499. 

7  G.  4y  c«  15,  (tithes-*summary  process)^  366. 

7  G.  4,  c.  45>  (estates  tail  in  money  to  be  laid  out  in 

land),  445. 
7  G.  4,  c.  57,  (insolvents),  90. 
7  G.  4,  c.  66,  (exchanges  of  glebe),  84. 
7  G.  4,  c*  75,  (life.annuities  registration),  82. 
7  &  8  G.  4,  c.  25,  (resignation  of  benefices),  388^ 

ST.  CHRISTOPHER, 

Laws  of  the  island  of,  535. 541. 

ST,  VINCENT. 

Laws  of  the  island  of,  528* 

SURRENDER. 

Nature  and  effect  of,  241. 

Upon  condition,  244, 

Of  leases,  for  the  purpose  of  renewal,  228,  n. 

In  law,  s88. 


INDEX. 

SURRENDER— «oii^tmi^. 
Ftrcflumption  of,  S91,  dec. 
Of  copyholds,  390,  &c    See  Copyhold. 

TENANT  IN  FEE,  &c-    See  ESTATE. 

in  tail,  after  poBsibility  of  iMue  eiLtinct,  331, 

TENANT  FOR  YEARS.    See  TERM, 
from  year  to  year,  378.  339,  n, 

TENANT  AT  WILL. 

Nature  of  hb  bterest,  6.  17,  n. 

May  receive  a  release  of  the  estate,  17,  n. 

How  created,  131. 

With  rent  reserved,  339,  n. 

TENANT  AT  SUFFERANCE. 

Nature  of  his  interest,  6.  18,  n. 
Caonot  receive  a  release   for   want  of  privity  of 
estate,  18,  m. 

TENANT  UNTIL   SATISFACTION  OF  A  DEBT, 
379,  &c. 
by  statute,  380. 
by  elegit,  383. 

TENANCY  IN  COMMON. 

Nature  and  incidents  of,  13. 

How  created,  13,  and  n.  58.  457.  470,  n. 

Effect  of  fine  by  one  tenant  in  common,  30,  n. 

TENEMENT. 

Signification  of  the  word,  2.  903. 
Incorporeal,  .3.  14.  359. 

TENURE. 

What  it  is,  and  whether  perfect  or  imperfect^  317, 
Military,  abolished,  3^8.  397. 
Socage,  &c.  318. 
Customary,  389.  396. 


INDfiX. 

TERM  OF  YEARS.      See  ESTATE   FOR  YSABSt^: 
AND  LEASE. 

What  it  i^  «70-  «78. 

Where  do  eitatey  but  a  mere  interease  termiDi,  i&.  . 

40,  n.  27]«  289. 
How  created,  18.  40,  n.  271.  876.  278. 
Words  of  limitation  of,  273. 
Taking  effect  bj  estoppel,  274. 
Attendant  on  the  inheritance,  277.  290,  &c.  439,  kc, 

458- 
Assignment  of,  286. 

presumptioD  of,  897. 

Demise  or  underlease  of,  287. 

Vested  in  a  married  woman,  2S7,  288. 

Forfeiture  and  merger  of,  287. 

Surrender  of,  288. 

presumption  of,  291,  &e. 

Barred  by  length  of  time,  290. 

by  fine  and  non-claim,  290. 

Conversion  of  into  freehold,  299. 

Power  of  executor  or  administrator  over,  301.  304. 

307. 
Bequest  or  legacy  of,  301.  304. 

Executory,  and  settlement  of,  304,  he. 

In  copyholds,  406. 

TIME. 

Computation  of,  45. 172,  187.  279,  n. 
Limitation  of,  as  to  the  vesting  of  estatas,  58.  951,  &c. 
271.  290.  305.  430. 448,  n. 

as  to  the  enforcement  of  cknms,  26,  hc^ 

121,  &c.  123,  kt.  203.  320.  354* 

367. 422.  423. 446.  454,  m  463. 485. 

as  to  the  reversal  of  judgments,  164. 

Effect  of,  as  to  proof  of  deeds  and  hand-writing, 

T47,  and  »• 

TITHES- 

Nature  and  kinds  of,  363.  378. 

How  to  be  set  out,  and  of  what  things,  364. 


INDEX. 

TITHBS — continued. 

Great  and  small,  365.  374. 
Remedies  for  subtraction  of,  368. 
Exemption  from,  evidence  of,  367*  ^^' 

by  composition,  367.  373. 

for  barrenness,  367,  ». 

by  modus,  368. 

by  order  or  privilege,  369. 371 .  375- 

by  bull,  369,  n. 

by  prescription,  370,  371.  377. 
Title  to,  in  right  of  a  church,  373,  374- 
extra-parochial,  373. 
by  impropriation,  and  grant  from  the  crown, 

375»  Re- 
conveyance of,  37^- 
Leases  of,  377. 
Tenths  of,  37^- 

TITLE. 

Commencement  of,  i37-49^' 

Evidences  of,  493-    ^^^  ^^ed,  Will,  &c. 

Evidenced  by  affidavits,  ^44- 

Negative  evidence  of,  195.  floo.  49^* 

Defects  of,  from  encumbrances,  &c  196,  w.  479.  49<^' 

Union  of  legal  and  equitable,  422.  443.  4^0.  49<'- 
Implied  stipulation  for,  in  a  contract  for  sale,  489. 
Marketable,  what  is,  490. 
To  leasehold  property,  49*' 
Doubtful,  493. 

TOBAGO. 

Laws  of,  531. 

TRUST. 

General,  the  nature  of,  418. 
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Estate,  incidents  of,  419,  &c. 
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Purchases  by,  473. 

Their  power  to  give  discharges  for  purdiase*m0Dey» 
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by  a  jury,  496,  «• 
Of  personal  estate,  how  to  be  made,  301. 
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